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T7 has been attempted in the following 
Sheets, to improve and render more ac- 
ceptable to the Profeſſion, a Treatiſe of 
long eſtabliſned uſe among Practiſers in the 
Court of Chancery. The improvement 
aimed at, conſiſts in a New and Methodical 
Arrangement of the Subject which this, 
in common with the former Editions, pro- 
feſſes to treat of, in the addition of a great 
variety of new Matter applicable to Pro- 
ceedings in Equity in all its branches, and in 
a careful reference to Modern Authorities 
Deciſions. How far the Editor has ſuc- 
ceeded in his Attempt, he leaves to the 
candid Reader to decide. 


No. 2, Hare Court, Inner Temple, 
July 29, 1790. 
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> Since the preſent Edition Was ſent to the Preſs, it 
has been determined by the Court of Common 
Pleas, that an ation on the caſe on ſtat. 
23 Hen. 6. c. 9- wil! not lie againſt a 
Sheriff for refuſing 10 take bail on an attach- 
ment out of Chancery; that ſtatute referring 
only to proceſs courts of common law. 
Studd v. Acton, Trin. 30 Geo. 3. H. Black. 
Rep. 468. | 
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OF THE 


Court ok Chantery. 


INTRODUCTION. 


COURT is a place where juſtice is judicially ad- 
A miniſtered, and it is called Curia, ſaith Yalla, a Curd; 
for that care is to be taken therein, for the deciding of con- 
troverſies: But it ſeemeth rather to be called Curia, an Aſſe m- 
bly, or the Place of an Aſſembly, like as the King's Court 
was firſt called Curia, becauſe the Court cf Juſtice was there 
firſt holden. | | | 

It is the opinion of ſeveral learned authors (as Mr. Camb- 
den in his Britannia and Doctor Covell in his Interpreter 
have obſerved) that the Chancery had its name originally 
from certain bars laid one over another croſs-wiſe like a lat- 
tice, wherewith it was environed, to keep off the preſs of the 
people, and not to hinder the view of thoſe officers who far 
therein; ſuch grates or crols bars being by the Latins called 
Cancelli. 

And that the Chancellor's office originally was to regiſter 
the acts and decrees of the Judges; gui conſcribendis et ex- 
cibiendis Judicum adlis dant operam, ſaith Lupanus,—Py- 
thweus alſo expreſſing that he was anciently called Secre- 
1arius. 

{lowbeit, not only in this, but in other kingdams this 
office hath been for many ages ſo much advanced, that the 
perſon who held it hath been the chief for the adminiſtration 
of jultice, eſpecially in private cauſes, vext under the Prince. 

Vo L. I, Ped B As 


Vid. Dugd. 
32. Canib- 
den, Cowell, 
Cafliod. Ep. 
7. lib. 11. 

Pet. Pythœ - 
us, lib. 2. 

ad verſ. c. 12. 


Ibid. 


Dugd. 30. 


» 


2 Of the Court of Chancery. 


As for the antiquity of this Court, in this realm, it is no 
leſs, as our learned Selden conceives, than King Eibelbert's 
time, who was the firſt Chriſtian King of the Saxons; for in 
a charter of his, to the Church of Canterbury, bearing date 
in the year of Chriſt 605, amongſt other witneſſes thereto, 

Ibid, there is Augemandus Referendarius mentioned, where Re- 
ferendarins, laith he, may well ſtand for Cancellarius; and 
that the office of both, as the words applied to the Court are 
uſed in the Code, Novels, and ſtory of the declining Em- 
pire, ſignified an officer who received petitions and ſupplica- 
tions to the King, and made out his writs and mandates, as 2 
Cuſtos Legis and though (faith the ſame learned author) 
there were divers Referendarii, as ſometimes thirteen, then 
eight, then more again, and ſo divers Chancellors in the 
empire; yet one eſpecially, here, exerciſing an office of the 
nature of thoſe many, might well be ſtyled by either of 
thoſe names. a | 

Certain it is that both the Brizih and Saxon Kings had 
their Chancellors, and Court of Chancery: Vilſiut was 
Chancellor to Athelſtan, Adulph to King Edgar, Thurkittle 
to King Edred—and of VJ hurkittle, Ingulphus hath this ex- 

151d. 32, 33, Preſſion, viz. Cancellarium ſuum conſtituit, ut puæcunque negotia 

34. temporalia wel ſpiritualia Regis judicium expettabant, illius 
con/ilio et decreto (tam ſauctæ fidei et tam profundi ingenit tene- 
batur, omuià tractarentur et tractata irrefragabilem jententiam 
fortirentur. 

From this paſſage it is manifeſt what the peculiar province 
and bulineſs of the Chancellor was in thoſe early times, and 
from that and many other paſſages to be met with in ancient 

Selien Off. authors we are well warranted in preſuming that his office 

5 was of the higheſt importance in the State that he was the 

Dugd. 32. Counſellor and faithful adviſer of the King upon all occa- 

and the au- ſions of difficulty, and which required wiſe and prudent de- 

thoritics ciſion— that to him, as to the guardian and protector of the 

there cited. Jaws and conſtitution, was committed the adminiſtration of 
affairs ſpiritual as well as temporal; this confidence, fo 
honourable to himſelf and important to his ſovereign and 
the public, being placed in him out of regard to the luſtre 
of his virtues and the ſuperior extent of his knowledge of 
the laws and learning of the times. 

My Lord Coke, in further proof that the Court of Chan- 
cery was long antecedent to the reign of King Athelſtan and 

4 Inſt, 78. his immediate ſucceſſors, cites a paſſage out of the Mirror : 
« Le premier Conſtitutions ordenus per les viel Roys, &c. ordein 
Fuit que cheſcun eyt del Chancery le Roy brief remedial aſon 
plenit ſans difficultie.”” Hereby it appeareth (faith he) th 


IN 


oY 
* "I 
: 17 


> 


* 7 by» . 
Y 5 =; II 
3 
P # 


= 
— us." £8 
8 


\ 


1 
Df the Court of Chancery, 


in the reign of King Alfred there was a Court of Chancery 
out of which writs remedial iſſued, which Court was not 
then inſtituted, but affirmed to be a Court then i» He, and 
enacted that out of this Court writs remedial ſhould be 
granted without difficulty. | 

Though it be true that the Court of Chancery hath al- 
ways been and ſo in effect ſtands by preſcription, pet in 
pleading any thing done in Chancery, ſuch plea is not 
begun with a preſcription as in the inferior Courts of Equity, 
as the Chancery of Chefler and Durham ; but a thing done 
in the Court of Chancery is pleaded as a thing done in the 
Courts of Common Pleas or King's Bench would be pleaded ; 


—and the reaſon is, ſaith my Lord Hobart, becauſe they are Hob. Rep. 
fundamental courts, as ancient as the kingdom itſelf, and $3: 


known to the law; for all kingdoms in their conſtitutions 
are with the power of juſtice, both according to the rule of 
law and equity, both which being in the King as Sovereign, 
were after ſettled in ſeveral Courts. 

ln the 9 Ed. 4. in a ſuit in the Court of Exchequer 
againſt the Clerk of the Hanaper in Chancery upon his 
account in the Exchequer, it was affirmed by all the Judges 
of England that the Court of Chancery was the King's 
Court, and had been titne out of mind, ſo that it was im- 
poſlible to trace its ofiginal. 


From theſe authorities it is evident that the Court of 4 Inſt. 78, 


Chancery is as ancient as the reſt of the King's Courts; all 77 


the Courts of the King having been time out of mind, % 4 Inſt. 78. 


thut a man cannot know which of them is the moſt ancient 
court; or at leaſt we have every reaſon to infer that the an- 
tiquiry of the Court of Chancery is ſo very remote, as to 
preclude and render abortive every attempt to trace with 
any degree of probable certainty the firſt commencement of 
Its authority and juriſdiction, | | 
What degree of authority or extent of power the Chan- 
cellor poſſeſſed in thoſe early times, or what ſhare he was 
inveſted with in the management and direction of public 
affairs, are ſubjects, which the moſt laborious reſearches into 
antiquity will not furniſh much information of ; for of the 
functions and concomitant dignities of this high officer the 
moſt reſpectable among the ancient authors ſpeak with dif- 
hdence and uncertainty, and afford opportunities only for 
further conjecture and hypotheſis ; hut however they ſup- 
ply us with information ſafficient to convince that the Chan- 
cellor was a perſonage conſiderable in power, eminent for 
his learning, revered for his virtues, and high in the apinion 
and confidence of his Sovereign. | 
Seld. Off of Chan, ſec, 3. Dugd; 32 
from Inguiphugect antea. 
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bl 7% Vid, allo the paſſage there cited 
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But whatever was the ſpecies or extent of authority which 
he poſſeſſed in the early times we are alluding to, the ſame 
was certainly inferior to the authority exerciſed by the Grand 
Juſticiary, who was next to the King in place of juriſdiction 
and authority.——By his office he preſided in the Exchequer, 
the Chancellor ſitting on his left, and he was the firſt man 
in the kingdom after the King, and the Chancellor was 
the firſt in order on the left hand of the Juſticiary; from 
which we are at liberty ſafely to preſume that e was inferior 
to none but the Juſticiary in power and in dignity; for in 
the language of the ancient authors he (the Chancellor) is 
deicribed as a great perſon in Court, and in the Exchequer, 
for no great thing paſſed without his conſent and advice, and 


Spelm Glof. nothing could be ſettled without his allowance and privity. 
106, 107, 108. Seld. Off. af Chanc, ſec, 3. Brady's preface to the Norman 
Hiſtory, 152 (F) 153 (A), Vid, alſo Viner's Abridg, Tit, Chanc. 


Spel. Gloſſ. 
106, 107. 
Seld. Off. 
Chanc, ſec. 


2s 


2 Black, 
Com, 40. 


Towards that part of the Norman period when the power 
of the Grand Juſticiary was broken, and the Aula Regis was 
divided into ſeveral and diſtinct juriſdictions, it is highly 
probable that the authority of the Chancellor became alſo 
conſiderably circumſcribed, but that he retained part of 
that juriſdiction which he exerciſed during the exiſtence of 
the Aulu Regis, viz. the cuſtody of the King's Seal and the 
right ot athxing the ſame to all writs, patents, charters, com- 
miſſions, &c. when neceffary ;—and we are juſtified in this 
preſumption when it is conſidered that about this period the 
King's Court ceaſed to be ambulatory, it being enacted by 
Magna Charta that ** Communia Placita non ſeguantur Cu- 
riam Regis, ſed teneantur in aliquo loco certo;“ for the Court 
being tnus rendered fixed and flationary, the Judges be- 
came ſo too, and a Chief with other Juſtices of the Common 
Pleas were thereupon appointed to hear and determine all 
pleas of land, and injuries merely civil between ſubject and 
ſubject. | 

'The whole frame of our judicial polity was new-modelled 
about this time, and the diſtribution of common juſtice was 
thrown into ſo provident an order, that the great judicial 
offices were made to form a check upon each other, the 
Court of Chancery iſſuing all original writs under the great 
ſeal to the other Courts; the Common Pleas being allowed 
to determine all cauſes between private ſubjefts ; the Ex- 
chequer managing the King's revenue; and the Court of 
King's Bench retaining the cognizance of pleas of the crown 
or criminal cauſes. 

Having premiſed the foregoing obſervations, we ſhall 
proceed to conſider the Court of Chancery in three diſtin 

Views, 


Of the Court of Chancery; 1 $ 


views, and as exerciſing , three diſtinct juriſdictions, viz. 
Firſt, as an Oficina Brevium; ſecondly, As a Court of 
Legal Juriſdiction ; and, thirdly, As a Court of Equitable 
Juriſdiction, 


; 
CHAPTER FHE FIRST. 
Of the Court of Chancery confidered as an Officina 


Brevium. 


PON the diviſion of the Courts, it hath been already 

obſerved, that the Chancellor retained the right of 
aflixing the great ſeal to all patents, commiſſions, and writs— 
and hence this Court is conſidered at this day as the great Shop 
of Juſtice, out of which all original writs which give other 
Courts a juriſdiction do iſſue, and are made returnable into 
ſuch courts on a common return day; and from this Court 
do alſo iſſue all commiſſions of charitable uſes, bankrupts, 


| 
q 
ſewers, ideots, Junatics, Sc. that paſs the great ſeal ; and 
f ſuch writs, commiſiions and patents, may be ſued out at any 
: time, as well in vacation as in term time, from whence this 4 Inſt, 80, 
: court is faid to be always open. 1 
1 Theſe writs (relating to the buſineſs of the ſubject) and 
b the returns to them were according -to the ſimplicity of an- 

cient times originally kept in a Hamper, in Hanaperio; and 
4 the other, relating to ſuch matters wherein the crown was 
+ immediately or mediately concerned, were preſerved in a 
. little ſack or bag, farva baga, and thence hath ariſen the 
_ diſtinction of the Hanaper office, and Petty Bag office, which 3 Black. 
1 both belong to, the common law court in Chancery. Comm. 49. 
4 Many andämportant were the advantages which were de- 

rived from the inſtitution of this Oficina Brevium. It de- 
4 monſtrated that all power of judicature whatſoever flowed 6 
5 from the King ; and therefore there was a ſummons even to 
al the Peers of Parliament that ſat in propreo jure; fo likewiſe 
5 for the lower Houle of Parliament, the baſis of the ſame was 
kid made by writs which iſſued out of this court, and were re- 
4 turned into the ſame office; and fo in matters of judicature, 
* there were particular patents which ſerved to ſhew the ex- 
of tent of the commiſſion derived under them, and alſo ſhewed 1 Bac. Abr. 
bc their power was derived from the crown. 586. 

The writs were taken out of the court of Chancery, re- 

an turnable into the other courts, that one court might be a 
58 check upon the other; and thereby an admirable uniform- 
_ ity was kept; for whether theſe writs went out to the 
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Sheriff in the nature of a juſticies, or whether they were 
returnable before the Juſtices in Eyre, or Juſtices of the 
Common Bench, or of Aſſize, they were ſtill made in one 
torm, according to the nature of the complaint, which was 
both a direction to the Judge and a limitation of his au- 
thority. 

The court of Chancery being thus erected to iſſue pro- 
ceſs, the Chancellor or Lord Keeper that had the govern- 
ment of that court, had the cuſlody of the great ſeal com- 
mitted to him, by the authority of which all proceſs was 
to iſlue; and from hence Maiters were appointed in that 
court, whoſe buſineſs it was to make out the forms of the 
writs, and when made, the ſame were entered in a book 
called the Regiſter ; and ſuch writs were precedents in 
future for the like caſes ; and exceptions uled to be taken 
to writs in the courts, to which the fame were directed, for 
not correſponding with the Regiſter. 

After the Maſters in Chancery had ſettled the proper 
form of writs and commiſlions, and thoſe things began to 

e of courſe, the ſame in proceſs of ume came to be ſettled 
by the Curiitors, who in their original inflicution were 
clerks to the Matters, — I'hele ofticers, viz. Curſitors, became 


_ atterwards ſettled into, and at this day form a diſtinct office, 


of the peculiar duties of which we ſhall ſpeak hereafter, 

In theie times {viz. after the A Regis was at an end, 
and its ancient juriſdiction was divided among the ſeveral. 
courts which were eſtablithed upon its rains), the chief ju— 
dicial employment of the Chancellor mult have been 1n de- 
viling new writs, directed to the courts of common law, to 

ive remedy in cates in whica none was before adminiſtered. 
And to quicken the diligence of the Clerks in the Chan- 
cery, who were too much attached to ancient precedents, it 
was provided by the ſtatute of efrrinfter 2*. c 13. Eda. 1. 
. 24. that „ whenſoever from thenceforth in one caſe a 
*+ writ ſhall be found in the Chancery, and in a like caſe 
** fallipg under the ſame right and requiring like remedy no 
«« precedent of a writ can be produced, the Clerks in 
Chancery ſhall agree in forming a new one; and if they 
cannot agree it thall be adjourned to the next Parliament, 
*© where a writ ſhall be framed by conſent of the learned in the 
„, leſt it happen for the future that the court of our 
Lord the King ihall be deficient in doing duty to the 
„ ſuitors.“ And this accounts for the very great variety of 

* Upon this ſtatute (Which vide explained in 2 Inſt, 40 8.) wasformed 
the w:it of entry in confoni} can relating to land; alſo upon this ſtatute 
were faunded actions upon the caſe vpon ſeveral treſpailes, in which cales 
there were not found any writs in the regitters 2 Inſt. 407. 5 

| - writs 
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writs of treſpaſs upon the caſe to be met with in the Regiſter, 
whereby the ſuitor had a ready relief, according to the exi- 
rency of the buſineſs, and adapted to the ſpecialty, reaſon, 
and equity of his very caſe. 
The Magiftri Cancellariæ, or Clerici, as they are called in 
the ſtatute of . 2. were at this time and before aſ- 
ſociated with the Lord Chancellor for the purpoſe of afliſt- 
ing him in the formation of writs and the other departments 
of his then juridical employment; and Feta ſpeaks of them Fleta, lb. 2, 
in theſe words : Cui aſſocientur Clerici honeſti et circumſpecti, . 12. 
domino Regi jurati, qui in legibus et conſuetudini bus Anglicans 
notitiam habeant pleniorem, quorum officium fit ſupplicationes et 
querelas conguerentium audire et examinare, et eis ſuper quali- 
tatibus injuriarum eftenſarum debitum remedium exhibere per 
brevia Regis.” And the writs agreed upon by the Matter 
Clerks were called Magiſtralia, in contradiſtinction to thoſe 2 Inſt, 407, 
which were framed by the Curſitors, or Clerks to the Maſ. 
ters, and were called Hrevia formata de Curſu. 
Having conlidered the court of Chancery as an Offcine 


Brevium, 1 ſhall in the next place ſpeak of the ordinary 


court in Chancery proceeding according to Law. 


CHAPTER THE. SECOND. 


Of the legal Furiſdiftion of the Court of Chancery. 


O underſtand the nature of this court we ſhall in the 

firſt place obſerve, that in ancient times the Chan- 
cellor was likewiſe Chaplain to the King, and it was a 2 Co. 16. 
branch of his department in the time of the Juſticiar to 4 Co. 93. 
write the Diplomata, that is, all charters and commiſſions Plowd. 349» 
from the King; therefore when the power of the Jufticiar 
was broken, he obtained the officina brevium et chartarum ; 
and from thence all the extraordinary juriſeictions touching 
the granting of charters, as likewiſe all inqueſts of office to 
entitle the crown, were returned into this court ; and the 
Exchequer, in which theſe were anciently tranſacted, became Gib. Hig. 
only an ordinary court of the revenue, to ſet leaſes to the View of the 
King's farms and to get in the King's debts ; and therefore Exchequer, 
the office in the Exchequer became only an office of in- 
ſtruction of what lands belonged he King in 1 % 

0 ged to the King in particular 10 Co. 115. 
counties; but to veſt lands in the crown de novo, and Page's Caſe, 
alſo to grant lands from the crown, unleſs they were merely 


8 farms 


2 Inſt. 552, 
4 Inſt. 79. 
1 Nev. 142. 
& Init. 79, 
30, 81, 82. 
87, 88. 

18 H. 6. 
C. 1.—3 E. 
6. c. 4. 


13 El. c. 6. 


34 Edw. 3. 
c. 14.—30 
Ed. 3. c. 16. 
4 Rep. 54. 
Vide allo 

Lam. Arch, 
58, El. 2. 


22 H. 8. 
C. ©, 
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farms that were granted for years, it was neceſſary to have 
an office under the great ſeal. D 

With reſpect then to the ordinary or legal court in 
Chancery, it has been a court of record time out of mind, 
and jheld coram Domino Rege in Cancellaria, on the Petty 
Bag fide ; and from hence at this day this court hath juriſ- 


diction to hold plea upon a ire facias, to repeal letters 


patent at the ſuit of a former patentee, when they are 
granted to ſeveral perſons for one and the ſame thing ; but 
when they are againſt law, or granted upon a falſe ſuggeſ- 
tion, the King may have a ire facias to repeal his own 
grant by letters patent. This court may alſo hold plea of 
mon/lrans de droit, traverſes of offices, and the like; when 
the King hath been adviſed to any act, or is put in poſſeſſion of 
any lands or goods, in prejudice of a ſubjed's right; on 
preof of which, as the King can never be ſuppoſed inten- 
tionally to do any wrong, the law queſtions not but he will 
immediately redreſs the injury; and refers that conſcien- 
tious taſk to the Chancellor, the keeper of his conſcience. — 
There may allo be a cire facias upon recognizances in this 


court, and alſo executions upon a ſtatute ſtaple, but the execu- 


tion upon a ftatute merchant is returnable either to the King's 
Bench or Common Pleas. It alſo appertains to this court 
to hold plea of all perſonal actions where any officer or 
miniſter of the court is a party, It might likewiſe hold plea 
(by /cire facias of partitions of lands in coparcenery, and 
of dower, where any ward of the crown was concerned in 
intereit, ſo long as the military tenures ſubſiſted ; as it 
now may alſo do of tithes of foreſt lands, where granted 
by the King, and claimed by a ſtranger againſt the grantee 
of the crown ; but this court cannot hold plea of land, but 
it may of treſpaſs or debt“. 

'The proceſs in this court is under the great ſeal, and is 
now in Engliſh, as zre all other law proceedings by the 
ſtatute 4 Geo. 2. c. 26. ; but the proceedings in this court 
are not enrolled in rolls, but remain in filacits, being filed up 
in the office of the Petty Bag. | ? 

If in this court the parties deſcend to iſſue, the Chancellor 
cannot try it, bet is to deliver the record with his proper 
hand + into the King's Bench/to be tried there, becauſe for 
that purpoſe both courts are accounted but one; and more- 


* And therefore when a ſuit was in the Chancery of Cheſter for a wo- 
man's jointure, a prohibition was granted. —1 Sid. 89. 2 And. 264. 

F But an Officer delivering the record is ſufficient: vide 2 Saunders 
157. and the Prince's caſe, 80 Co. and Mich. 1780, the King and War- 
den of the Fleet, 


over, 
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over, the Chancery being an Hina brevium, if it could 
both make writs returnable here, and alſo try iſſues, it 
would encroach too much on the juriſdiction of the courts 
of law, and heſides there was no jury proceſs in the ancient 
Aula Regis; but if there be a demurrer in law, it ſhall be 
argued and adjudged in Chancery; and it has been ſaid that 
after trial the record is to be returned into Chancery, and 
judgment to be given there *. | 

When there is a demurrer upon part, and iſſue upon part, 
the record being in the King's Bench, that court ought to 
give judgment, becauſe there can be but one execution 
and if the record come thither entirely, they cannot fend 
it back again; though it was ſaid, that the Chancery 
might have given judgment upon the demurrer before the 
record came into the King's Bench. 

A writ of error was moved for into the King's Bench 
on a judgment in the Petty Bag, but denied; and the 
Lord Keeper was pleaſed to think Dyer® and Coke's® opinion 
ill founded, ahd thought the juriſdiction of the Chancery 
on the Latin ſide ought not to be controlled by the King's Bench, 


and ſaid he would 1njoin all ſüch writs of error +. 


An inquiſition was taken, and a forfeiture of the office 


of warden of the Fleet, and the defendant pleaded to iſſde, 


and after iflue joined, ſeveral other perſons came in by 
way of monſirans de droit, and pleaded, and a demurrer 
to them, and the record was carried into the King's Bench 
by the Clerk of the Petty Bag, without any, order of the 
court, in order to have the iſſue tried; and it was reſolved, iſt, 
that though the Clerk had committed a fault to the cgurt 
of Chancery in carrying the record without any order, yet 
that it was well removed; for that which is done by the 
prone officer is done by my Lord Chancellor, and may 
e ſaid to be done propria mand; 2d, that though 
there were an iſſue and demurrer both, yet the removing 
the whole record was proper and well enough on the au- 
thorities in the margin, by which it appears that judg- 


* But quzre whether the conſtant practice has not been otherwiſe. — Vide 
All. 16. 17. Stil. 84-04. Cro. Jac 12. 2 Roll. Abrid, 349. ard 2 
Saund. 27. where it is reſoſyed that If there be a demurrer for part and iſſue 
for part, the whole record ſhall be tranſmitted into B. R. and the judgment 
given there, and 2 Saund 23. S. P and then ſaid that the books cited 3 
Inſt. 80. do not warrant the opinion; but if the iſſue is to be tried other- 
wite than by a jury, as by a Biſhop's certificate, &c. judgment ſhall be 
given in Chancery, 1 Jon. 80. Lat. 3. | 

F Vin. 131. But that upon a judgment given in this court a writ of 
error doth lie returnable into the King's Bench, vide 14 Edw. . 25 Ap. 24. 
Dyer 315. Plowd. 393. And by Lord Coke the ſtile of the King's Bench 


is Coram Rege, but the title of the Chagcery is Coram Rege in Cancellarid, 
Ind addito probat minoritatgm, | 


ment 


4 Inſt, 80. 


2 Saund. 23. 
24. 1 Mod. 
29. 1 Sed. 
438. 1 1.eve 
283, 234, 

a 2 Keb. 
584. 987, 
538, boo. 

1 Lilly 499. 
b Dyer 315. 
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Prince's 
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2 Saund, 6, 
03. 157» 
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4 Inſt. 79, 

80, 81, 82. 
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farms that were granted for years, it was neceſſary to have 
an office under the great ſeal. 


With reſpect then to the ordinary or legal court in, 


Chancery, it has been a court of record time out of mind, 
and held . coram Domino Rege in Cancellaria, on the Petty 
Bag fide ; and from hence at this day this court hath jurif- 
diction to hold plea upon a ire facias, to repeal letters 
patent at the ſuit of a former patentee, when they are 
granted to ſeveral perſons for one and the ſame thing ; but 
when they are againſt law, or granted upon a falſe ſuggeſ- 
tion, the King may have a /cre facias to repeal his own 
grant by letters patent. This court may alſo hold plea of 
monſtrans de droit, traverſes of offices, and the like; when 
the King hath been adviſed to any act, or is put in poſſeſſion of 
any” lands or goods, in prejudice of a ſubjed's right; on 
proof of which, as the King can never be ſuppoſed inten- 
tionally to do any wrong, the law queſtions not but he will 
immediately redreſs the injury; and refers that conſcien- 
tious taſk to the Chancellor, the keeper of his conſcience. — 
There may alſo be a cire facias upon recognizances in this 


court, and alſo executions upon a ſtatute ſtaple, but the execu- 


tion upon a ftatute merchant is returnable either to the King's 
Bench or Common Pleas. It allo appertains to this court 
to hold plea of all perſonal actions where any officer or 
miniſter of the court is a party. It might likewiſe hold plea 
(by /cire facras) of partitions of lands in coparcenery, and 
of dower, where any ward of the crown was concerned in 
intereſt, ſo long as the military tenures ſabſiſted ; as it 
now may alſo do of tithes of foreſt lands, where granted 
by the King, and claimed by a ſtranger againſt the grantee 
of the crown ; but this court cannot hold plea of land, but 
it may of treſpaſs or debt“. | 

'The proceſs in this court is under the great ſeal, and is 
now in Engliſh, as are all other law proceedings by the 
ſtatute 4 Geo. 2. c. 26. ; but the proceedings in this court 
are not enrolled in rolls, but remain in filacits, being filed up 
in the office of the Petty Bag. : 

If in this court the parties deſcend to iſſue, the Chancellor 
can not try it, but is to deliver the record with his proper 
hand + into the King's Bench to be tried there, becauſe for 
that purpoſe both courts are accounted but one; and more- 


* And therefore when a ſuit was in the Chancery of Cheſter for a wo- 
man's jointure, a prohibition was granted. —1 Sid. 89, 2 And. 264. 

F But an Officer delivering the record is ſufficient: vide 2 Saunders 
157. and tie Prince's caſe, 80 Co. and Mich. 17e, the King and War- 
den ot the Fleet, | 


over, 
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over, the Chancery being an officina brevium, if it could 

both make writs returnable here, and alſo try iſſues, it 

would encroach too much on the juriſdiction of the courts 

off law, and heſides there was no jury proceſs in the ancient 

40 Regis; but if there be a demurrer in law, it ſhall be 

argued and adjudged in Chancery; and it has been ſaid that 4 1g, 80. 

after trial the record is to be returned into Chancery, and 

judgment to be given there *. | 
When there is a demurrer upon part, and iſſue upon part, 

the record being in the King's Bench, that court ought to 

give judgment, becauſe there can be but one execution; 

and if the record come thither entirely, they cannot ſend . 

it back again; though it was ſaid, that the Chancery 2 

might have given judgment upon the demurrer before the 5 5 

record came into the King's Bench. 438. 1 Lev. 
A writ of error was moved for land the King's Bench 283, 284. 

on a judgment in the Petty Bag, but denied; and the P's Bo 

Lord Keeper was pleaſed to think Dyer® and Coke's* opinion 2 IE 

ill founded, and thought the juriſdiction of the Chancery 1 Liny 499. 

on the Latin ſide ought not to be controlled by the King's Bench, b Dyer 315. 

and faid he would injoin all ſuch writs of error +. © 4 luſt, 30s 
An inquiſition was taken, and a forfeiture of the office 

of warden of the Fleet, and the defendant pleaded to iſfſye, 

and after iſſue joined, ſeveral other perſons came in by 

way of monſtrans de droit, and pleaded, and a demurrer 

to them, and the record was carried into the King's Bench 

by the Clerk of the Petty Bag, without any.order of the 

court, in order to have the iſſue tried; and it was reſolved, iſt, 

that though the Clerk had committed a fault to the c&urc 

of Chancery in carrying the record without any order, yet 

that it was well removed; for that which is done by the 

poems officer is done by my Lord Chancellor, and may 

e ſaid to be done propria manu; 2d, that though 

there were an iſſue and demurrer both, yet the removing 

the whole record was proper and well enough on the au- 

thorities in the margin, by which it appears that judg- g co. 


* But quzre whether the conſtant practice has not been otherwiſe. — Vide Prince „ 
All. 16. 17. Stil. $4—04. Cro. Jac. 12. 2 Roll. Abrid. 349. ard 2 t. 2 
Saund. 27. where it is rc{olved that If there be a demurrer for part and iſſue 7 n 
for part, the whole record ſhall be tranſmitted into B. R. and the judgment 03. 157. 
given there, and 2 Saund 24. S. P and then ſald that the books cited 3 
Inſt. 80. do not warrant the opinion; but if the iſſue is to be tried other- 
wite than by a jury, as by a Biſhop's certificate, &c. judgment ſhall be 
given in Chancery, 1 Jon. 80. Lat. 3p 

F 1 Vin, 131, But that upon a judgment given in this court a writ of 
error doth lie returnable into the King's Bench, vide 14 Edw. 2, 25 Ap. 24. 

Dyer 315. Plowd, 393. And by Lord Coke the tile of the King's Bench 


is Coram Rege, but the title of the Chagcery is Coram Rege in Cancellaria, 
and addito tyobat minoritatem, | 


ment 
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ment is moft properly to be given in the King's Bench! 
both on the iſſue and on the demurrer, otherwiſe there 
might be two diltin&t judgments, and conſequently diſtinct 
executions taken out. 

The reſult therefore of the ſeveral caſes which may be 
collected upon this ſubject (if we except the opinion of the 
Lord Keeper North) ſeems to amount to this, that when a 
judgment is given in the ordinary or legal court in Chan- 
tery, upon demurrer, or the like, a writ of error, in nature 
of an appeal, lies into the courtof King's Bench, as the high 
and ſupreme court of ;ultice, which ſuperintends and corrects 
(where there is occaſion) the decitions of inferior legal courts ; 
and the learned Sir William Black/lone obſerves, that the 
opinion of the Lord Keeper North, (viz.) that no ſuch writ 
of error lay, and that an injunction might be iſſued againſt it, 
ſeems not to have been well confidered. 

This court is always open; ſo that if a man he wrongfully 
impriſoned in the vacation, the Lord Chancellor may grant 
a habeas corpus, and do him juſtice according to law ; but 
neither the King's Bench nor Common Pleas can grant 
that writ, but in term time; and this court may grant 
it in term time or in the vacation, as occaſion may require. 
So likewiſe this court may grant prohibitions at any time 
either in term or in the vacation, which writs of prohibition 
are not returnahle into, this court; but if they are not 
obeyed, this court may grant an attachment upon the 
prohibition, returnable either into the King's Bench or 
Common Pleas, : | 

If the iſſue ariſes in a county palatine, the Chancellor 
ought to deliver the record into the King's Bench, and 
they to write to the county palatine to try and return it to 
the King's Bench ; for the Chancellor cannot write to the 
county palatine to try the iſſue, neither can he tranſmit the 
record'to be tried there or in the Common Pleas, 

All perſonal actions by or againſt any officer or miniſter 
of this covrt in reſpect of their ſervice or attendance, may 
be determined in this court; but in theſe no jury procels 
can iſſue, but the record is to be removed into the King's 
Bench: but ſo little is uſually done in the common law ſide 
of the court, that according to Mr. Juſtice Black/tone, there 
are no traces to be met with of any writ of error being 
actually brought ſince the fourteenth year of Queen Elixa— 
beth, A. D. 1572. 

Having conſidered the ordinary court in Chancery pro- 


ceeding according to law, I ſhall in the next place ſpeak 


ol the extraordinary court proceeding according to equity. 
12 


of 
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CHAPTER THE THIRD. 


Of the Court of Chancery conſidered as a Court of equitallg 

Juriſdiction. 

T is difficult to diſcover by what means the courts of 

juſtice in Eugland, uſually termed courts of equity, have 

obtained the juriſdiftion which they now exerciſe, and thoſe 

who have attempted accurately to deſcribe thoſe courts have 

generally failed, Mitford's 
And it is obſervable that the diſtinction between law and Chanc. p. x 

equity, as adminiſtered in the different courts of juſtice in O3“ 

this country, is not at preſent known, nor ſeems to have been 

known in any other country at any time; and yet the dif- 

ference of one from the other, when adminiſtered by the 

ſame tribunal, was perfectly familiar to the Romans, the jus 

fratorium, or diſcretion of the prætor, being diſtinct from the 

leges or ſtanding laws; but the power of both centered in 

one and the ſame magiſtrate, who was equally intruſted to 

pronounce the rule of law, and to apply it in particular 

cales by the principles of equity; and with us too the Aula 3 Black. 

Regis, which was the ſupreme court of judicature, undoubt- Com. 49. 

edly adminiſtered equaljuſtice, according to the rules of both, 

or either, as the caſe might chance to require ; and when 

that was broken to pieces, the idea of a court of equity, as 

diſtinguiſhed from a court of law, did not ſubſiſt in the 

original plan of partition. | 

Lambard in his Archaion ſays, that when the courts of 

Chancery and King's Bench ceaſed to be ambulatory, and 

became ſettled courts in a certain place, that then the King 

committed to his Chancellor, together with the charge of 

the great ſeal, his only legal, abſolute, and extraordinary 

pre- eminence of juriſdiction, But the writ or proclamation, 

22 Eqdaw. 3. directed to the Sheriffs of London, by them to 

be made public, ſeems to have given it an eltabliſh- 

ment ; by which the King commanded that all buſineſs re- 

lating as well to the common law of the kingdom, as to ſuch 

by ſpecial grace cognizable by him, ſhould be proſecuted 

before the Chancellor. And this delegation afterwards 

received che ſanction of an act of parliament, which act“, as 


enen Vs e SR Rd. 


* But qu:ere, for which vide the petitions of the Commons againſt this 
new invented juriſdiction, 3 H. 4. No 69. 4 H. 4. No 78, 3 H. 5. 
No 46. 1 Roll, Abridg · 272. 1 Lev. 24% 


ſome 
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ſome think, firſt gave the Chancellor authority m equitable 


Watters, 

It is evident however that this court did from this time 
exerciſe a juriſdiction in matters of equity, as appears from 
the Parliament-rolls1n the reign of Fdw. 3.; and the com- 
plaints made in Parliament of the exerciſe of this power to 
the ſubverſion of the common law, form a manifelt in- 


ducement to this opinion :—and the extraordinary power 


exerciſed by the Chancellor of that day was doubtleſs the 
occaſion which procured the enacting the ſtatute of the 
17 Ric. 2. c. 6b. which reciting that people werecompelled to 
come before the King's council, or in the Chancery, by 
writs grounded upon untrue ſuggeſtions, directs, that the 


Chancellor for the time being, preſently after ſuch ſug- 


geſtions are duly found and proved untrue, ſhall have power 


to ordain and award damages according to his diſcretion. 


9g Black. 50. 


Sax. I. zwe, 


lol. 79. 


From the hiſtory then of theſe times, and the repreſenta- 
tions made to the King of the new and extraordinary 
power exerciſed by the Chancellor, it is very evident, that 
he poſſeſied an authority of no ſmall conſideration in the 
Judicial policy of that day; but whatever degree of au- 
thority he pcſlefled in the adminiſtration of juſtice, it is 
obſervable that though equity is mentioned by Bracton as 
a thing contraſted to ſrict law, yet neither in that writer, 
nor in Glanwil, or Fleta, noryetin Britton (compoſed under 
the auſpices and in the name of Fav. 1. and treating par- 
ticularly of courts and their juriſdictions), is there a ſyllable 
to be found relating to the equitable juriſdiction of the court 
of Chancery, | | 

It ſeems therefore probable that when the courts of law, 
proceeding merely upon the ground of the King's original 
writs, and confining themſelves ſtrictly to that bottom, gave 
a harſh and imperf-& judgment, the application for redreſs 
uſed to be to the King in perſon aſſiſted by his Privy Coun- 
cil; and they were wont to refer the matter tothe Chancellor 
and a ſelect committee, or by degrees to the Chancellor only, 
who mitigated the ſeverity, or ſupplied the defects pro- 
nounced in the courts of law, upon weighing the circum- 
ſtances of the caſe. 

This was the cuſtom in the times of the Saxons and of 
the Danes, that the King by himſelf did hold a high court 
of juſtice, wherein he ſat in perſon, and did judge not only 
according to law and mere rights, but alſo after equity and 
conſcience; and this is confirmed by the law of the Saxon 
King Edgar, (viz.) ** Let no man ſeek to the King in mat- 
ters of variance, unleſs he cannot find right at home ; but if 
the right be too heavy for him, then let him ſeek to the 


King 
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King to have it lightened.” —And the like to this Jaw 1s Sex. Laws, 
alſo among the laws of Canute the Dane. res. 

That this was alſo the cuſtom after che diſſolution of the © *. 
Aula Regis in the reign of King Edward 1. appears from Ibis. 
Lambard, who in his Archaion ſays, that matters of grace 63, 64. 
were only determinable by the King, or by ſuch as he ap- 2 _— 55 
pointed, and not in any fixed or eſtabliſhed courts of equity; , Ot 
ſo that thoſe who ſought relief in equity were ſuitors to the 
King himſelf, who being aſſiſted by his Chancellor and 
Council, did mitigate the ſeverity of the law in his own 
perſon, when it pleaſed him to be preſent, and did in 
his abſence refer petitions ſometimes to the Chancellor 
alone, and at other times to the Chancellor, and ſome 
other of his Coancil ; and none of the ancient lawyers who 
ſpeak of this Chancery ever mention it as a court of equity 
or conſcience, but always as a court of ordinary juriſdiction, 
which determined cauſes according to the form and rule of 
the common Jaw. 

My Lord Ceke ſays, that the firſt decree in Chancery that , ing. «x, 
he finds made by the Chancellor was in 17 R. 2. John de 41h. 83. 
Hindſor agaiaſt Richard le Scrope; and Lambard laith again, 
that in gur reports of common law, there is not any men— 
tion of cauſes before the Chang ellor for help in equity, but 
only from the time of Heu. 4. in whoſe days, by reaſon of 
inteiline troubles, feoffments to uſes did either firſt begin, 
or elſe grow common and familiar; for remedy in Which 
caſes of ules (ſaith he) chiefly the court of Chancery was 


Archa. 75. 


then fled unto as the common altar of help and refuge. 


Nor are any bills and decrees to be found in Chancery be- 
fore the 20th of H. 6. ſuch caſes as ſince that time have 
been determined in this court, having formerly been decer- 
mined, according to Dugdale, in the lower houſe of Parlia- 33. 
ment, as may be ſeen (faich he) from the number of 
petitions in Parliament of that nature which are yet 
extant, 

And the Lord Elleſmere ſeems to confirm all this, for he Obſ. on the 
writes that there is no record of proceedings by way of petition 9flice of 
or Engliſ bill, before that time, viz. the time of H. 6*, -- 1 0 Se 
but reports, regords, and caſes (ſaithhe), are plentitul enough # "2h SF 
in its ordinary juriſdiction long before, * Ao 

H. 6. there are ſome bills ia French, as appears by the records of that year. 
Vide alſo Eleſ. 45, 

To what cauſe then is the riſe and eſtabliſhment of the 
equitable juriſdiction of the court of Chancery to be attribut- 
ed ? and upon what principle and reaſoning ſhall we be able 
to account for its extraordinary progreſs in power and au- 

3 thority, 
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thority, ſo that from a very ſmall and inconſiderable begin- 
ning it hath grown up and increaſed to that plenitude of 
Juriſdiction as to make it an obje& of conſiderable jealouſy 
at this day to the — courts? ? 

The hiſtories of thoſe early days (particularly that por- 
tion of our hiſtory which includes the interval of time between 
the reigns of Edu. 1. and Hen. 4.), the conjectures of learned 
antiquarians, the opinions of ancient lawyers collected from 
the reports, and the peculiar circumſtances which gave riſe 
to the introduction and eftabliſhment of uſes, form a col 
lection of materials which tend greatly to aſſiſt in the illuſ- 


tration of this point. 


Vide the 
ftatute, and 
Lord Cole's 
Comment- 
ary upon it, 


The probable and indeed reaſonable reſult to be collected 
from theſe authorities united ſeemeth then to centre in this; 
(viz.) firſt, that the equitable juriſdifton of the court of 
Chancery principally derives its eſtabliſnment from the con- 


ſtruction which was put by Biſhop Waltham upon the ſtatute 


of Nit. 2. c.24.—and, ſecondly, that the increaſe of its 
authority is to be attributed to the ſubſequent introduction 
of uſes. g 

By the ſtatute of Je. 2. c. 24. we have before obſerved, 
a power was piven in new and extraordinary caſes, to in- 
vent a new writ; and whe» about the reign of Edsu. 3. 
uſes of lands were firlt introduced, and though totally diſ- 


countenanced by the courts of com mon law, were conſidered by 


the clergy (by whom thoſe uſes were firſt invented to elude 
the ſtatute of mortmain) as fiduciary depoſits and binding 
in conſcience; it was then that Jon Waltham, then Biſhop 
of Saliſbury, and Chancellor, out of his ſubtilty, as the Com- 
mons mention in their petition, found out and began a 
novelty againſt the form of the common law; and that was 
the invention of the writ of /abpzna, which writ ſummoned 
the party to appear under a pain, to anſwer to ſuch things 


as ſhould be objected againſt him; and a petition was lodged 


in Chancery, containing the articles to which he was obliged 
to anſwer; and upon ſuch articles this new-iavented writ 
iſſued, | 

By this conflruttion not only a new writ was framed, 
but a new juriſdiction erected, and this was towards the 
time of R. 2. occaſioned chiefly by the ſtatute of mortmain ; 
for when that ſtatute had reſtrained the growing riches of the 
clergy, they found out this invention to avoid its operation 
and effect; and that was by giving away lands to truſtees 
for pious uſes, and the feoffees of ſuch truſt performed the 
neceſſary duties attached to ſuch lands in behalf and for 
the benefit of the truſt ; but in caſe they perverted the truſt, 


the 
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the ordinary juriſdiction not reaching a thing that was 
againſt the ſtatute of mortmain, the Chancellor exerted this 
extraordinary juriſdiftion, and examined the party upon 
oath as to the facts alledged againſt him, and by virtue of this 
new authority, derived from this forced conſtruction put upon 
the ſtatute of /. 2. c. 24. compelled a performance of 
the truſt, | 

This conſtruction of the ſtatute of Wetmir/ter 2. being 
once fimly eſtabliſhed, the ſuperſtructure which was 
built upon it by the eccleſiaſtical Chancellor of thoſe days 
became in a ſhort time too cloſely cemented, to be eaſily 
overturned; added to this, the doctrine of uſes became 
about this time a favourite doctrine in the nation: the 
inteſtine diviſions occaſioned hy the ambition of the two rival 
houſes of York and Lancaſter ſerved but to add ſtability to 
this doctrine, and to encourage the daily practice of it; in- 
aſmuch as it was by the aid aud aſſiſtance derived from the 
operation of uſes, that the powerful and opuler were enabled 
to preſerve their honours and eſtates in their families, and 
to elude the effects of confiſcations and attainders, fo fre- 
quent in thoſe days. 

From what has been obſerved it may perhaps be reaſon- 
ably preſumed, that the conſtruction put by the eccleſiaſtical 
Chancellors of thoſe days upon the ftatute of Weſtminſter 
2.c. 24. is the great pillar upon which the equitable juriſ- 
diction of the court of Chancery is built; and that the ſub- 
lequent introduction of uſes lent a ſtrong and helping hand 
tO raiſe the building from its foundation: — but the magnitude 
and beauty of the fabric as it now ſtands was not to be 
completed in thoſe rude and unpoliſhed days; that work 
indeed was reſerved for the ſubſequent ages of commercial- 
activity, and the enlightened policy of judicature Which 
was eſtabliſhed and prevailed in ſtill ſucceeding ones; cir- 
cumſtances which will be more largely obſerved upon in 
another place. 

But it is not to be ſuppoſed that the equitable juriſdiction. 
of this court was eſtabliſhed without oppoſition, or that after 
its eſtabliſument its authority was tamely ſubmitted to; on 
the contrary, violent was the reſiſtance which marked the firſt 
eſtabliſhment of this juriſdiction, and powerful the means 
which were uſed to ſliſte it in its infancy, and prevent its 
progreſs towards maturity; for we ſind from the Parliament- 
rolls, that in the reigns of Hen. 4. and 5. the Commons 
were repeatedly urgent to have the writ of / n entirely 
ſuppreſſed, as beivg a novelty deviſed by the ſubtilty of 
Chancellor /altham againſt the form and in ſubverſion of 


the 
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the common law ; but though Her. 4. being then hardly 
warm in histhrone, gaye a palliating anſwer to theſe petitions, 
and actually paſſed the ftatute 4 Hen. 4. c 23. whereby 
judgments at law are declared irrevocable unleſs by attaint 
or writ of error, yet his ſon put a negative at once upon 
0 their whole application, and in Edward the fourth's time the 
þ | proceſs by bill and /ubpana were become the daily practice 
ct the court. | 
Bur this did not extend very far; for in the ancient treatiſe 
Diwverſite des Courtes, ſuppoſed to be written very early in 
the ſixteenth century, we have a catalogue of the matters 
of conſcience then cognizable by /ubpzna in Chancery, 
which fall within a very narrow compaſs. No regular ju- 
dicial ſyſtem at that time prevailed in the court, but the 
ſuitor when he thought himſelf aggrieved found a deſultory 
and uncertain remedy, according to the private opinion of the 
Chancellor, who was generally an eccleſiaſtic, or ſometimes 
(though rarely) a ſtateſman, no lawyer having fat in the 
court of Chancery from the time of the Chief Juſtices T horpe 
and Kayvel, ſucceſſively Chancellors to King Edward 3. in 
1372—1373, to the promotion of Sir Thomas More by 
King Henry 8. in 1530, after which the great ſeal was in- 
diſcriminately committed to the cuſtody of lawyers, or 
courtiers, or churchmen, according to the convenience of 
the times and the diſpoſition of the Prince, till Serjeant 
Pickering was made by Queen Elizabeth Lord Keeper in 
1992; from which time to the preſent the court of Chancery 
has always been filled by a lawyer, excepting the interval 
from 1621 to 1625, when the great ſeal was intruſted to 
Doctor Williams then Dean of Yeftminfler and afterwards 
Biſhop of Lincoln, who had been Chaplain to Lord Elle/- 
qBlack. 53. Mere. 


and note—the Reader will find in Spelman's Gloſſ. p. 109, 110, 111, 112. a lift 
of all the Char.cellors of England from the time of Edward the Conſeſſor to 


the time of James 2, | : 
| It appears very probable that as the commerce and riches 


of the nation increaſed, the power and authority of this 
court increaſed in proportion ; for we find that in the reign 
of Queen Elizabeth, at which period the opulence, power, 
and commercial refources of this country had attained to a 
very conſiderable degree of maturity, ſequeſtration was be- 
come and ruled to be a neceſſary proceſs of the court, 
and the Chancellor was in the frequent practice of exerting 
; | this formidable engine of his authority to compel from the 
contumacious an obedience to his juriſdiction. The exerciſe 
therefore of this power, viz. ſequeſtration, was the occaſion 


of 
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of conſiderable differences between the courts of equity and 
common law; the Judges of the latter court maintaining 
that the/ Chancellor could not ſequeſter the party's lands in 
caſe of a non-obedience to his decree, or in other words, 
that he had only the power agere in perſonam et non in rem; 
for it was admitted even by the common law Judges that 
if a man was ſued in a court of conſcience, 1. e. of equity, 
and refuſed obedience to that court, the body of the delin- 
quent might be impriſoned, but that no commiſſion ought 
to be awarded for the taking his goods, or the ſequeſtration 
of his lands; and agreeable to this doctrine it was held in 
the 16 of Eliz. by the Judges of the King's Bench in the 
caſe of Coleſton and Gardiner, that if a man killed a ſequeſ- 
trator in the execution of ſuch proceſs, it was no murder. 
But theſe reſolutions of the common law judges did not 
long ſtand; for as the court of equity was ſoon found to 
be productive of conſiderable benefit and utility to the ſub- 
ject, by providing and furniſhing relief in caſes, the peculiar 
circumſtances of which perhaps made it impoſſible for an 
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Cro. Fliz, 
651, Bro- 
grave and 
Watts, 

4 Inſt. 34. 
1 Rol. Rep. 
86. 190. 
Let. Reps 
166. 


injutred party to obtain adequate relief at law ; and particu- 


larly as this court afforded protection and refuge to the in- 
experienced and unwary from the tricks, chicanery, and im- 
poſition of the artful and knaviſh; and as with - the increaſe 
of commerce and opulence frauds of the laſt deſcription 
multiplied in proportionable abundance, it was found neceſ- 
ſary to maintain, ſupport, and carry into effect the deerees of 
this court, nd to prevent the ſame from being rendered 
illuſory ; for it was argued in favour of the court of Chan- 
cery— firit, that the extraordinary juriſdiction might puniſh 
contempt by the loſs of eſtate, as well as impriſonment of 


the perſon, becauſe that, liberty betfy a greater benefit than 


property, if they had power to commit the perſon, they 
might take from his eſtate till he had anſwered and made 
ſatisfaction for his contempt; - ſecondly, to ſay that a court 
ſhould have a power to decree about things, and yet ſhould 
have no juriſdiction in rem, was a perfect ſoleciſm in the 
conſtitution of the court itſelf, 
Ihe many ſubſtantial advantages to be derived from the 
uſe and operation of the proceſs of ſequeſtration, the good 
ſenſe contained in the reaſoning and arguments advanced in 
favour of the proceſs, by degrees produced and effected a 
change of opinion in the common law Judges. — All oppo- 
| ſition to the uſe of this proceſs was laid aſide, and the court 


of King's Bench in not perſiſting to maintain that reſiſtance 


to it was lawful, did in fact give up the conteſt, and tacitly 

acknowledge the legality of the proceſs of ſequeſtration, and 

the benefits derivable from the ule of it, 
C 


And 
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And in this place it may not be improper to obſerve, that 


in the time of Lord E/le/mere (A. D. 1616) aroſe that notable 


diſpute between the courts of law and equity ſet on foot by 
Sir Edavard Coke, then Chief juſtice of the court of King's 
Bench; whether a court of equity could give relief after or 
againſt a judgment at the common law. This conteſt was 
ſo warmly carried on, that indictments were preferred againſt 
the ſuitors, the ſolicitors, the counſel, and even a Maſter in 
Chancery, for having incurred a præmunire by queſtioning 
in a court of equity a judgment in the court of King's Bench 
obtained by groſs fraud and impoſition. This matter being 
brought before the King (Fac. I.), was by him referred to 
his learned Council for their advice and opinion, who re- 
ported ſo ſtrongly in favour of the court of equity, that his 
Majeſty gave judgment in behalf of that court, and Sir 
Edward Coke ſubmitted to the deciſion. | 

The age then of Elizabeth and her ſucceſſor James the 
firſt forms the zra of the aggrandizement and increaſing 
power of this court; and it is from thence that we are to 
date the complete and perfect eſtabliſhment of that equitable 
juriſdiction which this court has ever ſince continued and 
till continues to exerciſe with ſo much effect to the general 
benefit and advantage of the nation at large; and it is not 
difficult to adduce very probable reaſons for its aggrandize- 
ment at this particular period, | 

Luxuries in an abundance unknown to former ages were 
imported from foreign and diſtant elimes; and as a neceſſary 
conſequence the wants and neceſſities of mankind increaſed 
in proportion; their manners, habits, and diſpoſitions under- 
went a gradual and progreſſive change in proportion as their 
artificial wants multiplied, and every addition to the in- 
creaſing wealth and proſperity of the nation brought with it 
its concomitant luxury. The views, purſuits, contracts, and 
engagements of individuals became more various, com- 
plicated, and intereſting ; and from thence a more wide and 
extenſive field was opened for the exertion of genius, the 
activity of enterpriſe, and the labour of induſtry, —Man- 
kind found themſelves from thence involved in new fitua- 
tions, and intereſted in enterpriſes which theiranceſtors were 
ſtrangers to; but as thoſe ſituations became perplexing, and 
thoſe enterpriſes damped by untoward circumſtances, the 
ingenuity and craft of individuals were not found deficient 
in the invention of the means of extrication, or their reſol u- 
tions tardy in the adoption of thole means, 

From thence aroſe a multiplicity of frauds unknown to 
the kmplicity of preceding ages; and it became therefore 


neceſſary that the injured ſhould be relieved, and the ag- 


grieved 
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grieved redreſſed, in ſituations and caſes which the policy ofthe 
common law had not provided againſt, and indeed could not 
have foreſeen. The relief then to be obtained through the 
medium of the common law courts was found to be in- 
adequate to the extraordinary exigencies occaſioned by cir- 
cumſtances, novel as well as various in their kinds; for 
being bound to eſtabliſh forms of proceeding, they could 
not but be embarraſſed, when to the intricate and com- 
plicated ſubjects of litigation, the reſult of commerce, riches, 
and luxury, they came to apply the rigid rules of deciſion 

eſtabliſhed in the common law courts. | 
Early therefore in the hiſtory of our juriſprudence, the 
adminiſtration of juſtice appears to have been incomplete. 
To ſupply the defect, the courts of equity have gained an 
eltabliſhment ; aſſuming the power of inforcing the princi- 
ples upon which the ordinary courts alſo decide, when 
thoſe courts, or their mode of proceeding, are inſufficient 
for the purpoſe, and of deciding on the principles of univerſal 
juſtice, where the interference of a court of judicature is ne- 
ceſſary to prevent a wrong, and the poſitive law is filent ; 
and various are the modes in which a court of equity thus 

exerciſes its juriſdiction beneficially to the ſabjed 
From the period I am now alluding to, down to the 
preſent, the buſineſs and power of this court have increaſed 
to an amazing degree ; a ſyſtem of juriſprudence has been 
| eſtabliſhed upon wiſe and rational principles, and through 
the medium of its powerful afliſtance, redreſs in almoſt 
every poſlible caſe of injury (a remedy for which the 
common law has not provided) is attainable : and though 
formerly conſidered as an enormity requiring redreſs, and 
its infancy had to contend with powerful and obſtinately 
"= perſevering oppoſition, by ſlow and progreſſive degrees it 
AS creaſed in authority, till at length it overcame all oppo- 
ſition, and matured into that greatneſs and plenitude of 
power we at preſent behold it in the poſlefiion of. And 


W this leads me to conſider the juriſdiction which this court 
We excrciies at this day. 


\ \ 
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of Chancery exerciſes at this Day. 


CHAPTER THE FIRST. 


HE court of Chancery in proceedings by Englifh 

bill is no court of record; but notwithſtanding, its 
juriſdiction is of vaſt extent, and has been generally divided 
into three parts, viz. Fraud, Truſt, and Accident; but 
independent of theſe, ſpecific performances of agreements, 
portions, powers, wills, deviſes and legacies, executors and Wi 
adminiſtrators, form very conſiderable branches of relief 
which come within the cognizance of the equitable juriſ- 
diction of this court. 

It is propoſed therefore to ſelect a few reſolutions of courts 
of equity upon each of theſe ſeveral branches, a method 
which it is preſumed will furniſh information as well of the 
general extent of juriſdiction which theſe courts have aſſumed Wl 


in the exerciſe of equitable juriſprudence, as of the prin- | 'F 


2 P. Wms 


254. 


13 Vin. AL 
543- pl 9. 
1 Ver, 277. 


ciples upon which thoſe reſolutions are founded. : 
Of theſe ſeveral heads I ſhall treat in the order in which 
they ſtand ; and iſt, 


Of Fraud. 


ALL frauds are cognizable in equity as well as at law, and 
therefore it is no objection that the parties have their 
remedy at law, and may bring actions for money had and 
received to their own uſe; for in caſes of fraud, the court 
of Chancery has a concurrent juriſdiction with the common 8 
law; matters of fraud being the great ſubject ot relief i 
here. | 5 
Equity has fo great an abhorrence of fraud, that it wil: 
ſet aſide its own decrees if founded thereupon ; and a bill ia 
equity lies to vacate letters patent obtained by fraud. 7 

In caſes of fraud, equity will relieve even againſt the 
words of the ſtatute of frauds; as if one agreement in 
writing ſhould be propoſed, and another fraudulently. or 
ſecretly brought in and executed, in lieu of the former; in 
this, or ſuch like caſes of fraud, equity will relieve, . = 

| | | where a 
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where there is no fraud, only relying upon the honour, word 
or promiſe of the defendant, the ſtatute of frauds making 
theſe promiſes void, equity will not interfere, 

Voluntary conveyances are always fraudulent againſt pur- 
chaſers, and therefore any perſon coming in by a voluntary 
conveyance, and purſuing a purchaſer at law, ſhall be obliged 
to diſcover his title in a court of equity; becauſe it is 
againſt conſcience to proceed to diſquiet ſuch purchaſer 
upon a mere voluntary conveyance, for the purchaſer has a 
right to know what dormant titles ſuch volunteer has to fet 
up againſt him, 
A difference has been held between the ſtatute of fraud 
of the 13 Eliz. which is in favour of creditors, and 27 Elix. 
in favour of purchaſers. Upon the 27 Elis. every voluntary 
conveyance made where there is afterwards a ſublequent 
conſideration for valuable conſideration, though no fraud in 
the firſt conveyance, nor the perſon making it at all in- 
debted, yet the rule 1s, that ſuch mere voluntary convey- 
ances are fraudulent and void at law againſt the ſubſequent 
purchaſer; and there is no occaſion to come into a court cf 
equity to make it void, unleſs there is a colourable conſ gera- 
tion on the face of the deed. 
But the difference between that and the 13 Elix. is this: If 2 Veſ. 10, 
there is a conveyance which is volur.tary, of real eſtates or 11. 
chattel intereſt, by one not indebted at the time, though he = e 
afterwards becomes indebted, if the voluntary conveyance Ilg Myr. 
is for a child, and no particular evidence of fraud, that will feld doubts 
be good ; but if any marks of fraud, collufion, or intent to whetherthis 
defraud ſubſequent creditors appear, or if the owner be upon * id by 
the brink of being indebted, that will make it void; but eg 
there is no caſe where a man indebted at the time makes a 1 
mere voluntary conveyance to a child without conſideration in Cowper, 
and dies indebted, but it will be void and conſidered as part 710, 731, 
of his aſſets.” | he thinks 


Nete ; The ſtatute of 13 Fliz. varied from the common OA 
law, for before the ſtatute if any one impeached a deed as Vid. yr Pig 
fraudulent in reſpect of creditors, be mult have ſhewn that Atk. 26g, 
he was a creditor at the time of executing the deed, and 2Brown, go, 
alſo that he was injured by it; but the ſtatute makes this * Ak. 25. 
unneceſſary, for if a voluntary deed be made by a per- 

ſon in debt, it is fraudulent againſt creditors; and if it ap- Middlecome 
| pears that the perſon making it was indebted at all, though an*Marlow, 

not to the perſon impeaching it, it is ſufficient ; but the £* Lord 

_ creditors muſt ſhew him indebted, or to be in a ſituation re e 
that will make the deed fraudulent, as being upon the very wow, 


f 3 "OO 
brink of ruin; and this is a /ine qua nen, and was deter- 


W mined ſo. 
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1 Alleyse This is the law on the 13 £/:z.; but where a man is not 
tit, Bavk- indebted at the time of making the very deed, and after- 


. wards becomes a bankrupt, this is abſolutely void againſt 
his creditors by 21 Fac. 1. but he muſt be a trader at the 
time. | 

3Wms.395, Butit has been held, that when a man who was not a tradeſ- 


9 


man, nor indebted, made a voluntary ſettlement on his 
child, and long after became a bankrupt, the ſame was good 
againit creditors, 

Pree.in Ch, This court has held and decreed a conveyance to be 
14. 15- fraudulent merely for being voluntary, and that without 
2 Show. 4. b. any trial at law, though it was ſtrongly urged by the de- 
RY ws fendant's counſel, that the court could not do fo with- 
ay $444 out directing a trial, whether the conveyance was fraudulent 


310. or not, for whether fraud or not was only triable by a jury. 
But it has 

been fince decreed in the Houſe of Lords, that a will of a real eflate could not 

be ſet fide in a court of equit / for fraud or impoſition, but muſt be tried at Jaw 

on devi avit vel non, being more proper for a jury, July 28th, 1728, Branſby 

v. Thuridze, 2 v. Abridg, Eq. 764. c. 4. 

Prec. in ch. A will as well as a conveyance may be ſet aſide in this 
ha court for fraud and circumvention, though the Jatter be 
Vid. Coße Executed by deed and fine; but Lord Commiſſioner Fekyl? 
and Tracy, took a difference betwixt a deed and a will gained from a 
2 Ver. 700, weak man and upon miſrepreſentation or fraud; for if a 
cont, dee will be gained from a weak man and by falſe repreſentation, 


| m4 t 8 tbat is not a ſufficient reaſon to ſet it aſide in equity, as was 
n. Cat, determined in the caſe of the Duke of Neæucaſtle's will, 
236. between Lord Thanet and Lord Clare, and in the caſe of 
2 Will. R. Bodvil and Robarts; but when a deed (which is not revo- 
270 cable as a will is) is gained from a weak man upon a mil- 


Sed vid. 1 ; : 1 
Will. 287. repreſentation ) and without any valuable conſideration, the 


an ME ſame ought to be ſet aſide in equity. 

x Was 229, Supprifgiovert or ſuggeſtio falſi is either of them a good reaſon 
to {cr aſide any releaſe or conveyance; as where a deviſee un- 
der a will defectively executed, repreſents the will duly exe- 

cuted, and for a ſmall ſum gains a releaſe from the heir, 
the releaſe was ſet aſide. 
So where on a treaty of marriage the lady's attorney told 


Hi, 105 the intended huſband, that his client deſired a remainder 


Morris and Might be limited to him, the huſband conſented, and when 
Rixon in the ſettlement was read, the lady objected to this remain- 
Ch. 1 der; whereupon the gentleman acquainted her that it 
Strange 143. Was done at her requeſt, which ſhe denied. But it being 
a remote remainder, and they unwilling to defer the marri- 

age, the writings were executed ; but the remainder was 
abierwards ſet aſide as a fraud and impoſition, 10 

2 | 
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ot If a man obtains a bond or covenant by fraud, which is 
r- not negotiable, then if ſuch covenant or bond be aſſigned 
1{t over to a third perſon for valuable conſideration, without 
he notice of the fraud, yet ſuch aflignee ſhall not recover, be- 
A cauſe the bond or covenant being originally got by fraud, 
\. though the obligee or covenantee had obtained the ſolemn- 
1is ME ities of contracting, yer having obtained them ſo as they 
od did not bind in a court of equity, the contract creates no 
1 obligation there, and therefore the aſſignee, who had no title 
be at law, becauſe he muſt ſue in the name of the perſon who 
ut % committed the fraud, is not entitled to any relief in a court 
le. of equity. | 
the If a man alienes by a voluntary conveyance, and the 
ent alienee fells for valuable conſideration, the land is for ever 
y. bound; for this is not like the Tormer caic, becauſe the alt- f 
enor does convey an intereſt, but the ſolemnities of con- 
tracting in the former caſe being obtained by fraud, create * 
no obligation; therefore, in the caſe of land, if the perſon 
who comes in by the voluntary conveyance, ſells to ano- 
: ther for valuable conſideration, he fix<s the intereſt in ſuch 
this perſon as not to be ſhaken. 1 0 
be As to perſonal eſtates, there is a difference between con- prodgersand 
9¹¹ tracts that are negotiable and fuch as are not; for a man Laugban, 
m 2 that has obtained a fraudulent cor tract that is not negotiable, Keb. 486. 
if a as a bond or covenant, this, as has been obterved, creates no Sid. 133. 
on, obligation in a ccurt of equity; and therefore, though 
was the aſſignee comes in for valu-, be ortains nothing; but if 2 Ver. 764. 
ill, a man obtains a negotiable note by fraud, and he actually Wins 496: 
2 of negotiates it for value, the indorſee of the note ſhall have 
vo- his money of the drawer, becauſe he has done a mercantile 
niſ⸗ act, and therefore ſubjects himſelf to the mercantile law; for 
the it would be the ruin of all commerce and a great interrup- 
tion to it, if the original cauſe and conſideration of ſuch notes 
aſon ſhould be inquired into, and the indorſee has a legal right 
un- to the note and a legal remedy at law, which a court of 
exe- equity ought not to take from him. 
neir, Where a bond was obtained in fraud of a marriage p, . cn 
agreement, and though afterwards aſſigned to a creditor for 525. 131, 2. 
told a juſt debt, the ſame was ſet aſide in equity; for if an aſſign- Vide ale 2 
nder ment to creditors would alter the caſe, ic would entirely Ver. 25. 
when put an end to all applications for relief in this court; that! Ver. 348. 
1a10- it would then be only to aflign ſuch a bond to juſt creditors, 1 
t it and all would be ſafe; but the creditors having no notice Swan. ——_ 
eng of the conſideration of giving this note, would not at all 1 B:own, 
arrl- help them, for ſuppoſe the bond had been a good one, and Parl. Caf. 
Was 


only part of the money paid, and then it had been aſſigned, 5700. 
C 4 as 


24 Ol the Court of Chancery. 
as if the whole money had been ſill due upon it, would 
this aſtect the obligor? No more, 1a this cafe, if the bond 
was liable to be fer aſide, Whilſt it continued in the obli— 
gee's hand, his afſignment of it will not alter it, though the 
aſſignees have no notice of the nature of i it; for an aſſgn- 
ment cf a bord is but an agreement, that the aſſignee ſhall 
have all the money to be recovered thereon : and if none 
was dur, or that the bond was obtained upon unlawful con- 
iidertaton, no aihgnment can make it better. 
Barney ans As to bargains made with heirs where their fathers are 
Re:k,2 Ch, tenants for . the rule ſcems to be this, that if the heir 
Cn. 135. has a maintenance from the facher, and ſhould take up 
Vie Nott goods at extravagant rates, a court of equity will in ſuch 
= — caſes relieve after the death of the father, and reduce the 
„ Ck, Ci. bargain to the common value of the goods, with an allow- 
120. ance of intereſt from the time of taking them up; becauſe 
Ver. 167, it is an oppreſſive bargain, and merely to ſupply the extrava - 
2 Ver. 27, gance and prodigality of the heir. 
Duke Hz Ife a parent or guardian of a minor comes to an agree- 
milton and ment with the intended huſband upon marriage, that he 
La Mohun, ſhall releaſe that part of the money orciate belonging to the 
Eq. Ab. 90. infant, ſuch agreement will be ſer afide in a court of equity, 
1 becauſe it is for the ſake of the child; and ſo all brokerage 
Fk. 1:9. contracts for procuring of a wag A with any woman are 
Lucas, 445. void, and notwithſta anding the bond is coloured with the 
2 Will, Rep, trouble and Pains in ms + yet it is 4 void contract in a 
118. court of equity, 
1 Will, 121, A court of equity will relieve an heir againſt any private 
Eq. ab. $9, agreement with his father, 8 the marriage of the 
heir; as where the father covekants to ſettle an eſtate 
on the marriage, and the heir privately aprees to repay back 
ſo much out ot it to the father: the heir is under the awe 
of his father in ſuch caie, and not ſuppoſed to act freely; 
for which reaſon a court of equity relieves againſt all {uch 
Piivate agreements. 
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CHAPTER. THE: SECOND. 
- Of Trufls, 


RUSTS form a very conſiderable branch of the 
Juriczcyuon of the court of Chancery. 

It is to be oblerved taen, in the firſt place, that truſts are 

the original creatures of the court of Chancery, and were 

ws 


the 


are 
yere 
ws 


Df the Court of Chancery. 

as ancient as the court itſelf on the Eg fide; and to ro- 
medy breaches of truſt was one of the chief reaſons of the in- 
{lituticn of that court. For from the time of 2c {tatute of mort- 
main, ecciefhnitical per ſons uſed to take landsin truft tor them 
ſelves, and civil perſons were tenants to the eſtate and liable 
to ire feudal duties. And though this in the firſt inſtitution 
anſwered, yet afterwards, when heirs came in by a long 
courie of deſcent, they thought it hard to anſwer feudalduties, 
and yet to be accountable to the church for the profits, 
his the rules cf the common law would not oblige them 
to, and therefore it was nece{JTary that a court ſhould be 
juſtituted to deal with the corrupt conſcience of the party, 
if he did not anſwer the trult. ; 

The court of Chancery we before have obſerved was com- 
plained of in its original; but afterwards, during the wars 
occaſioned by the ambition of the two rival houtes of 2 ors 
and Lancaſter, the laity found it convenient and poliac to 
put their lands into the hands of truſtees, to prevent their 
poſſetiions from falling a ſacrifice to the attainders which 
were the ſure conſequence of ſucceſs on either fide; and 
from thence the court of Chancery came to manage truſts as 
their own creatures, and from thence they came to eſtabliſh 


and adopt thoſe rules which have been ſettled in the court 


of Chancery upon the ſubject of alienations : fo that if a 
man had aliened without a valuable conſideration, there 
was a reſulting truſt to the feoffor, that always run with the 
lands, into whatever hands they came without valuable con- 
ſiderations. 

This was thought ſo inconvenient, that the 27 H. 8. c. 10. 
commonly called the ſtatute of uſes, was created for the ex- 
preis purpoſe of executing the freehold in him that had the 
uſe, or, in other words, the truſt. But to evade the intent 
and obvious operation of this ſtatute, a new mode of convey- 
ancing was introduced, whereby thole uſes were again re- 
vived and brought to life under the name of truits, and 
came under the immediate cognizance and protection of 
the court of Chancery : for purchaſers could not ſettle their 
eſtates to themſelves for life, with remainders to their firſt 
and other ſons, with term created for younger children's 
portions without the truſts of ſuch terms. 

And from hence they came to a reſolution, that where an 
eſtate was given to A and his heirs, to the uſe of A and his 
heirs, in truſt for B; that the firit uſe was executed, and the 
trult remained in B as before the ſtatute ; for the common 
law could not execute the ſecond truſt, but rejected it as 
repugnant and void— but the court of Chancery on the other 

hand 
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hand adopted another mode of proceeding, and eſtabliſhed 
this conſtruction, viz, A was conſidered as a truſtee for B, 
and therefore A was bound in conſcience to perform ſuch 
truſt, for the court of Chancery conſidered that to be the 
10tent of the conveyance, though the common law conſidered 
it as repugnant and void, 

Hence alſo it came to paſs, that all truſts which could 
not be executed by che ſtatute remained under the diſpoſition 
of the court cf Chancery, In ſettlements therefore the 
common practice was, to limit the eſtate to the firſt and every 
other ſon, with trultees to fupport contingent remainders; 
and ſach truſtees had right of entry, in order to preſerve 
lach contingent remainders till they came in e - for where 
there were no truſtees, if the father had aliened, the con- 
tingent remainders were deſtroyed, becauſe they could not 
velt at the determination of the particular eſtate, and there- 
fore the truſtees to ſupport contivgent remainders were 1n- 
terpoſed, and if they concurred in the alienation of tenant 
for life, it was a breach of truſt ; and if alienation was with 
notice, the alienee was ſubject to the truſt ; if without notice, 
then ſuch truſtees were liable to make compenſation out of 
their own eſtates. 

Apreeable to this doctrine it has been determined, that 
where truilees for preſerving contingent remainders join in 
a conveyance, before the birth of a ton, this is a breach of 
truſt, and equity will relieve, for nothing in common juſtice, 
ſenſe, and reaſon, could be a plainer breach of truſt, than 
that thoſe who were appointed truſtees to the intent to 
preſerve the eſtate to the firlt ſon, and for that purpoſe only, 
ſhould directly, contrary to this truſt, join in the deſtruction 
of the ſettlement. 

But where there is tenant for life, remainder to the 
firſt ſon, Sc. and no truſtees to perſerve contingent remain- 
ders, in ſuch caſe, if tenant for life by fine or feoffment, 
deſtroys the remainder, there being no truſtee, there can 
conſequently be no breach of truſt; and this being the lau, 
Chancery will not interpoſe. 

Guardians appointed by will, according to the ſtatute of 
12 C. 2. c. 24. have no more power than guardians in ſocage, 
and are but truſtees, and this court will interpoſe and give 
relief in caſes where ſuch guardians miſbehave themſelves or 
give any occaſion of ſuſpicion ; for the ſtatute, by enabling 
the father to deviſe the guardianſhip of his children, did no 
more than 1mpower the father by will to chuſe a different 


perſon from him or her that would have been guardian in 


ſocage, and to continue that guardianſhip to a different 2 
| rio 
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riod than the guardianſhip in ſocage would have edncinned; 


viz. until twenty-one inkead of "four: een; butathar till a 

guardian appointed under the ſtatute has no moe power 

than a guardian in ſocage: and as this court can ihterpoſe 

where there is a guardian in ſocage, it alio can in a cafe of a 

guardian by ſtatuts, bc i being equally truſtees: and this doc- 

trine is grounded ape the general power and juriſdiction 

witch this court holds and aſſumes over all truits, and a Was 704, 
guardianſhip has been held to he moit »lainly a truſt. 5. 

Lands are deviſed to truitces to fel} for fuch a price as 
they ſhould think ft for payment of debts, there is no doubt 
but this court at the Lefire of any ſingle creditor might and 
would interpoſe and order the eſtate not to be ſold as the 
truſtees thould thiak fit, but for the beſt price before the 
maſter, 

It is a rule in this court, that the ceſtui que truſt ought to 2 Wm? 453, 
{ave the truſtee harmleis as to all damages relating to the 454. 
truſt; and it is within the reaſon of that rule, that where the 
trullee has honeſtly and fairly, without any poſſibility of 
being a gainer, laid down money, by which the ce/fui que 
truſt is diſcharged from being liable for a greater ſum lent, 
or from a plain and great hazard of being lo, the truſtee 
oupht to be paid, 

If a man purchale an eſtate, and aſſigns a term to protect it 
apainitmeſneincumbrances, and afterwards marries and dies, 
it ſeems that a court of equity will not permit the heir to let 
up this term againſt the wife, though it was not fraudulent 
in its creation; becauſe the deſign of the term being only Har. 
to protect the inbernanse it is againſt conſcience to ſet up 
tuch a term contrary to the deſign of 1ts creation, and the 
beir is conſidered as a truſtee to aſſign down to the wife, and 
to hand to her, the legal proviſion ſhe is intitled to by the 
marriage, and therefore ſhould not be permitted to ſet up 
this intereſt againſt it. 

A dowreſs thall not have the inheritance of a truſt term Radnor and 
attending on the inheritance again{t the purchafer; and this Vandelevy, 
nas been clearly ſettled ; but a dowreſs ſhall have the benefit 
of ſuch trult againſt an beir or deviſce, and this is becauſe 
the huſhand hath the revocation in him at law, ſubject ta 
the term; but ſhe cannot of a mortgage in fee, becauſe the 
whole eflate is out of the huſband in the mortgagee, and 
therefore being an equity of redemption merely, and a truſt, 2 Was. 
ſhe is not dowable out of it. 

Theſe ſeem to be ſettled diftinRions, though Sir J. Fell, in 
his great argument of Sutton and Banks, thought the dowreſs 
laticled to redeem a mortgage in tee, in order to let in her 

dower; 
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dower; and that there was a difference as to a woman 
being endowed cf a truſt, whether the truſt was created by 
the tuſband himſelf or a ſtranger ; but this opinion does not 
prevail; and it ſeems now to be clearly ſectled, that a 
woman cannot be eadowed of an equity of redemption in 
fee, or of any other truſt eſtate, where the huſband had not 
nor has the lepal right co the eſtate; and in mortgages 
in fee, the whole eſtate being in the morigagee, and no legal 
revocation in the huſband, it is the {ame as every other truſt 
for the huſband; and the reaſon why a mortgage for years 
is redeemable by dowre!'s is, that the whole eſtate is not out 
of her huſband, but ſubject to the term, the reverſion is in 
heir at law. 5 — N 

But it has been determined, that a jointreſs in the quality 
of a purchaſer, ſhall be permitted to redeem; as where hul- 
band before marriage entered into articles to ſettle lands 
upon him and the heirs of his body, but died before the 
ſettlement was made, the huſband's executor was decreed to 
carry the articles into execution, though the lands were 


mortgaged to one who had no notice Gf the articles; and 


it was further decreed that the wife ſhould retain and hold 
for life, and that ber executurs ſhould retain the lands till 
her money was raiſed and paid, if ſhe had paid money to 
redeem the mortgage. | 

Where a father purchaſes lands during the minority of a 
child®, in the name of the child, without a declaration of 
truſt in a deed, and takes the profits during the minority, 
ſuch purchaſe has been conſidered in equity as an advance- 
ment for the child, becauſe the father is hound to provide 
for him, and his purchaſing in his name ſhall be conſtrued in 
a court of equity as fulfilling that obligation, and taking 
the profits during the minority only as guardian to the 
ſon. 

But if the father purchaſes in the name of his ſon, who 
is of full age, which by the law is conſidered as an emanci- 
pation out of the power of the father, then if the father 
takes the profits, or lets leaſes, or acts as the owner of the 
eilate, the ſon will be confidered as a truſtee for the father, 
becauſe there is the ſame reſulting truſt as if the ſon were 
a ſtranger, where the father acts as owner of the eſtate, ſince 
it was purchaſed with his money. 

Butifthe father had let the ſon continue the poſſeſſion from 
the time of the purchaſe without acting as owner, there it 
is an advancement, becauſe the legal eſtate being in the ſon, 
and the father permitting him to act as owner of the eſtate 
from the time of the purchaſe, does as much declare 12 

tru 
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truſt for the advancement of tne ſon, as if it had been de- 


clared in expreſs words in the deed. 

In the caſe of Elliott and Elliot above cited, there is a 
diſtinction taken between a purchaſe in the name of a ftran- 
ger and of a ſon ; in the former the truſt. reſults to him 
who paid the money, and he may declare the truſt at any 
time; but in the caſe of a fon, the conſideration of blood 


29 


raiſes an uſe at common law: and in all caſes whatioever, pjach, 338. 


where a truſt ſhall be between the father and fon, contrary 


Crey aad 


to the conſideration and operation of law, the ſame ought Grey. 


to appear upon very plain, coheregc, and binding.evidence, 
and not by any argument or inference from the father's 
continuing in poſſeſſion, and in perception of the profits, 

Where there is no clear proof of any truſt between the father 
and the ſon, the Jaw will never imply a trutt, becauſe the natural 
conſideration of blood, and the obligation which lies on the 
father in conſcience to provide for his ſon, are predominant, 
and muſt over-rule all manner of implication. And herein 
the law of truſts (as it ought to do) agrees with the law of 
uſes, before the ſtatute of Hen. 8.; ard therefore if before 
that ſtatute the father had made a feoffment to a ſtranger, 
without any conſideration, the law raiſed an uſe without 
any implication to himſelf; but if he made a feoffment to 
kis ſon, no uſe did ariſe to the father by implication, be- 
cauſe the blood, which is a ſufficient conſideration, did fix 
and ſettle the eſtate with the ſon. 

'I'be truſtee of a legacy dies before the legacy is paid, 
that ſhall not prejudice the legatee; and ſo if a truſtee of 
land die without heir, though the lord by eſcheat will 
have the land at law, yet it will be ſubject to the truſt 
in equity. 
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It was ſaid by Talbot, Solicitor General, in the cath of 7+ and the 


Marlow and Smith, that where all the remainders are veſted 


remainders in tail, the truſtees may join in making a tenant 


to the præcipe, in order to the ſuffering a common recovery 
but if any remainder is in contingency, the truſtees ap— 
pointed to prelerve contingent reminders ought not to 
join in ſuffering a recovery to bar any fuch remain— 
der, as where the remainder was to the uſe of the budy 
cf A (ſtill living), and A had iſſue C, a fon, and D, a 
daughter, aud the truſtees join wth C in a bargain end 
ſale inrolled, for making a tenant to the precipe to fuller a 
common recovery, Which is ſuffered accordingly, and C 
dies, leaving an infant ſon ; now if the ton thouja die wich- 
out iſſue in the life-time of A, in ſuch caic, D would be 
heir of A's body. This would be a breach of truſt, and 

in 


authorities 
there cited, 
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in caſe of a purchaſe without notice, his title would not be 
good. 

Upon a marriage a ſettlement was made by a third perſon 
to the uſe of the huſband for gg years, remainder to truſtees 
during the life of the huſband, to ſupport contingent re- 


mainders, remainder to the wife for life, remainder to the 
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firſt, Sc. ton of the marriage, remainder to the heirs of the 
body of the huſband, remainder to the right heirs of the 


huſband there was no ifiue of the marriage, and the re- 


mainder in fee being contingent, in regard the limitation 
to the huſband was for ars only, and the eſtate not moving 
from the huthand (for if it had, the remainder limited to the 
right heirs of the huſband would have been the old rever- 
ſion), the truſtee joined to deftroy this contingent remainder: | 
on a bill brought by a remote relation, the court refuſed 
to puniſh the truſtees, as diſtinguiſhing between a voluntary 
ſettlement, and one made on a valuable conſideration ; and 
the Maſter of the Rolls ſaid, that if a ſon had been after. 
wards born, it would have been a breach of truſt ; but this 
remainder to the right heirs of A being a remote limitation, 
and not within the conſideration of the ſettlement, equity 
would not purih it as a breach of traſt. 

In a later cafe it has been held, that where the truſtees, 
againft the conſent of a father, joined with the firſt ſon, the 
remainder-man in tail, in ſuffering a common recovery, and 
yet held to be no Er-ach of truſt; for when ſuch remainder 
was veſted in one of full age, a ſubſequent remainder was not 
to be regarded, neither was it aſſets in Jaw or equity. 

A court of equity will decree truſtees to join for the ap— 
parent benefit of a family, and infents being truſtees or 
mortgagees may be compelled to make conveyances by the 
court of Chancery, | 

Note. A deviſe to truſtees and their heirs in truſt to ſell 
is Ceemed equitable aſſets, in order to make an equal diſ- 
tribution among all the creditors. | 

If one deviſe to truflees, and by an expreſs clauſe therein 
gives them power to appoint agents to manage the land, 
and they appoint one then ſolvent and good, though after 
he prove inſolvent, they ſhall not anſwer for him; /ecus if 
he were not ſolvent at the time of nomination. But if 
there were no ſuch direction or power in the will, the 
truſtees are bound to anſwer for their agents at all events. 

So if a truſtee, impowered to put money to intereſt, lets 
the money lie by him, he ſhall be accountable for intereſt. 

A truitee ſhall not be charged with imaginary values but 
only as a bailiff, though very ſupine negligence W 
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deed charge a truſtee with more than he had received ; but 
the proof againſt the truſtee muſt be very ſtrong : and it is 
a hardſhip upon him that he is allowed nothing for his pains. 
It has been ſaid likewiſe, that it was a hard rule to charge 
a truſtee with what he had made, or might have made 
without his wilful default; but the reaſon was, becauſe 
the court could never yet find where elſe to fix the meaſure. 

Though an executor or truſtee is not impowered or di- 
rected to place out money at intereſt, yet if he makes in- 
tereſt he ſhall be accountable for it, and ſo decreed—and 
this is at this day law. 

If a truſtee is directed to place out money on the beſt ſe- 
curity that can be got, with the conſent of huſband and wife, 
and he puts it into a banker's hands and takes his note 
for it, and he becomes a bankrupt, by which the loſs hap- 
pens, the truſtee ſhall be decreed to pay the money out of 
his own pocket, though no fraud appear, and though the 
conſent of huſband and wife be had toit. 

Where a truſtee is inſolvent the court of Chancery will 
compel him to give ſecurity before he ſhall enter upon the 
truſt: ſo likewiſe a truitee has been removed from his 
truſt, though much againſt his will. 

Nate. It is to be obſerved that truſts are to be governed 
by the ſame laws, and are within the ſame reaſon, as legal 
eltates; and this is a maxim which has obtained univerſally : 
it is ſo in the rules of deſcent, as in gavelkind and borough 
Eogliſh lands; there is a peſſe/io fratris of a truſt as well 
as of a legal eſtate. The like rule in limitation, and alſo of 
barring intails of truſts as of legal eſtates. 

'I'wo truſtees, in a mortgage for 2000 J. join in an aſſign- 
ment of the term and in an acquittance for the money, and 
each receives a moicty: after which, one proves inſolvent, 
and the queſtion was, Whether the other truſtee ſhould be 
ct:argeable with the whole? and to prove that each truſtee 
mould anſwer for no more money than he had himſelf re- 
ceived, was cited Cro. Car. 312. and lately in Chancery the 
cue Of Weadcock and Leddal, who were truſtees by Mr. 
Liſter's will, where Leddal received all; and though Mocd- 
cock joined in a ſale to the purchaſer, he was not charged: 
determined that each was anſwerable for what he received; 
but it was ſaid in this caſe, that if executors join in a ſale 
which there is no neceſlity for doing, the act of one is the 
act of the other; and if one receives and becomes inſolvent, 
the other muſt account: and fo in the caſe of Churchill and 
Lady Hopſon, it was held that where two executors join in a 
receipt, and only one of them actually receives the money, 
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both are chargeable to creditors, but not to legatees; but 
if two truſtees join in a receipt, and one receives the mo- 
ney, the receiving truſtee only ſhall be charged. 

Note. There is a difference between joint truſtees and 
executors ; executors may act ſeparately if they think fit 
but if a truſt eſtate is to be ſold, the truſtees muſt both join 
in conveying, and alſoin receipts; for otherwiſe no one will 
purchaſe. 


CHAPTER THE THIRD. 
Of Accident. 


Y accident is meant where a caſe is diſtinguiſhed from 

others of the like nature by unuſual circumſtances, 
for the court of Chancery cannot control the maxims of 
the common law, becauſe of general inconvenience ; but 
only where the obſervation of a rule is attended with ſome 
unuſual and particular inconvenience, 

The conſideration of caſes falling under the head of ac- 
cident, is and mult ever be neceſſarily governed by the pe- 
culiar circumſtances which govern each particular caſe, and 
create the neceſlity of an application tor relief to a court of 
equity. From the variety therefore of accidents which daily 
occur, and which the utmoſt prudence and foreſight cannot 


at all times guard againſt, inconveniencies daily ariſe, for 


which the common law has provided no remedy. In cir- 
cumſtances therefore of peculiar hardſhip and inconvenience, 
the court of Chancery will frequently interpoſe its influ- 


_ ence, and by the healing exertion of its authority will afford 
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relief, in caſes of accident wherein the party would remain 
otherwiſe totally remedileſs and without redreſs. 
If a man lends money to B, and thereupon B and C be- 


come bound in an obligation to A; if A loſes his bond, yet 


he may have a remedy in equity againſt C the ſurety, though 
it was ſaid he was not bound at law, but in reſpe& of the 
lien of the bond—for the bond being for money lent, though 
the ſurety had no advantage, yet the obligee had parted 
with his money; and loſs was faid to be in this caſe as good 
a concluſion for a purchaſe as a benefit. | 

So though the party provides for accidents, Chancery 
ſometimes relieves beyond the proviſion of the party, 

Where A an attorney takes B as his Clerk, and receives 
1201. and by articles agrees with the father of B to return 
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Gol. of the money if he died within the year.—A died 
within three weeks, the executor of A was decreed to pay 
back 100 guineas,—ſo the court, notwithſtanding the parties 
themſelves had provided againſt accidents, and agreed for a 
certain ſum, viz. 60 J. to be returned in caſe A died within 
a twelvemonth, yet decreed 100 guineas to be paid back to 
the father of B. | 

So where the defendant being an apothecary, the plain- 
tiff put his ſon to him as an apprentice, and gave with him 
a ſum of money, and allowed the youth 10/7. per annum for 
his clothes; the defendant having put away his apprentice 
aſter he had lived ſome time with him, by reaſon of negli- 
gence and miſdemeanours laid to his charge, the court de- 
creed the maſter to refund '30/7. of the money. 

So where one by articles reciting that he had an eſtate for 
two lives in a church leaſe, covenanted to convey his title 
to the premiſes by ſuch a day to J. S. as J. S. or his counſel 
ſhould ad viſe. 

It happened that after the articles, and before the time 
We ene for the conveyance, one of the lives dropt; and 


the queſtion being upon whom the loſs ſhould fall, it was 


decreed per Lord Keeper, That in regard here was no de- 
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fault in the ſeller in making the conveyance, the loſs of the 


life ought to be borne by the purchaſer, in the ſame manner 
as if the reverſioner had articled to ſell the reverſion ex- 
pectant upon two lives, and one of them had died before 
the conveyance, the purchaſer ſhould there have had the 
benefit of it; and in each caſe in equity, the eſtate is as 
conveyed from the time of the articles ſealed. 

But his Lordſhip ſeemed to think that if all the lives had 
dropt before the execution of the conveyance, it might have 
been another conſideration, for that the money was to be 
paid upon the conveyance, and no eſtate being left there 
could be no conveyance. 

So where a former will of land is cancelled by the teſtator, 
upon a preſumption that a latter will is good and duly ex- 
ecuted, which proves not to be fo, in ſuch caſe equity will 
relieve under the head of accident. 

Anciently iadeed, forfeitures of penalties and condi- 
tions were not here relieved, though the non-performance 
of the condition or of the act creating the penalty, was to 
be attributed ſolely to accident, and not to the wilful de- 
fault, negligence, or other miſconduct of the party; but 
now it is every day's practice to relieve in ſuch caſes, with- 
out ſuch limitation, where the damage is under the penalty, 
and the advantage accruing to the perſon taking benefit of 
Vol. I. D | the 
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the condition : and this is founded upon an unerring rule 
of juſtice, for there is no injury to the perſon unto whom 
the condition or penalty is forfeited, becauſe he is in no 
worſe caſe, than if the condition had been performed. 

It has been held that a court of equity could not decree 
againſt a maxim of law, and therefore it has been adjudged 
that if an obligee loſt his bond, he was without remedy; 
ſo where the party became remedileſs by his own acts, as by 
paying money without an acquittance: but theſe reſolutions 
and many others of the like kind of the common law courts, 
to be found in the books, have been long ſince explo- 
ded, and it is now the daily practice of courts of equity to 
reheve in ſuch caſes, and in all others falling under the 
head of accident, though ſuch caſes may militate againf: 
the maxims of the common law. 


CHAPTER THE FOURTH. 
Of Specific Performances of Agreements. 


T the common law every covenant and agreement waz 
but perſonal, where there was no proper convey- 
ance to transfer the right of the thing itſelf, and being only 
a perſonal covenant, where it was broken, the covenantee 
could only recover damages. — Thus if a man covenanted to 
ſettle his lands upon marriage, or to convey them for a valu- 
able conſideration, the covenantee could only recover dama- 
ges at law for the breach of ſuch covenant, but had no re- 
medy for the ſettlement of the thing itſelf : this was thought 
not a ſufficient ſatisfaftion, becauſe the party who had entered 
into the covenant was obliged in conſcience not only to make 
compenſation for the breach where he could not perform, but 
alſo actually to perform where it was in his power ſo to do; 
and therefore a court of equity deals with the corrupt con- 
ſcience of the party, where he refuſes to perform what 1s in 
his power. 
{fa man by his anſwer owns to have made a complete 
agreement, though ſuch agreement be not in writing, yet 
a court of equity will carry it into execution: for the ſtatute 


2 Eq. Abrid. of frauds and perjuries was deſigned to prevent fraudulent 
. b. 1 n and ſurreptitious agreements, and not to vacate bargains 
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that were fairly and honeſtly made; for in theſe caſes, the 
party is bound in a court of equity, not to take at” 
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of the want of any ſolemnities, whether impoſed by com- 
mon or ſtatute law ; but if the defendant infiſts in his an- 
{wer, either that the bargain was fraudulent or not complete, 
but merely a communication for the term to be further ſet- 
tled, then he may plead the ſtatute, and it ſhall be allowed; 
for in the firſt caſe, where he acknowledges the bargain to 
be complete and not fraudulent, he ought to waive the he- 
nelit of the ſtatute : for no honeſt man ſhould inſiſt on the 
want of folemnities, where he has made a fair bargain ;— 
and beſides, where heallows the bargain to be complete, and 
does not inſiſt on any fraud, there can be no danger of per- 
jury, becauſe he himſelf in his anſwer has owned the agree- 
ment, and taken away the neceſſity of proving it; but where 
he inſiſts, either that the bargain 1s not made, or fraudulently 
made, then he may inſiſt upon the. ſtatute, 

If an agreement be by parol, and not figned by the par- 
ties or ſome one lawfully authoriſed by them, if ſuch agree- 
ment be not confeſſed, as is ſaid, in the anſwer, it cannot be 
carried into execution ; but if it be carried into execution 
by one of the parties, and ſuch execution be accepted of 
by the other, he who accepts it muſt perform his part.— As 
if A ſells his eſtate to B by parol for 1000 J. if A accepts 
the 1000 J. or any conſiderable part of it, he muſt convey 
his eſtate to B; for otherwiſe it is a fraud to accept the money 
of B and not convey the eſtate. And it could never be the 
intention of the ſtatute (which was to hinder bargains from 
being ſworn upon them that they never made), that men 
ſhould take advantage of not completing bargains which 
they had made, and which were actually performed to 
them; for where there is a performance, the evidence of 
the bargain does not merely lie upon the words, but 
upon the fact performed, of which they have reaped the ad- 
vantage; and it is unconſcionable that the party who has 
received the advantage of the verbal contract, ſhould be 
admitted to ſay ſuch contract was never made; for the law 
muſt be conſtrued according to natural equity, and not to 
execute a fraud; and the perſon that receives money, and 
does not convey, is plainly guilty of a fraud, and therefore 
mult not be permitted to ſay that he did not ſign, where he 
has received all the benefit he could have had by ſuch fign- 
ing; for that were to conſtrue the ſtatute againſt frauds, ſo 
as to protect fraud and not ſuppreſs it. 

Note. A written agreement not under ſeal, may be diſ- 
charged by parol ; but a written agreement under ſeal, which 
15 a ſpecialty, cannot be diſcharged by parol. 
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A ſells houſes to B for 2coo/. and A draws up a note of the 
agreement in writing, which B ſigns, but A does not. A 
brings his bill againſt B, to compel him to a ſpecific execu- 
tion of this agreement, and it was decreed for A; for his draw- 
ing up a note of the agreement in his own hand, and pro- 
curing B to ſign it on his part, was the ſigning of B not 
only for himſelf, but as authoriſed by A to cloſe the agree- 
ment. And therefore if B had come into a court of equity 
apainſt A, the court would have decreed the agreement 
againſt A, | | 

But it is to be obſerved, that the plaintiff who exhibits 
His bill upon the ground of having performed the agree- 
ment on his part, ought to ſhew, that he has performed all 
that is to be done on his part, or that he is ready to do it; 
for where any part (which he ſhould have performed) is be- 


hah 445- come impoſſible to be performed at the time of exhibiting 
. his bill, there he cannot have any ſpecific execution, be- 


w. Waters, Cauſe he cannot ſpecifically perform his own part of the 
2 Freeman, agreement. 

35. But if a man has performed ſo much of his part of the 
Skin. 297. agreement as he is not in ſtatu quo, and is not in default 
for not performing the reſidue, then he fhall have a ſpecific 
Gilbert's execution from the other party: as if A has contracted for a 
e. portion with his wife, and has agreed to ſetile upon the 
312. 2 Ver, Wife and her iſſue, lands of ſuch value free from incum- 
448, brances, and he ſells part of his land to difincumber, and is 
going on to diſincumber and ſettle the feſt; there if thalyte 
dies without iſſue, before the ſettlement be actually made, 
yet he ſhall have the portion, becauſe he cannot be in the 
{ame condition, having fold part of his land, and there was 
no default in him, ſince he was going on to difincumber and 
{etile the reſt; therefore the accident of the death of his 

wife doth not alter his right to his wife's portion. 
2 Freenam, Where no action at law will he to recover or egen = 
217, equity will not execute the agreement zz /þecze, for equity will 
never make that, a good agreement, which is not fo by law; 
bot where damages are to be recovered at law for the breach 
of a Covenant, equity will compel a ſpecific execution of ſuch 
act, for the not doing of which the law gives damages; and 
that for this reaſon, as an adequate compenſation 1s to be 
made on the covenant, the guarntum of damages may be 
Send. Caf, in very uncertain ; and therefore, to prevent that uncertainty, 
Chen. 67, equity will enforce a ſpecific execution of the thing; for it 
is a certain clear rule of equity, that a ſpecific performance 
ſhall never be compelled, for the not doing of which the law 
would not give damages. 
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But it is to be obſerved, that where equity exedfites an Crounds 
agreement in /pecie, it muſt be ſuch an agreement as is and Rudi- 
fairly made, without any fraud or circumvention ; for the P©2's - 
rule is, that agreements and contracts mult be on good con- ea Fig 
fiderations, or mutual recompence; for a court of equity is 138. 
not bound to decree a ſpecific execution of agreements where Prec, Chan, 


they appear to be unreaſonable, or founded in fraud. 538, 


Equity will relieve not only againſt fraud and circum- Bunb. 111, 
veni10n in an agreement, but alſo againſt an hardſhip :—in 10 Mod. 
the firſt, it will ſer the agreement aſide; and in the ſecond, it 506. 
will not carry it into execution. 

If en any treaty the agreement is not reduced into writing, 
nor propoſed to be reduced into writing, nor executed in part, 

there the ſtatute of frauds is in the way; but if the apree- 
ment was propoſed to be recluced into writing, and prevented 
by fraud or practice of the other party, a court of equity will 
interpoſe and give relief; as where inſtructions are given and 
preparations made for the drawing of a marriage ſettlement, 
and before the completing of it, the woman is drawn by Prec in Ch, 
the aſſurances and promiſes of the man to perform it, and 526. 
after to marry him. 1 , 

So where a man treated to lend money on a mortgage, 2 
and the conveyance propoſed was an abſolute deed from the 1 win, 818. 
mortgagor, and a deed of defeazance from the mortgagee, 1 Veſ. 29). 
and after the mortgagee had got the conveyance he refuſed . 
to execute the defeazance, yet my Lord NVotting ham decreed Pree. Chan, 
it againſt him on the fraud after the ſtatute. 526, 

We may conclude this head with obſerving, that equity, 
in the conſideration of caſes which fall under the head of 
agreements, will determine what agreements ought to be 
performed zn /pecie, and diſtinguiſh them from thoſe which 
have no claim upon the equity of the court, | 

It will determine what acts ſhall be taken to be done in 
purſuance of, and ſhall go in ſatisfaction of the whole or 
part of an agreement, and in what caſes a covenant is a ſpe- 
cihc lien upon the real, and in what upon the perſonal. It 
will relieve in caſes of variance between the articles made 
previous to, marriape, and a ſettlement made ſubſequent, 
and will determine in what inftances money agreed to be 


laid out in land, ſhall be paid to the heir, and in what inſtances 


not; what agreements do come within the meaning of the 
ſtatute of frauds, and what within the exceptions of it. 
It will diſtinguiſh between reaſonable and unreaſonable \ 
2greements; and will relieve in the one caſe, and leave the 
party to his remedy at law, in the other, ; 
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CHAPTER THE FIFTH. 


V Portions. 


IE. head of portions, or any other proviſion for 
children, admits of a greater variety of determina- 


haps any other head, becauſe a greater latitude is exerciſed 
by the court in determinations of portions, and all the con- 
ſequences of them, than is to be applied to any other caſes, 
and there is no arguing from the caſe of portions to any 


other, 


It a man limits a term to raiſe younger children's por- 
tions, to be paid at the age of twenty-one years, or the day 
of marriage, and there are younger children horn, and they 
die before twenty-one, or day of marriage, the portions 
ſhall fink for the benefit of the perſons who are to take the 
remainders by the ſettlement, becauſe the intention of the 
ſettlement is, that the eldeſt ſons who are in the remainder 
by ſuch ſettlements, ſhould take ir in the moſt beneficial 
manner that may be; where ſuch proviſions are not neceſſary 
to be raited, when the child dies who is to be provided for, 
and this 1s following the intention of the ſettlement as near 
as poflible, that all the parts of the family may be provided 
for out of the eſtate in the beft manner. 

SO It is where a term is limited after the deceaſe of the 
father, to pay younger children's fortunes within one year 
after the commencement of the term, and intereſt to them in 


the mean time for their maintenance; there if one of the 


children dies within the year, her fortune ſhall fink for the 
benefit of the heir at law, ber »uſe this alſo is not to be raiſed 
by the intention of the ſettlement, till the time therein 
limited. 

In general it may be obſerved, that ſince the caſe of 
Pacwlett and Paaulett, (the rule laid down in which has 
been molily adhered to,) the difference has always been 
taken where portions are to be paid out of the perſonal eſ- 
tate, and where they are to be raiſed out of the real eſtate, 
and fo execute a charge upon the inheritance of the heir 
for in ſuch caſe, if the party for whom it is provided, dies 
before payment, it ſhall ſink into the inheritance, for the be- 
nefit of the heir, and his eltate ſhall not be loaded for the 
benelit of ſtrangers only, But 
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and perſonal eſtate, to be paid at twenty-one, without ſaying, 
or marriage, and the daughter marries and dies before 
twenty-one, leaving a child, yet the court held and decreed, 
that by reaſon of the marriage it was then due; marriage 
being the cauſe of portions: and the Lord Chancellor ſaid, 
the reaſons of all the caſes go that way; for they go upon 
this, that there being no marriage, that did not happen which 


was the cauſe of the portion, 


So alſoif in a marriage ſettlement there be a term to raiſe 
one hundred pounds a-piece for younger children, and there 
be no time limited for the payment, there it is due and pay- 
able to ſuch children as ſoon as ever they are born ; and 
therefore if they die before twenty-one, it ſhall go to their , ver. 72. 
executors or adminiſtrators, becauſe if it had been raiſed Eq. Abrid. 
immediately, the money would have gone to their executors 268. 
or adminiſtrators ; and where it ought to have been raiſed 
immediately, it is looked upon, in a court of equity, accord- 
ing to the rule of the civil law, to be raiſed, for qui habet 


remedium ad rem ipſam rem videtur habere. 


It was ſtrongly urged in this laſt caſe, that the portions 
ſhould extinguiſh for the benefit of the heir : and the caſe 
of Paaulett and Paxvlett, firſt decreed by the Lord Keeper 
North, and afterwards confirmed upon an appeal to the 
Lords, where the difference was taken between a legacy out 


of a perſonal eſtate, and a portion to be raiſed out of the rents ,,;, 
and profits of lands, was ſtrongly inſiſted upon as a caſe in 208. 


point, ſaving that in that caſe the portion was made payable 
at marriage, or twenty-one years, and in this caſe no time 
is appointed, but the ſame to be raiſed out of rents and 


profits, 


But the Lord Chancellor ſaid, he knew not what reaſons 
the Lords might go upon in the caſe of Paxwlert and Pawlert, 
but he was to make decrees according to his conſcience, and 
every caſe was to ſtand upon its own bottom ; that he 
thought the caſe before him very x lain and without diffi- 
culty ; it was clearly an intereſt veſted in the daughter, and 
ought therefore to go over to her executors, and the rather, 
becauſe there was no time appointed for the payment. 

So where one deviſed 1000/. to his daughter for her por- Ibid. 92. 
tion, charged upon a real eſtate and payable at twenty-one, 
and the daughter dies before twenty-one, the portion ſhall 
link into the land; otherwiſe if no time had been limited 
for the payment of the portion, for in that caſe it will go 
to the executors of the daughter, and there is no difference 
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But where a portion was deviſed to a daughter out of a real Prec, Chan, 
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whether the portion is ſecured by a ſettlement or a will, if 
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ſecured 
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ſecured out of a real eſtate, and the party dies before it is 
payable, In either caſe it ſinks into the land: and the 
court ſaid, that the judgment in Lord Pawlerr's cafe go- 
verned this, for it appeared that the intention of the teſtator 
was, that it ſhould be for a portion, and it is expreſsly called 
a portion in the will, and then it is no perſonal leg.cy, but 
money to be raiſed out of the rents and profits of ld: and 
the caſe of the Far] Rivers and the Karl of Derby differs 
from this: in that caſe, there was no time limited for the 
payment of the money, but here the payment is exprelsly 
to be at twenty-one years, or marriage. 

Note. This ſeems to be the lettled rule, that where no 
term is limited for the payment of portions charged upon 
lands, and the parties claiming the ſame are of tender years, 
though tne right to the portions veſt in ſuch infant parties, 
yet they are not to be raiſed by ſale or mortgage, but by the 
rents and profits cf the lands ſo charged. 

Where lands are ſettled and deviſed in order to raiſe 
money out of the rents and profits of ſuch lands, for the 
payment of portions at certain and fixed days, or for 
the payment of debts ; here, though there be no clauſe of 
impowering the truſtees to diſpoſe of the land for the pur- 
poles aforeſaid by ſale or mortgage, yet if the portions can- 
not be raiſed out of the rents and profits ſo as to be paid at 
the times appointed, nor the rents and profits anſwer the 
Payment of the debts within a reaſonable and convenient 
time; the truſtees may ſeil or mortgage the lands in order 
to fulfill the truſt; becauſe it is the deſign of the truſt, that 
the debts and portions ſhould he ſettled out of the lands, and 
if they cannot be ſatisfied by the perception of the annual 
profits, they mult be ſatisfied by the profits of the fee ſimple, 
ard this mult appear by an account taken of the debts and 
Portions to be ſatisfied out of the eſtate, and likewiſe of the 
annual profits of ſuch cſtate, : 

But 1tfuch payments are tobe made out of the ann val pro- 
fits or rents only, there ſuch payments muſt be made as they 
can without ſale or mortgage, becauſe the court cannot 
enlarge the diſpoſitions that perſons make of their eſtates 
further than the intent of ſuch conveyances ; ſo likewiſe if 
the payment had been made out of the rents only, the lands 
could not have been fold by the truſtees, becauſe the truſtees 
were con fined to the yearly income of the lands, 

fa father limits or deviſes portions to his daughters or 
younger children, payable at their reſpective ages of twenty- 
one years, or any other certain time, without making any other 
proviſion for their maintenance in the mean time, and dies; 

on _ | 
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in this caſe, they ſhall have intereſt for their portions from Eq. Abridg, 
his death till paid; becauſe the father, if he had lived, was 301. p. 2. 


obliged by the Jaw of God and nature to have provided for Prec. Chan, 
them; but if ſuch portions had been provided in ſuch man- 337* 
ner by a tranger, then they ſhould not have carried intereſt 
in che mean time for the children's maintenance, becauſe 
it was mere bounty in the ſtranger, and he was under no 
ſuch oblipation as the father was to provide for them, and 
therefore his proviſion ſhall be carried no farther than he 
has appointed it. 

If land is charged with portions, the heir cannot give 1 Ver, 338. 
perſonal ſecurity for them in diſcharge of the land; nor ſhall he 
be atiowed ro pay before the time limited by the ſettlement, 
viz. full age, or marriage. : 

It was laid down as a general rule, that if there be 
à term for years, or other eſtate limited to truſtces, ſor 
raiſing portions for daughters, payable at a ceriain 
time, which is become a veſted intereſt, they ſhall not : 
ſtay till the death of the father and mother, unleſs ſome in- 
tention appears to poſtpone it; and if there does, the court 
will always take notice of ſuch intention, and poſtpone it ac- Corbett v. 
cordingly ; and the court will lay hold of very ſmall grounds 1 
that ſpeak the intent of the parties to hinder the railing then * * 
portions in the life- time of the father and mother. 

If a reverſionary term or eſtate be limited to truſtees to 
raiſe portions at a certain time, though when that time comes 
the portions muſt be raiſed, unleſs in the direction of the 
truſt term the inteation of the parties appears to the con- | | 
trary ; yet it has been {aid that the court has gone rather 
too far in ſales of reverſions for raiſing portions for daugh- | 
ters, even agzinſt the intention of ſettlements ; Lord Chan- 
cellor Macclesfield, in the caſe of Sandys and Sandys, declares 
the ſelling or mortgaging reverſions to be a great hardſhip, 
being in effect to ruin a family for the railing of daughters' 
portions, and therefore he would not go one ſtep further than 
precedents forced him. T. Jones's 

So, agreeable to this doctrine, that where, upon a marriage Rep. 201. 
ſettlement, lands are limited to the uſe of huſband and wife _— 2 ; 
for their lives, remainder to their firſt and every other ſon n Ves e | 
in tail, and in default of iſſue male of the marriage to truſ- 
tees in truſt, to raiſe portions for daughters payable at 
twenty-one, or marriage, which ſhall firſt happen, and out 
of the profits to pay 100 J. per annum for maintenance, the 2 Wilfas4. 
firſt pay ment of the maintenance, to commence after the 
eſtate of the truſtees ſhall have come into poſſeſſion —huſ- 
band dies without iſſue male, leaving a daughter who is ow. 

ture 
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tured in the premiſes ; it was determined, that the portion 
ſhould not be raiſed in the mother's life-time, becauſe the 
maintenance, which is naturally to precede the portion, is 
not to be paid till the truſtees are in poſſeſſion. 

So alſo where a term was created for raiſing daughters“ 
portions, commencing after the death of the father and mo- 
ther, upon truſt, to raiſe the portions from and after the com- 

1 p. Win. mencement of the term; father dies, leaving a daughter, the 


448. and the portion was decreed to be veſted, but not raiſeable during” 


realons and the lite of the mother, 
authorities | 


there cited, 


CHAPTER THE SIXTH. 
Of Powers. 


OWERS in any ſettlement are a reſervation of ſo 
much dominion over the eſtate itſelf which is ſettled or 
conveyed. This power being a reſervation of ſo much do- 
Rom. 301. minion over the eſtate, if the party to whom the power is 
Rep. Temp. : 
Fidch, 237. reſerved ſhould convey the eſtate to any good purpoſes, as 
3 Keb. 551, for payment of debts, or for railing younger children's for- 
2 Freem, tunes, though the circumſtances required by the power are 
308. Chin, not complied with, yet a court of equity will ſupply 
Cal. ac. them, becauſe the party having dominion over the el- 
) Party ing 
tate, he may do, as far as his power goes, that which every 
owner may do with his eſtate; indeed he cannot go beyond 
the power to charge it further, becauſe beyond the power 
the eſtate is ſettled, and therefore ſo far out of his power; 
but as far as the compaſs and extent of his power reaches, ſo 
far a court of equity will ſupply the defect of all circum— 
ſtances; becauſe in a court of equity, the circumſtances are 
looked upon as guards for the better execution of that 
power, and to ſecure the party that has it from any circumven- 
tion or ſurpriſe, and a court of equity will ſee that the 
party is not circumvented or ſurpriſed in the execution of 
ſuch power. And therefore all circumſtances that guard it 
are in that court unneceſſary, where there are no other per- 
ſons concerned but thoſe that claim under the power, and 
thoſe that claim under the ſettlement; becauſe thoſe that 
claim under the ſettlement do likewiſe claim under the 
power, and therefore they have the full benefit of the ſettle- 


ment which they contracted for, though the power be executed 
apon them. T 


Gilh, For, 


T here- 
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Therefore if the power be to be executed for the payment 
of debts in the preſence of three credible witneſſes, and it 
is executed for the payment of debts in the preſence but 
of two, if there be no conveyance of the land itſelf, or no 
verſon appointed for the execution of the power, there a 
court of equity will ſupply it by their decree, and order 
ic to be executed by the perſons intereſted in the ſettlement, Montague 
becauſe they all claim under that power; but if the power , Bath, Sel, 
be to be executed by a will in writing, there it muſt have 2 mo 
the circumitances required by the ſtatute of frauds and per- * bs 0 . 
juries to a will in writing, that paſſes lands, becauſe other- Lev. 303. 
wile it is no will, and therefore cannot charge the lands as Sir T. Jon, 
a will, ſince ſuch wills are made void by the ſtatute, and 25: Chan, 
a court of equity cannot break in upon thoſe ſolemnities. . * 
Tenant for ninety-nine years, if he ſo long live, with a Will. 778. 
power of charging the premiſes with a ſum of money, joins 
in ſuffering a recovery, and declares new uſes, without re- 
ſerving a power of charging the premiſes with the money; 
this extinguiſhes his power of charging. 
So where one makes a ſettlement with a power, that he 
might by deed or writing under his hand and ſeal revoke 
the uſes thereof and limit new uſes by the ſame or any other 
deed ; he revoked the ſettlement, and limited new uſes by 
the ſame deed, without annexing any new power of revo- 
cation, and by another deed he revoked the laſt uſes, and 
again declared other uſes; and it was held, that he in the 
lirſt deed having annexed a power of revoking the uſes, but 
as he had not annexed any power of revocation to the new 
uſes, that his power was executed by the firſt deed and at 
an end, and that by conſequence the revocation afterwards 
was without authority and void, and conſequently the uſes 
declared upon the firſt revocation muſt ſtand ; and this 
caſe was affirmed in the Houſe of Peers, and agreed to be Hele v. 
entirely a new caſe, and was very elaborately argued on Bend, Prec, 


both des n 
Mete. This caſe is law. The firſt execution of the, 2 Ver. 
power was here over the whole eſtate. 530. 


So alſo where a man makes a feoffment without power of 1 Vent, 
revocation, when he has executed the power he cannot limit 198, 9. 
new uſes, but if it had been with power to revoke and limit 
new uſes, with power of revocation annexed to the new uſes, 
which he afcerwards revokes, he may again limit new uſes 
(ſo in infinitum, taking care to reſerve new powers of revo- Zouch ex 
cation).—But in a late caſe, where a man had power to Would; 
limit A and B to ſuch uſes, and he by deed limits A to wygggo, * 
ſuch uſes, and afterwards limits B to other uſes ; and it was and others, 

4 held 2Burr,z136, 
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held that the ſecond appointment was good, and was dif- 
ferent from the caſe of Hele and Bond, as in that caſe the 
firit deed executed the power over the whole eſtate, and fo 
nothing remained to be executed; but an execution of the 
power in A would not prevent at any other time an execu- 
tion of it in B; and it was held, that a perſon who had 
tuch power of revocation may revoke part at one time aud 
part ac another, but not the ſame part twice over, without 
referving a new power of revocation. And note, Theſe 
kinds of power have exactly the ſame conſtruction in courts 
of law as of equity, being part of the old dominion which 
the owner of the eſtate reſerves to himſelf out of his own 
property. 

Where there is a defective execution of a power, be it 
either for the payment of debts or proviſion for a wife or 


children unprovided for, equity will ſupply the defect. 


The difference is, between a non-execution and a defective 

execution of a power; the latter will always be aided in 

equity under the circumſtances mentioned, it being the 

duty of every man to pay his dehts, and a huſband or father 
2 P. Will, to provide for his wife or child; but equity will not help 
489. the non- execution of a power, ſince it is againſt the nature of 
a power, Which is left to the free will and election of the 
party, whether to execute or not, for which reaſon equity 
will not ſay he ſhall execute it, or do that for him which he 
does not think fit to do himſelf. 

Where a power is given to be executed by a deed or will 
or inſtrument in nature of a will; if the power is executed by 
will, it is always revocable to the teſtator's death, from the na- 
ture of the inſtrument, 

Note. A will to paſs lands by virtue of a power, mult be 
executed according to the ſtatute of frauds. ; 

There is a vaſt difference between executing a power by 
deed, and a power by will; every appointee under a power 
mult take according to the nature of the inflrument executing 
that power; if done by will it mult always have the con- 
ſtruction of a will, (viz.) it is always revocable, and may 
2 Veſ. 61. be executed fifty times without reſerving new powers of 
640, revocation, as the act is never complete till the teſtator's 

death; and if any of the perſons claiming under ſuch ap- 
pointment ſhould die in the lifetime of the teſtator, his in- 
tereſt would lapſe and not be tranſmiſſible to his repreſent- 
atives, as nothing veſted in the legatee himſelf; whereas in 
a deed it is Otherwiſe, and it veſts in ſuch perſon's repteſenta- 
tives, though he died in the life-time of the perſon — 

Lia 


2 Veſey, 61, 
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that power, becauſe the act by deed was complete, and 
could not be revoked without a power for that purpoſe, 

A gives 1000 J. to he laid out at intereſt and paid to his 2 Veſ. 6r. 

wife for life, and then to be diſpoſed unto and among ſuch 2 Vel. _ 
children begotten between them, and in ſuch proportion as AUK OM 
| his ſaid wife ſhould by deed or will appoint; and Sir 7. 
Clerk, Maſter of the Rolls, ſaid, that the wife was confined 
in her object, viz. the children, but left to her diſcretion to 
apportion it between the children; and every child muſt 
have ſome part, but as ſhe pleaſed. 

if there be tenant for life with remainder in tail, and 3 Ch. Rep. 
tenant for life has a power of making leaſes under certain _ e 
terms and reſtrictions; if the tenant for life makes leaſes for 3 pi 
valuable confideration, as for money ena fide paid, or for Cb. Caſ. 159. 
valuable rent reſerved, or as a proviſion for younger chil- Sel. Ch. 
dren; in ſuch caſe, if all the circumſtances of the power Cab 55 
are not purſued, a court of equity will relieve, as it does 
where any other defective conveyance is made; for ſince 
the tenant's defective execution of a power for life has a 
dominion in tauto over the remainder ; the not executing 
the conveyance according to the exact terms of the power, 
is no more than a de fective conveyance; and when a defec- 
tive conveyance is made upon a good and valuable con- 
ſideration, a court of equity always does relieve, FR 

But if ſuch perſon makes a voluntary leaſe, if it be not Ibid, 
purſuant to the power, a court of equity will not relieve, 
becauſe the conveyance being defective, and upon no valu- 
able conſideration, a court of equity cannot ſet it up againſt 
the perſon who has the legal eſtate in him; for he thar 
claims under the power, can have no better title in a court 
of equity than he has at law, ſince there is no valuable con- 
ſideration to ſet it up in a court of equity. 

But there are two caſes in which a court of equity will 
relieve the perſon, who comes in under a voluntary deed by 
ſuch power, | 
The firſt is, where any of the terms of the power become 2 Ch, Rep. 
impoſſible by accident to be executed ; for a court of 417, 
equity relieves againſt all manner of accidents, ſince it is 
unconſcionable for the remainder-man to take advantage 
of them ; therefore if a man makes a conveyance with a 
power of revocation, in the preſence of four privy counſel- 
lors, and he is ſent by the King to Famaica, where that 
circumſtance becomes impoſlible, there equity will allow him 
to revoke without it. 

Secondly, where the remainder-man gets the deed into 
bis poſſeſſion, and will not allow the tenant for life to have 
a ſight 
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a a fight of it, there the tenant for life may execute convey- 

ances; and though he does not purſue the terms of the 
power, yet a court of one will relieve, becauſe the re- 
mainder-man ſhall not take advantage of his own wrong, by 
with-holding from the tenant for life the ſight of his own 
power, 

If a feoffment in fee be made to the uſe of A for life, re- 
mainder to B in tail, with a power to A to make leaſes for 
twenty-one years, or three lives, referving rent: if A 
makes leaſes, theſe leaſes derive their eſſence out of the 
feoffment, and after they are made, do in point of time pre- 
cede all the other eſtates limited by the feoffment, and the 
rent thereon reſerved ſhall go with the reverſion or remain- 
der thereby limited as a rent properly ſo called, and not 
a ſum in groſs; and thoſe in remainder or reverſion may 
diſtrain and bring debt, as if they were ſeiſed in fee and 
had made ſuch leaſes; for ſince the ſame deed that limits 
the eſtate to A and Þ gives ſuch power as aforeſaid, if ſuch 
leafes were to determine on A's death, the power would be 
idle, for without it he might have made ſuch leaſes, but 
the power being to make leaſes, which may endure to a 
much longer term than the life of A, mult be from the ſame 
root as A's own eſtate, 

But theſe leaſes can only be made by virtue of ſuch power 
upon eſtates executed by tranſmutation of poſſeſſion, as 
feoffment, fine, recovery, leaſe and releaſe ; for if one bar- 
gains and ſells land to another by indenture inrolled for 
rhe life of the bargainee, with power for the bargainee to 
make leaſes for three lives or twenty-one years, this 1s 
of no effect to give him ſuch power, for here is no tranſ- 
mutation of poſſeſſion at law, but only an uſe raiſed by 
virtue of the conſideration, to which the ſtatute of uſes im- 
mediately after the inrulment carries poſſeſſion according to 
the uſe, but for no reſidue of the eſtate: that continues 
wholly in the bargainor as 1t was before, and there the per- 
ſons who are the leſſees being unknown, no conſideration 

can ariſe from them to the bargainor, and by conſequence 
no other uſe can be drawn out of him; and if the uſe does 
not ariſe at the time of the bargain and ſale, it never can 
ariſe after, becauſe when the deed is once perfect, its opera- 
tion as to creating any further intereſt is then at an end, 
and conſequently no leaſes can be made under ſuch power 

for want of a conſideration to raiſe an uſe to the leſſees. 
So if one covenants to ſtand ſeiſed to the uſe of himſelf 
for life, remainder to his wife or children, with power for 
the covenantor to make leaſes for divers good caules _ 
CONil- 
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conſiderations, for life or years, this power is ſo perfectly 
void, that he cannot by virtue thereof make leaſes to his 
own {ons and daughters, becauſe ſuch general confidera- 
tions raiſe no uſe : ſince ſuch leaſes are to ariſe and take ef- 
fect from the eſtate of the covenantor, there muſt be a 
conſideration to raiſe an uſe; and if there is no conſidera- 
tion to raiſe the uſe at the time of the covenant, it can ne- 
ver ariſe after, becauſe the further operation of the deed 
ceaſes ; but upon feoffment, fine, recovery, leaſe and re- 
leaſe, the eſtate is executed preſently, and a change in the 
poſſeſſion immediately made, there no conſideration 1s re- 
quired to raiſe the uſes, and then by virtue of the power 
which is created at the ſame time with the conveyance it- 
ſelf, the leaſe may be made at any time after, 


CHAPTER THE SEVENTH. 


Of Wills, Deviſes, Legacies, Executors, and Admini- 
ftrators, 


HE ſeveral branches which are intended to be the 
ſubject of this chapter being intimately connected, 
it will be convenient to conſider them together; and taken 
collectively they form by far the moſt extenſive, if not the 
moſt important head of relief which falls within the cogni- 
zance of the equitable juriſdiction of the court of Chan- 
cery. | 
Where there are bond creditors and creditors by ſimple 
contract, the bond creditors may, if they pleaſe, ſweep away 
all the perſonal aſſets; for a court of equity cannot narrow 
their ſecurity : but if the ſimple contract creditors exhibit 
their bill againſt the heir and executors, and alſo the bond 
creditors, for the purpoſe of having an aſſignment of their 
bonds, a court of equity will order the bonds to be aſſigned 
to a truſtee for the uſe of the ſimple cor tract creditors, Who 
may ſue the heir at law upon the bonds, in orderto recover 


the value of the money due on the bonds to ſatisfy the ſimple 
contract creditors, | 


47 


1 Prec. in 


As to legatees there is a diſtinction; for if the legacy be Chan. 2. 


upon meritorious conſideration, as in ſatisfaction of a debt, 
or as proviſion for younger children or grand-children, there 
Equity will marſhal the aſſets in the ſame manner for ſuch 
legatees, as for ſimple contract creditors : and it hath _ 
ald, 
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3 Ch. Rep, faid, that if ſuch marſhalling the aſſets would totally deſtroy 
89. 2 Eq. or eat up the eſtate of the heir, that equity in favour of the 
Ab. 43. p. heir will apportion the lands ſo as to give both the heir and 
WOE, P: 4+ Jegatee a ſhare, which muſt be in this proportion, (viz.) 
reeman, 
34. 62. 141, that the heir mult have as much as all the legatees taken 
181. together; for ſince he is not diſinherited by the will, the 
value of what deſcends to him muſt be looked upon as his 
proportion; for the leaving it to defcend, Was as much a de- 
ſigned proviſion for the eldeſt ſon as the expreſs deviſe was 
for the younger children, and therefore he mult abate pro- 
portionably out of his proviſion, in the ſame manner as each 
of the younger children are to abate out of their reſpective 
proviſions, there not being ſufficient aſſets to anſwer, 
But if the legatees were volunteers or coliateral relations, 
for whom the teſtator was not obliged by the law of God 
and natuie to provide, there is no marſhalling the aflets in 
favour of ſuch legatees ; for a court of equity never interpoſes 
but in favour of perſons who have a meritorious con- 
N 
dies indebted by bond, and by his will gives a legacy 
of 5000 and deviſes his lands in fee to J. 8. leaving a per- 
ſonal eſtate ſufficient only to pay the bond debt; ; it was de- 
termined, that the legatee ſhould not ftand in the place of 
the bd creditor to charge the land, in regard the land is 
Specifically deviled, ſecus of the land deſcended to the heir: 
and the Lord Chancellor ſaid, that though equity will marſhal 
allets in favour of a legatee, as well as of a imple contract 
creditor, yet every deviſee of land is as a /pecific legatee, 
and ſhall not be broken in o pon, or made to contribute to- 
wards a pecuniary legacy. — That it was a rule if one gives 
a ſpecific legacy of a horſe, or a diamond, and alſo a pecu- 
nary legacy of 500 /, to B, and there are not aſſets to pay both, 
{till the ſpecific legatee thall be preferred, and have his whole 
legacy; for were the executor to make him contribute to- 
werds the pecuniary legacy, this would be pro tanto, to make 
. ſuch ſpecific legatee buy his legacy againſt the manifeſt inten- 
allo 202, 4. tion Of the teſtator; and that ifa ſpecific perſonal legatee ſhall 
in the fine not contribute towards 8 pecuniary legacy, much leſs ſhall 
book. a ſpecific deviſee of lands. 

If a man deviſes land for payment of his debts and 
legacies, and the ſurplus to his heir, the perſonal eſtate 
ſhall be firit applied in aid of the heir, as well for the 

Ch. Caf2g7, Payment of the legacies as of debts; and though the reſidue 
2 Veit, 389. of the per ſonal eſtate is given to the executors. 

The rule of the court, as to marſhalling aſſets, and di- 
recting {imple contract creditors to tand in the place of 

ſpecialty 


i P. Will. 


8 C 


- Bax A õy Sr dh reg 


Df che Court of Chancery, 


ſpecialty creditors to receive ſatisfaction prozanto, is a very juſt 
and beneficial rule, and ought to be adhered to, and the court 
Jeans and endeavours to bring creditors within that rule, ang 
extends it that all the creditors may receive ſatisfaction; hut 
the court cannot extend this relief to creditors further than 
the nature of the contract will ſupport it, therefore it 
mult be a ſpecialty creditor of the perſon whote aſſets are in 
queſtion, ſuch as might have remedy againſt both real and 
perſonal, or eitherj of the debtor deceaſed ; it not being 
every ſpecialty creQitor, in whoſe place the {imple contract 
creditors can come to affect the real aſſets, viz. where the 
ſpecialty creditor himſelf cannot affect the aſſets, as where 


Where lands are appropriated for the payment of debts 
and legacies, Either by the party in his lifetime, or by witl, the 
rule is, that ſuch debts are to be paid pari paſ/u, bond creditors 
and ſimple contract creditors equally ; and if one of the truſ- 
ices, who is to fell the land, is a bond creditor, yet he has 
no preference to the reſt; and the reaſon is, becauſe the 
lands not being originally a ſecurity for the payment of 
thoſe debtę they became ſo by appointment of the owner; 
and the over having appointed them to the payment f all 
% debts, no one debt which is upon a jult and equitable 
conſideration can be preferred before the other, and this is 
as well where the couveyance is by act executed in the per- 
ſons lifetime, as by deviſe; for the deviſee was not liable 
ta the bond credirory though the heir was, but the eſtate by . 
the deviſe would be) totally exempt from creditors, if the 
truſt had not been annexed to it; and the truſtee in this 
cate having no lien upon the eſtate by his bond, muſt take 
under the truſt which brings in ſuch truſtee and bond cre- 
W ditor % pari paſſu with the reſt; and this is as well ſince 

| thgotatute of 3 and 4 V. and M. c. 14. as before; for 
Hough that ſtatute provides againſt the voluntary diſpoſition 
of lands, to the diſappointment of bond creditors who have 

a lien upon the heir, and ſubjects the deviſe to 2 pay- 
ment of the bond debts; yet there is an exception in the 
ſtatute as to the diſpoſition of lands for the payment of debts, 
and children's portions, which the teſtator by contract in his 
lifetime my OO to pay; and therefore ſimple contract 


creditors a 


1 


But if land be deviſed to executors to be fold, or a power 
deviſed to them to ſell, in that caſe, the money ariſing from 
the {ale is aſſets, and ſhall be diſtributed according to 7 

t ; 


courſe of adminiſtration, becauſe it being the intention o 
OL. 1. , E the 


49 


the heirs are not bound. , 1Vel. 31% 


e in equal degree with bond creditors, as they were 2 Chan. Caf, 
before the making of that ſtatute. 54. 


50 Of the Court of Chancery, 


the 'teſtator to make the lands perſonal aſſets, equity muſt 
follow the intention of the teſtator, and diſtribute them in 
a courſe of adminiſtration. 
It may be material to obſerve here, that before the ſtatute 
of fraudulent deviſes, 3 and 4. and M. c. 14. the deviſee 
of an eſtate was not obliged to pay ſpecialty debts of the 
teſtator, becauſe the deſcent was broke, and that alſo was 
the rule of equity before the ſtatute, unleſs there were ſome 
particular circumſtances in the caſe ; but this court had been 
often attempting before the ſtatute to make a deviſee liable 
to ſpecialty debts, but were not able to come at it, which 
2 Atk, 432, was the occaſion of the ſtatute, 
And with reſpect to the heir before the ſtatute, he would 
have had in this court the benefit of the perſonal eſtate in 
eaſe of the real; but if there was no perſonal], the heir could 
have had no relief, not ſo much as a contribution from the 
Ibid, deviſee. | 

By force of this ſtatute, the deviſee is made liable at law, and 
the action muſt be brought jointly againſt the heir and de. 
viſee. So alſo in this court ſince the ſtatute, where one 
ſeiſed of lands in fee, binds himſelf and his heirs in a bond, 
and deviſes his lands to J. S. in fee, and dies; it has been 
determined, that in a bill brought by the obligee in the 
bond, to ſubje the deviſee to the payment of debts, the 
deviſor's heir muſt be made a party.—In this caſe the court 
ſaid, It is the 4&t of parliament which made this aſſets in 
16 the deviſor's hands, and that requires the heir to be made 
i a defendant ; you mult follow the remedy therein preſcribed, 
iſ / and this bill in equity is as an aQion at law; otherwiſe if 
| | there were no heir, and perhaps it might be otherwiſe to 
| : \ win, if the bill had charged that the plaintiff had made inquir 

5 tec. and could find or diſcover no heir. 
9 Ihe rule in equity 1s, that to ſatisfy a ſpecialty dett, 
4 perſonal aſſets muſt be firſt applied, and if deficient the real 
aſſets deſcended, And where a bill was to have ſatisfaction i 
out of aſſets deſcended and deviſed, Lord Talbot directed, i 
a the perſonal eſtate was not ſuſſicient, an account was to be take 
Pit and Ray, Of aſſets deſcended, and if thoſe were deficient, then of aſlet 
Caf. Temp. deviſed ; which ſhews his opinion as to the order in which 

I.. Talbot. aſſets were to be marſhalled. 

If a man mortgages his eſtate and dies, the heir of the 
mortgager may demand the benefit of the perſonal eſtate aftet 
„ all debts and legacies paid in exoneration of this mortgage, 
| though there was an expreſs deviſe of the re/iduum to the 
executor; and the reaſon is, becauſe the perſonal eſtate is the 
fund for payment of all debts, and the mortgage mon?! 
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Df the Court of Chancery. 


is a debt, whether there be a covenant for the payment of 

it in the mortgage deed or not; but if there be an expreſs 

clauſe to exempt the perſona! eſtate from ſuch debt, or 

words tantamount, there the load lies upon the heir, be- Prec. Chan, 
cauſe it is the will of him who has the dominion over both 2 Salk. 449 · 
eſtates, that the real eſtates ſhould be charged in ſuch man- 7% 155 
ner. | 

If a man deviſes lands for the payment of his debts and 
legacies, and deviſes his perſonal eſtate to his executor, yet 
ſuch perſonal eſtate ſhall go in exoneration of the real eſtate, 
becauſe the remainder after the debts and legacies goes to 
the heir, and oe es eſtate is the natural fund for the 
payment of the debts and legacies: and in this caſe the deviſe aver. 302— 
to the executor ſeems to be no more than ſurpluſage, ſince the 329: 2 Eq. 
perſonal eſtate would have gone to him without ſuch de- gg 494» 
viſe, y 

There is a benefit one way to a ſpecific legacy, which is, 
that it ſhall not contribute; ſo there is a hazard the other 
way, for inſtance, if ſuch ſpecific legacy (being a leaſe) be 
evicted, or being goods (be loſt or burnt), in all theſe caſes 
ſuch ſpecific legatees ſhall have no contribution from the 
other legatees, and therefore ſhall pay no contribution to- 
wards them. 

Executor or adminiſtrator may prefer his own debt, and 
Pay or retain that to himſelf before creditors in equal degree 
with himſelf; but an executor or adminiſtrator may not pre- 
fer his own debt before that of another executor or admini- 


81 


1 P. Will. 
541. 


ſtrator being in equal degree; as where A and B, two bond 


creditors, took out adminiſtration jointly, A got into his hands 

the whole of the effects, and retained them for his own debt 

againſt B; and whether he could retain was the queſtion. 

Sir 7. Jehyll—The rule of the court in caſes of retention is, 

that unleſs the party can ſhew a legal right to retain, the 

court never gives it him; at law no doubt executors or ad- 

miniſtrators may retain againſt creditors of equal degree, 

and the reaſon is, if ſuch retention was not allowed, the ex- 

ecutor, in caſe of a deficiency of aſſets, would have no way 

- — ſatisfaction for his debt, as he cannot ſue him- 

elf. | 
But one executor or adminiſtrator cannot ſue the other at 

law, for they are conſidered as one perſon, and the receipt of oh 

one 1s the receipt of the other, and the receipt of one muſt by Sama. 

accrue for the benefit of both; and ſo decreed A to account 4 Burn, Ec, 

for a moiety to B. 4 Law, 
Where a man makes a will and appoints an executor, 

and gives him a legacy, and * not diſpoſe of the * 
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Df the Court of Chancery, 


of his eſtate, ſuch executor will be a truſtee as to the ſurplus 
for the next of kin, | 

This was the firſt caſe upon this head; but many dif. 
tinctions have been taken fince: making a man an executor 
is a gift in law of the perſonal eſtate, and therefore unleſs 
it appears that the executor has a legacy, or was intended 
to be an executor in truſt, the executor will be intitled to 
the perſonal eſtate undiſpoſed of at law and in equity; but 
where a neceſſary implication, or a violent preſumption ap- 
pears, that the teitator by naming the executor meant to give 
him only the office of executor, and not the beneficiary in. 
tereſt, he ſhall, although he has no legacy, be conſidered as 
a truſtee only for the next of kin. 

It was ſettled by Lord Hardwick in two caſes, that where 


an executor has a legacy ſo as to make him a truſtee for the 


next of kin, as to the ſurplus in equity, yet that the execu- 
tor ſhall be allowed, if he can, to give evidence by parol, 
that the teſtator intended to give him the reſidue, and ſuch 
evidence 1s now conſtantly admitted, becauſe the executor, 
by being made ſo, has the legal eſtate in the teſtator's per- 
{onal eltate, and the right of the next of kin is but a truſt in 
equity; and ſuch evidence is admiſſible in ſupport of his legal 
right and to rebut the equity of the next of kin. | 

A devifed the reſidue of his real and perſonal eſtates not 
betore deviled, to his two executors as tenants in common; 
one of the executors was indebted to the teſtator by bond; 
and although it was agreed, that making a debtor an ex- 
ecutor was a releaſe at Jaw of the debt, except againſt 
creditors, yet it was reſolved that the bond was not releaſed or 
extinguithed in equity, but that the debt was aſſets in equity 
to pay debts and legacies, and thaFthe executor muſt account 
with the other reſiduary legatee for a moiety, Brown and 
Selwyn, Forreſter 240. Pir L. Talbot, and afterwards upon an 
appeal affirmed in the Houſe of Lords. 

Where an executor or adminiſtrator before probate, or 
taking out adminiſtration, files a bill, and after proves or 
adminiſters, ſuch ſubſequent adminiſtration relates to the 
death of the inteſtate ; and ſo the probate, though ſubſequent 
to the filing of the bill, is good, and the taking out letters 
of adminiſtration may be charged either by amendment or 
{upplement._ | 

Note. Adminiſtration taken out in a foreign court, as at 
Paris, is not taken notice of by our courts. 

Wherever a demand is made out of aflets certainly due, 
but payable at a future period, the perſon entitled thereto 
may come into this court againit the executor,' to bave it 
ſecured for his benefit, and let apart in the mean time, that 
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he may not be obliged to purſue theſe aſſets through ſe- 
veral hands. — So a bill may be brought to ſecure a contin- 
cent intereſt deviſed over, otherwiſe it may be waſted in the 
mean time, and the coſts ſhall be paid out of the teſtator's 1 Ve, 283. 
aſſets, who has by his will occaſioned the diliiculty. 3 Will. 39+» 
{theadminiſtrator at this day is not a ſervant to the ordinary, 
but has as fixed an intereſt as an executor who is appointed 
by the party himſelf; and though the ordinary is by the 
ſtatute 21 H. 8. c. 5, reſtrained to grant adminiſtration to 
the next of blood; yet he is not fo reitrained as to make an 
adiminillraiion granted by him, though contrary tothe ſtatute, 
a mere nullity ; for if ſuch adminiſtration was void, then all 
diſpoſition of the goods of the inteſtate, pending the ſaid 
adminiſtration, and before the repeal of it, would be void al- 
ſo, and after it was repealed trover would lie for theſe goods, 
which cannot be: thus if an adminiſtration committed to 
acreditor be afterwards repealed at the ſuit of the next of kin, 
the creditor ſhall retain againſt the 1nghtful adminiſtrator, , p. win, 
and all adminiſtration of goods made by him thall ſtand. 25—41, 
- And it was ſaid in the laſt caſe, that in the vaca- 
tion time one may reſort to Chancery, and upon a ſug- 
geſtion, that the Spiritual Cotrt has proceeded to grant 
adminiſtration to a wrong perſon, may have a prohibition 
out of that court returnable into the King's Bench or Com- 0 
mon Pleas. 
f a legacy be left to a man of full age, the executors ſhall 
anſwer intereſt after the year from the teſtator's death, from 7 Ve: 30. 
the time the legacy is demanded by the legatee, becauſe it ae 
is a depoſit in the hands of the executors for the benefit of 11, 2 . 
the legatee, and that depoſit muſt be anſwered upon de- Akfid. 564. 
mand. But if it be a legacy to infants, there it ſhäll 369. 
be anſwered with intereſt from one year after the death of 
the teſtator, becauſe the executor is conſidered as a truſ- 
tee, who ought to act for the benefit of the infant, and 


who ought to put out his legacy under the decree of the 


COlrt, 


Charitable legacies that are pecuniary ſhall, on a deficiency 
of aſſets, come Into average, as well as other pecuniary le- 
gacies. | | 

Note. The rule of proving a will in Chancery is this, 
VIZ. If the ſubſcribing witneſſes to a will of land are all 
living, theygmuſt all be examined; if all three are dead, / 
the court will give credit to the hand writing, and therefore, 
Proof that they are all dead, and alſo proof of their hand- 
Writing, is ſufficient to eſtabliſh the will. ON 

E. 3 And 


Ver. 196. 


i Will, 423. 


54 


2 Veſ. 249. 


Of the Court of Chancery, 


And a court of equity requires all three to be examined, 
if living, and if any of them are beyond ſea, and not amen- 
able to the court, yet he or they muſt be examined by com- 
miſſion, and it muſt be proved that you could not examine 
him or them, or that they could not be examined ; and 
proving them abroad, without alſo proving an attempt to 
examine them, will not do.— This is the rule in equity. 
At law it is otherwiſe: for the common way is to call but 


one witneſs to prove the will, but that is where there is 


no objection by the heir, for he is entitled (if he pleaſes) 
to have them all examined ; but then it is incumbent 
upon im to produce them, for the deviſee need but pro- 
duce one, if that one will prove all the requiſites ; where all 
the witneſſes are dead, their death and hand-writing muſt 


be proved ; but whether all the circumſtances neceſſary to the 


Per Zir T. 


Sewell, 


Maſter of 


the Rolls, 


1772. 


execution and atteſtation are had or not, is evidence to be 
left to a jury. : 


With reſpect to perſonal eſtates, the rule in equity is, to 


produce the probate and not the will; ſo if a feme covert 
or an infant executes a power relating to a perſonal eſtate 
by will, the will being teſtamentary, the probate mult be 
produced, but ſuch probate is not evidence that the power is 


well executed; for to ſhew that, the original inſtrument 


2 Ch. Rep. | 
44. 


muſt be produced and ſhewn proved. 

In a will deviſing lands three witneſſes muſt ſubſcribe their 
names in the preſence of the teſtator, ſo a will in writing 
revoking a will of land, muſt be ſubſcribed by three wit- 
neſſes, but this need not be in the preſence of the teſtator. 


CHAPTER THE EIGHTH. 


Of the Furiſdiftion of the Court of Chancery, in Mat- 
ters not immediately referable to either of the foregoing 
Branches. | 


HE court of Chancery will compel a huſband to 

give alimony to his wife. So if the wife is fe- 
parated by the cruelty of the huſband, and afterwards 
6000 J. part of her portion, is prayed to be veſted in lands, 
to be ſettled, purſuant to articles, upon the huſband for 


life ; the court will decree that the ſame ſhall be ſettled 
Ver. 493. for the ſeparate uſe of the wife until cohabitation. 90 it 
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will an additional portion which accrues to the wife afcer 
ſeparation, | 

If a rent be reſerved upon a leaſe, it may be apportioned | 
in equity where it ſhall not by law: as if a common is re- 
covered our of part of the land demiſed, though the land 
itſelf is not evicted ; yet the rent ſhall be apportioned, if 
after the recovery the rent reſerved is too great. > 

So if a parſon, incumbent of a rectory, and the grantee of 
the next avoidance, join in a leaſe of tithes, the rent to be 
paid at Eafter and Martinmas, and the parſon dies before 
Martinmas, the leſſee having collected the greateſt part of 
the tithes, equity will apportion how much rent ſhall be 
paid to the executor of the parſon, and how much to the 
grantce. 

This court will relieve where unreaſonable engagements 
have been made, or engagements gs: Þ conſideration. 

It will reduce the general cuſtoms of a manor to a cer- 
tainty, and will relieve a copyholder againſt the ill uſage 
of the lord. | 

This court will alſo aſcertain the fines of copyholders, 
decree for a liberty of common, fiſhing, &c. and upon every 
interruption order an attachment, | 

This court will confirm an arbitrament made purſuant to 
an order of the court ; and may confirm it in part, and Caf. Chan, 
make it void in part. 86. 48. 

So it will enforce an award, made on ſubmiſſion of the | ,, Will 
parties, without an order of the court. And that, though 430. 
the award was defective: as where land was awarded 
to A, where it was intended to he to him and his heirs, | 
as appeared by the depoſitions of all the ſurviving ar- chan. Rep. 
bitrators. 85. 

So on the other hand, this court will relieve where the 
award appears to be unreaſonable, or where it appears the 
arbitrators miſtook the fact or the law. | 2 Ver. 705. 

And the court may examine the reaſons and grounds of 
the proceedings of the arbitrators, and what matters they 
conſidered: and Where the award is repugnant, or impoſſible 
to be performed, or made without the aſſent of the parties, 
though the ſolicitor aſſents, a court, of equity will in ſuch 
and in all caſes of corruption or 3 on the part 
- the arbitrators, or where they exceed their authority, re- 

jeve. 

„Mete. By the ſtatute 9 and 10 . 3. c. 15. in matters 
in which there is no remedy but by perſonal action or ſuit 
in equity, parties may agree that their ſubmiſſion to an 

"Me 4 award 


2Ver. 671, 


Caſ, Chan. 


2 Ver. 204« 


— 


Caſ. Chan, 
87. 279» 

2 Ver. 251. 
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award be made a rule of any of his Majeſty's courts of 
record, and infert ſuch agreement in their ſubmiſſion ; which 
agreement ſo 1oferted, ſhall, on affidavit read and filed in 
court, be made of record, and a rule of court ſhall be, that 
the parties be concluded by ſach award, and if they refuſe 
to obey it, proceis of contempt to a rule of court ſhall iſ- 
ſue, and not be ſtayed by any'other court of law or equity, 
unleſs it appear on oath, that the arbitrators miſbehaved 
themſelves, and ſuch award was procured by corruption 
or undue means: but an award by corruption or undue 
means ſhall be ſet aſide by any court of law or equity, 
ſo as complaint be made in the courtwhere the rule was made for 
iuch ſubmiſfion, before the laſt day of the next term after 
the award publiſhed, And therefore, by virtue of the above 
ſtatute, a ſubmiſſion to an award ſhall be made a rule of 
equity, as well as of the cgarts of law, 

The court of Chancery*will compel every perſon con- 
cerned 1n the eltate of the bankrupt, to make a diſcovery to 
the allipnees under the commiſſion ; and though he was ſer- 
vant to the bankrupt, and had given an account to him, 
and was examined before the commiſſioners; this was 
ruled upon a plea of ſuch matter, and the plea was over- 
ruled, | 

So this court will have proof of a debt if the commil- 
ſioners diſallow it, and will direct a diſtribution of a debt, 
recovered by the aſſignees, to the creditors of the bankrupt, 
if the afſignees are in fault; ſo where a fraudulent diſtribu— 
tion is made, as if made before the lands and effects were 
ſold, a court of equity will diſallo the ſame. 

So this court will aid a creditor of a bankrupt, being an 
aſſignee of ſtock, before the bankruptcy, and though 
ſuch aflipnment was only executed to him the day before 
the bankruptcy, for there may be a juſt reaſon why a bank- 
rupt thould prefer one creditor to another; but if the at- 
ſignment be of the whole of the bankrupt's eſtate, to prefer 
any creditor, there it will be void, and this court will not 
relieve if the party is not a bankrupt at law : for there 1s no 


there cited, ſuch thing as an equitable bankruptcy, but the bankruptcy 


Skin. 645, 
Cat, Chen, 
155. 


a real or perſonal eſtate to charitable uſes. But mote, 


muſt be a legal one. 

The court of Chancery will relieve by original bill upon 
a gift to charitable uſes, within the ſtatute of the 43 Kl. 
c. 4. and will oblige truſtees to charitable uſes to act or 
aſſign their truſt; and by a bill filed by and in the name of 
the Attorney General, will ſettle or direct the diſpoſition of 


If 
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If the giſt is not for a charity within the 43 EI. the 

bill ſhall not be in the name of the Attorney Ge- 

neral. | | 

If lands are given to charitable uſes, and afierwards by 

improvement they become of greater value, a court of equity 

will direct the improvement to be made to the ſame uſes ; 

ſo it will decree a gift to a charitable uſe though ic is void pee, Chan. 

at law; and in judging upon gifts to charitable uſes, 225. 

decrees the charity as near as it can to che intention of the Caſ. Ch. 135. 

teſtator. | | 2 Vent. 347. ; 
Where commoners agree to incloſe a common, a court 

of equity will compel the performance of ſuch agreement, 

and will ſend down a commiſſion for ſettling the title of all 

the commoners ;—but mote, This court will not retain a 

bill for this purpoſe, unleſs there has been a previous agree- 1 0han. Rep. 

ment between the commoners for an incloſure, or ſome 259 

benefit to be derived from the incloſure, be alledged. n 
So Where one commoner had brought an action on the 

caſe againſt another commoner, for oppreſſing the com- 

mon, and had recovered 101. damages, a bill was brought 

by the defendant at law to examine his witneſles, to prove 

lis right of com mon; and fer Cur. Such a bill is not to be 

acknowledged in this court: a commoner ought not to 

come here to prove his right of common until he has re- 

covered at law in affirmance of his right; but if the bill 

had been, that one commoner had recovered one ſhilling, 

or other ſmall ſum, for damages againſt plaintiff, for op- 

prefling the common, or for uſing the common where he 

ought not; and therefore, that the other commoners 

might accept of like damages for what was paſt; to prevent 

charges at law, that had been in the nature of a bill of , ver. ,cx, 

peace, and been a proper bill in this court. 309. 
If the lord incloſes by way of approvement within the 

ſtatute of Merton, the court will not eſtabliſh it before a 

trial at law, whether a ſufficiency of common remains, and 

neither will the court enforce the agreement to a {tint of 

common againſt thoſe who do not agree, though the greater aye, or, 

part of the commoners agree, 356. 575. 
A bill lies for the (ſeverance of copyhold and freehold 

lands intermixed, and alſo to aſcertain the cuſtoms of a Chan, Rep. 

manor. And in cafes where a man has a right by cuſtom, 114. 

or preſcription, for which his remedy at law is defec- 

tive, a court of equity will relieve, and will direct a ver. 22. 

trial of a cuſtom or preſcription, to avoid multiplicity of 266, 


ſuits. 
5 | Tithes 


2 Ver, 387. 


Saanen 


1 Ver. 60, 


2 P. Will, 
519. 


Eq. Abrid. 
258. 


Caſ. Chan. 
79+ 147- 
Jbid, 184, 
79+ 


attornment to the grant. 


| T GH this court cannot hold plea of land fo # 


— 
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Tithes are within the equitable juriſdiction of the court 
of Chancery, and this court will compel payment thereof. 

It has been held after demurrer, that the executor of a 
parſon may exhibit a bill for arrears, in the time of his tel. 
tator, without offering to take the ſingle value; and the 
reaſon 1s, becauſe he 1s not entitled to the penalty of the 
ſtatute 2 and 3 Ed. 6. c. 13. as the parfon is, but it is in- 
cumbent upon the parſon himſelf to make an offer to take 
the ſingle value. | | | 

This court will make a partition of land by commiſſion, 
and, though the eſtate be in truſt for A and B, in tail, and 
A be an infant, but the conveyance from the truſtees ſhall 
be poſtponed till the full age of A, that he may join in 
confirming the partition; and this is grounded upon the 
ſtatute, which makes one tenant in common accountable to 
the other, ſo that now ſince the ſtatute they are become 
truſtees for one another. 

A common recovery, by ceſtui que tru/?, ſhall have the 
ſame operation upon a trult in equity, as it ſhall have by 
law, where itis ſuffered, of an eſtate atlaw; and this court 
will aid defects in recoveries or fines, 

Rents ſhall be recovered in equity where there js no re- 
medy for them at law, as a rent ſeck ſhall be” decreed, 
though the grantee never had ſeizin. So if there be no 


9 


CHAPTER THE NINTH. 


5 


Of the equitable Turiſdiaion of the Court of Chancery with 
_ reſpett to foreign Courts : The Court of Equity in tht 
xchequer-chamber ; the Courts of Equity in Counties 
Palatine ; the . Courts; the Courts of thi 
two Univerſities ; and the Court of Admiralty. 


And firſt of its equitable Turiſdiftion with reſpett to foreigh 
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to bind the right thereof, but only the perſon, it 
often, where the party is in England, , holds plea as well 
touching land, as other matters done in Jrelard, or in the 
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plantations, or other dominions of Exgland, where the things 


59 


ſought, or to be performed, are only perſonal: for though Prac, Reg, 
ir cannot come at the poſſeſſion or profits of lands out of the 226. 


realm, by a ſheriff or other commiſſioner ; yet it will regu- 
late the party's conſcience in ſuch perſonal matters and acts 
as he may do; and will impriſon him if he does them not. 
So that if a fraudulent tranſaction ariſes within the juriſ- 
diction of this court, and between parties reſident in this 
kingdom (though ſuch tranſactions related to lands in. Jre- 
land), the Engliſh court of Chancery will relieve in ſuch 
caſe, Is it has done in many ſimilar caſes reported in the 
books: as where A exhibited his bill to be relieved againſt 
an annuity or rent charged upon lands in reland, and ſet- 
ting forth, that the ſaid grant was obtained upon a fraudu- 
lent practice in London; the defendant pleaded to the juriſ- 
diction, that the lands lying in /re/and, the matter in diſ- 
pute was properly examinable in the court of Chancery 
there; but the court over-ruled the plea, and ordered the 
defendant to pay colts for endeavouring to ouſt the court 
of its juriſdiction; and the court mentioned the caſe of 
Archer and Preflon, in which caſe, if in apy, the juriſdiction 
was local, the matter there being not only for land that 
lay in Jre/and, but of a title under an act of ſettlement 
there, yet the defendant coming into £2g/and, a bill was 
exhibited againſt him here, and a ze exeat regno granted, 
and he put to anſwer a contract made of thoſe lands; and 
when he departed into Jreland without anſwering, he was 
ſent for over by a ſpecial order from the King, and made 
to anſwer the contempt, and to abide the juſtice of this 
court; for 'the King will maintain the authority of his 


- Courts, when they act according to law and reaſon. 


So where a truſtee of lands which lay in Ireland lived 
here, a court of equity decreed the truſt ; and it was ſaid 
by the plaintiff's counſel in the argument of that caſe (and 
not denied), that a truſt was purely perſonal, and that a 
court of equity. here might as well hold plea of a truſt that 
concerned lands in Trelaud, as the courts of law may of 
other perſonal contrads, though the ſame might concern 


lands in Ireland; as if a man being here, in England, enters 


into a bond for granting a rent-charge out of lands in Fe- 

land, there is no queſtion but it may be ſued in any of the 

courts here; ſo a covenant entered into in Ireland, or a 

contract made there, may be ſued hre, and ſo ? conwer/o : 

#ormerly, indeed, it was held (upon the principle that Jre- 

land was a conquered country, and that though it had 9 
| | 0 


1 Ver. 77. 


bo Of the Court of Chancery, 


of its own, yet they were by the King's grant, but not 

excluſive of the courts here) that a decree of the Engliſh 

court of Chancery might as well bind lands in Jreland, as 

by every day's practice it did lands that lay in foreign 

plantations ; and a {cre facias has been brought in the court 

cf Chancery here, to repeal a patent of lands in Ireland; 

and it has been reſolved, that lands in IJrelaud thall be aſſets 

Wer 13 to ſatisfy a bond debt here, but otherwiſe lands in Scotland ; 

oy E but certainly at this day f{uch doctrine would be diſcoun— 
: Rep, '  tenanced. 

A decree of this court will not bind lands in Scotland ; 
and now we may add Ireland (whatever might have been 
the practice of former times); bur 1t 1s faid, that a bill may 
be brought in Chancery to forecloſe a mortgage on lands 
oat of the juriſdiction. of the court, if the mortgagor reſide 

x Sz]x, 401. within it; for equity agit in perſonam, et non in rem. c 

As where A, owner of the iſland of Sarl, mortgaged the 
iſland to B, the plaintiff's inteſtate, for 500 years, in con- 
ſideration of 500/, The bill was, that the defendant might 
redeem, or be forecloſed; the defendant pleaded to the 
Juriſdiction of the court, that this iſland Was part of the 
duchy of Normandy, and had laws of their own, and were 
under the direction of the courts at Gern/ey, and not within 
the juriſdiction of the court of Chancery, (and for this, 
4 Inſt. 484. 2 Auderſ. Rep. 115. Rell, 202. were cited;) 
but the Lord Keeper over-ruled the plea, becauſe the mort- 
gage was of the whole iſland, and for that the court of 
Chancery had alſo a juriſdiction, the defendant being 
ſerved with the proceſs here, and equitas agit in perſonam, 

x Ver. 444+ which is another anſwer to the objection. 


CHAPTER THE TENTH. 


2 


07 the Juriſcdiction of the Court of Chancery, with re- 
[pet to the Court of Equity in the Exchequer Chamber. 


IE court of equity in the Exchequer Chamber, 
though a particular, is not an inferior juriſdiction. 

But where A brings a bill in this court to forecloſe B, and 

B pleaded that he had already exhibited a bill againſt A in the 

Exchequer to redeem, to which A had anſwered, and the 

ſubject-matter of that ſuit being the ſame with A's bill in 

this 


2 cds. . 


— 


brought in, the court of Chancery. 1336 


ſeiſed the bankrupt's eſtate, by virtue of three extents, —one 
P y 


court of revenue, for the court of Chancery will not ex- 
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this court; B pleaded the precedency-and priority of che 

former ſuit in the Exchequer, in bar to A's bill here; but 

the court upon argument over-ruled the plea with coſts, and 

ſaid, this court muſt deny juſtice to none, and a plaintiff has 

a right to commence his {uit in what court he pleaſes, and 

the Chancery was the higheſt court of equity, and though 

the Exchequer was an ancient court of equity, yet the fame 

was but a private court, | 1 Ver. 220. 
A perſon may bring a new bill in the court of Chan- 

cery, though his bill in the Exchequer may have been diſ- 1 Ch. Caf. 

miſſed ; and after a decree in the Exchequer, which was 155: 233» 

confirmed in the Houſe of Lords, a new bill has been C, in Ea. 


A bill may be brought in this court, as well as in the 
Exchequer, for the non-payment of tithes, 

But where aſſignees, under a commiſſion of bankruptcy, 
brought a bill for an account againſt ſome perſons who had 


being for the King, and the other two being extents in 
aid, —the bill was diſmiſſed, the matter being properly cog - 
nizable in the court of Exchequer, which is the King's 


amine the quantum of the King's debt, nor how far extents 
ſued out are neceſſary, |, 2 Ver, 426. 

But where a bill was brought to be relieved againſt an 
extent, taken out by the contrivance of a farmer of the ex- 
ciſe, who having a debt owing to him by a man that had 
failed, procured the King to take that debt in Aid, and by 
that means to defeat all other creditors ; the court declared, 
that where a farmer of the exciſe (as the principal caſe was), 
or other accountant to the King, had ſufficient eſtate of his 
own to anſwer the King's debt, and ſhould «uſe this trick 
to defeat other creditors, by getting the debt owing to him 
to be taken in aid of the debt to the King, ſuch perſon 
ſhould refund, with coſts; and the ſame was decreed ac- 
cordingly. | | 

do this court will relieve when it appears to be a fraudu- 
lent contrivance, by an extent in aid, to gain a preference 


0 a debt of an inferior nature. » Yo"; a0 


caſes of Dickinſon and Molyneux. P:ec, Ch, 47. and Brown and Biaiſhaw and 
others, Ibid, 153. wh-re a contrary duGtiing is held, f 


» 


1 Ver. 469, 
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CHAPTER THE ELEVENTH. 


Of the Juriſdiction of the Court of Chancery with reſpect 
to the Courts of Equity in Counties Palatine ; the — 
of the two Univerſities; and the Court of Admiralty. 


HE principal of the inferior juriſdictions in England 

are thoſe of the counties palatine of Chefter, Lancaſter, 

and Durham, the courts of the great ſeſſion in Wales, the 
courts of the two Univerſities of Oxford and Cambridge, the 


courts of the city of London, and the Cinque Ports. Theſe 
are neceſſarily bounded by the locality, either of the ſubject 


of the ſuit, or of the reſidence of the parties litigant. Where, 
therefore, thoſe circumſtances occur which give them juriſ- 
diction, they have excluſive juriſdiction in matters of equity 

As well as matters of law; and they have their own peculiar 

0 courts of appeal, the court of Chancery aſſuming no juriſ- 
dition of that nature, though it will in ſome caſes remove 

a ſuit before the deciſion into the Chancery by writ of cer- 

tiorari. When therefore it appears on the face of a bill, that 

Pleadings b another court of equity has the proper juriſdiction, either 

En "liſh vil}, immediately, or by way of appeal, the defendant may de- 

135. mur to the juriſdiction of the court of Chancery. 

A bill for lands lying in the county palatine of Cher, 
was diſmiſſed, becauſe the matter was cognizable only 

Cary's Rep, within the county palatine, and might be determined by 

79. the Chamberlain there. 5 

So a bill being brought i this court for certain debts in 

Toth. 129. the county palatine of Che/er, where the defendant dwelt, 

Ib. 85. 155, was on that account diſmiſſed. 

But if a man hath cauſe to complain in equity of a mat- 
ter ariſing within a limited juriſdiction, if the defendant 
lives out of the limits of that juriſdiction, he may be pro- 

12 Co, 113, ceeded againſt by bill in the court of Chancery, 

5 A man cannot ſue in the Chancery of Cheſter, fog a thing 
which in intereſt concerns the Chancellor there, becauſe he 
cannot be his own judge ; therefore he may in that caſe ſue 
in the court of Chancery, otherwiſe there would be a failure 

Idid. 113. of juſtice. * N 


The charters of the two Univerſities, impowering them 


to inquire and proceed in all pleas and quarrels in Jaw and 
1 equity 
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equity, are properly to be extended to matters at common 
law only, or to proceedings in equity which may ariſe 1a 
ſuch caſes only, and not to mere maiters of equity, which are 
originally ſuch as to execute agreements in /pecie; and con- 
uzance of pleas is never to be allowed, unleſs the inferior 
juriſdiction can give remedy ; the Univerſity Courts can 
only excommunicate and impriſon, but cannot proceed 
to a ſequeſtration of lands; therefore where the plaintiff ſets 
forth in his bill, a contract under ſeal with tht defendant, 


for making a leaſe of certain lands in Middle/ex, and prays ro 


an execution of the agreement, to which the defendant 

pleaded, that he was head of a college in Oxford, and pleads 

his privilege of being ſued there, the court over-ruled the 

plea, for the Univerſity Court could not give complete 

relief. 2 Vent. 362. 
Note. A claim of privilege cannot be put in by writing, 

but mult be by way of plea, but it need not be upon , ch, Caf, 

oath. IF» 
And if a ſuit is inſtituted againſt different perſons, ſome 

of whom have privilege and ſome not, or if one defend- Cary's Rep, 

ant is not amenable to the particular juriſdiction, a claim $5 6. 

of privilege will not hold. Hutton, 59+ 
So where there is a particular juriſdiction, and thecpar- 

ties to litigate any queſtion are both reſident within the 

juriſdiction of the court of Chancery, the court of Chancery 

will hold juriſqiction of the cauſe. 1 Veſ. 204, 


A court of equity will retain bills for the wages of 
ſeamen, and though they are recoverable in the court of 
Admira!'y, and are properly chargeable upon the bottom 
of the ſhip; and Sir John Trevor, Maſter of the Rolls, uſed gy, Eq. 
to ſay, that equity had a concurrent juriſdiction. | Rep. 2av, 

So where a caſe was wirxhin the mercantile law, yet it 
being admitted by the anſwer, that the charge was for 
tackling for the ſhip, it was ſaid by the court, that a court 
of equity muſt grant the redreſs a court of Admiralty would, 
viz. upon the bottom of the ſhip, and that it would be very 
hard to ſend the plaintiff back again, to obtain relief, and 
that all the part owners ought to make ſatisfaction, having 
received the profits of the voyage which the ſhip was enabled 
to perform, by the plaintiff's furniſhing the tackle, Ibid, 227. 

Where this court has an equal concurrent juriſdiction 
with another, if the ſuit be firſt commenced here, this court 
will grant an injunction to the parties, as to any ſuit in 
the other court touching the ſame matter, becauſe' this court 
Sas gained the priority of juriſd;Qion, by being firſt poſ- 
icfled of the cauſe. 

As 


& 


64 


Prac, Rep, 
228. 


Ibid, 228. 


Ibid. 


Gilb. Eq. 
Rep. 1. 


— LEED 
——— — —— — 


_ Df the Court of Chancery. 


As where one brings a bill here, alledging ſome good 
diſcharge of tithes, this court will not ſuffer the party to 
proceed on a croſs bill in the Exchequer touching the ſame 
matter. 

So an injunction was granted to ſtay the proceedings in 
the Chancery at Durham, in caſe the ſuit there interfered 
with the ſuit here.“ , 5 

And ſaid, the juriſdiction of this court ought not-to be 
impeached or denied in any matters in which the King is 
concerned. | 


| 


CHAPTER THE FWEEFTTH, 


Of the Juriſdiclion of the Court of. Chancery with reſpef 
to the Eccleſiaſtical Courts, 

HERE a wife ſued her huſband in this court for 

alimony, it was objected, that this court had no 

juriſdiction in the caſe of alimony ; but it was anſwered (to 

which the Lord Keeper agreed), that this was as proper, if not 

a properer place, than the Spiritual Court; for the Spiritual 


Court has only a conſequential juriſdiction, for alimony is al- 
ways ſubſequent to a ſeparation, unleſs pro miſſis et expenſis 


and a preſent ſubſiſtence ; but this court has an original ju- 
riſdiction, or at leaſt a concurrent juriſdiction, with the 
Spiritual Court, as in the cale of legacies, probates, &c. 
So where a wife brought her bill, by her prochein amp, 
againſt the defendant, her huſband, for a ſpecial execution 
of articles, whereby the defendant was to allow her 52 J. per 
annum, for ſeparate maintenance; and for the defendant 
it was inſiſted, that the plaintiff was not entitled to the aſ- 
filtance of this court for carrying theſe articles into execu- 
tion ; for that to decree that, was to decree a ſeparation, 
which was the buſineſs of the Spiritual Court; but it was 


argued on the other fide (to which the Lord Chancellor 


agreed), that theſe articles ought to be carried into execu- 
tion; that they were intended to ſupply the ſentence of the 
Spiritual Court ; and the Lord Chancellor faid, that to de- 
cree an execution of theſe articles, was not to invade the 
Juriſdiction of the Spiritual Court, and that if theſe articles 
could not be executed here, they could be of no force any 


where; that there was no proceeding upon them at com- 


mon law, becauſe the wife could not ſue her huſband, and 
| it 
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aud, notwithſtanding the juriſdiction of the eccleſiaſtical H 


Fon! ee of this Richard Almſworthy, and that the 
Vol, . : F 


| \ | 
Of the Court of Chancety. 
it was not pretended that a Spiritual Court had any power 


of the plaintiff. Rep. 152, 

If A and B are made executors, and both prove the will, 35% 
but A only acts as executor, and dies, leaving his wife ex- _ 
ecutrix, and a legatee ſues B in the Spiritual Court, he being 
liable there by joining in the probate of the will, per Lord 
Keeper: The judgments of the eccleſiaſtical courts are as well 
ſubject to the equity of this court, as judgments at law x 
and he inclined to give relief in this caſe, the party being 
without remedy by appeal, for the delegates are to judge x Ch, Caf, 
according to the eccleſiaſtical law, 2c0. 

So if an infant legatee ſueth in the eccleſiaſtical court, and 
afterwards in Chancery; the ſuit depending in the eecleſi - 
aſtical oa cannot be pleaded in bar, for there 1s no 
{uch ſecurity for the infant's advantage, eſpecially as to in- 2 Ch, Caf, 
tereſt, and bringing in an account, in that court as in this. $5. 

bill was brought to have diſtribution of an inteſtate's 
eſtate, according to the ſtatute of 22 Car. 2.; to which the 
defendant pleaded, that the ordinary is made judge, and ap- 
pointed to take ſecurity, and that the plaintiff ought not to 
ſue here: but the plea was over-ruled. | 

So where a widow in the Spiritual Court ſet up a procu- 
rator for her children, being infants, and gets her account 
paſſed, and ſuch children's proportions aſcertained there, and 
diitribution decreed ; and on giving new ſecurity, got the 
old ſecurity diſcharged ; but the court, without regard to 0 
the proceedings in the Spiritual Court, decreed an account 
of the whole eſtate. 

Where there is a fraud in obtaining a will, relating to a 
perſonal eſtate, ſuch fraud is not examinable in this court, 
after the will is proved in the Spiritual Court, and fo long, ver. g 
as that probate remains in force, | 76, 7, 

But in the caſe of Marriot v. Marriot, determined in the riot 2. 


2 Ver. 47. 


— 


. Exchequer, Michaelmas 12 Geo. 2. 1725, it was held, after Marriot, 


a long argument, that the court had power to & amine ſuch 3 
Vid. 
court; and an order was made accordingly. ls, f 45 
Afterwards in the caſe of 4/m/avorthy v. Shapland, in Lincoln's 1 p. Will. 
Ian Hall, 31 March 1772, before I ord Apſley, Chancellor, where 286. 
the bill was, to be relieved againſt a ſuppoſed will, charged 
to have been obtained by forgery and divers fraudulent im- 
politions upon one Richard Almjaworthy, the ſuppoſed teſtator, 
praying that the will might be ſet aſide, and that the de- 
fendant, the executor, might be decreed to account for the 


ſa me 


65 


to decree a performance of them, and ſo decreed in favour Gilb. Fg. 


2Vent, 362, 


== 
hy 


66 Pt the Court of Chancery, 


ſame might be diſtributed and paid over to the plaintiffs, 
who were the next of kin, and heirs at law, of this Richard 
Almfwarthy. 

Jo this bill, the defendant pleaded the will of Richard 
Almſaworthy, and the bequeſt of his perſonal eſtate to the 
defendant Shapland, and that he had proved the will ; —on 
the part of the plaintiff, the caſe of Marriot and Marriot, 
determined by Lord Chief Baron Gilbert, and that of 

1 Veſ. 119. Barne/ly and Poabel, decreed by Lord Hardwicke, were 
284. chiefly relied upon ; but Lord Ap/ley was pleaſed to allow 
| the plea : and he ſaid that Lord Chief Baron Gilbert was 

a florid ſpeaker, and could give gloſſes to any thing; and 

he mentioned the caſe of Kenrick and Branſby, which was 


In the caſe ſubſequent to that of Marriot and Marriot. 

of Kenrick | 

and Branſby there was but a ſmall perſonal eſtate; and the great queſtions in the 
cauſe were upon ſeveral demiſes of the real ef ate; and by the decree in the cauſe 
the will was ſet aſide for fraud: but the Lords were afterwards pleaſed to reverſe 
the decree, and diſmiſs the bill upon which the decree was founded; and that 
was zIth March 1927. 


The court of Chancery being a ſuperior court of general 
jurifdictien, nothinp ſhall be intended to be out of its juriſ- 
dition, which is not ſhewn to be ſo. It is therefore re- 
quiſite, in a plea to the juriſdiction of the court, to alledge 
that the court has not juriſdiftion of the ſubject, and to ſhaw 
by what means it is deprived of juriſdiftion : it is likewile 
neceilary to ſhew what court has juriſdiftion. If the plea 
does not ſet forth theſe particulars, it is bad in point of 
form. In point of ſubſtance it is neceſſary, to entitle the 
particular juriſdiction to excluſive cognizance of the ſuit, 

Pleadings by that it ſhall be able to give complete remedy : for this 
Even Bill, court hath a ſovereign power above all other courts of equity; 
Pratt, Reg, ſo that if there be a failure of juriſdiction, or juſtice in their 
226, judgment, the party may be redrefled here. 


CHAPTER THE THIRTEENTH. 
IV hat Sums this Court will not hold cognizance of. 


HIS court will not take cognizance of a ſum o_ 

ally below the dignity of it, though by the neglecd, 
of 47-4 or diſpleading of the plaintiff, it amounts to a larger. 
Anon, If a bill be brought for a leſs ſum than 10 J. the defendant 
may either demur to, or move to diſmiſs it. * 
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Df the Court of Chancery. 67 


go if a bill be touching titles of land, not more than ſix acres, Moſ. 356. 
and not of the yearly value of forty ſhillings, upon ſhewing 
this to the court by affidavit, the cauſe will ordinarily be 
diſmiſſed. Toth. 30. 

hut it is ſaid, that if the bill be for rent ſervice, though _ ' 1 

ever ſo ſmall, the court will hold plea of it, becauſe the land 1 _—_ 
(which is of greater value) may eſcheat. Ui 

So where a ſuit was for the benefit of the poor, it was re- Cary's Rep, 
turned here, though under forty ſhillings per annum. 147» 


. OF THE 
Officers of the Court of Chancery. 


And firſt of the Lord Chancellor. 


ay 


HE Lord Chancellor Cà cancellando, from his power 4 Inft. 84. 
| to cancel letters patent, being the higheſt point of his 88. Lamb. 
juriſdiction), or Lord Keeper, is the chief judge of the court _ a” 
of Chancery. | Office L. C. 

This is an office of the greateſt weight and power, and 45. Crompt. 
requires not only the moſt uncorrupted probity, but con- Jur. 41. 
ſummate abilities, penetration, and diſcernment; and it Rol. Parl, 
may ſo far be traced up into ages paſt, as to diſcover, that it N 4+ 
has ſtill been an office of the firſt rank; and the Romans l 
called him that had ſuch an office under their Emperors by 
the name of Quæſtor Sacri Palatii, and he was to be pro- 

foundly ſkilled in the divine and human laws, that ſo he 
might be able to explain them for the people. 

With regard to the antiquity of this great officer, it is ob - 41:9, $4, 
ſervable, that both the Britiſb and Saxon Kings had their Dog. 33. 
Chancellors ; and Dugdale mentions the names of ſuch Jon 2b 
Chancellors as he could meet with from good authorities, rum, 127. 
throughout the reigns of the ſucceſſive Kings of the Saxon *. 3 
race, until the Norman conqueſt: of theſe Unwwona is the Do pas 
firit, who is ſtyled Cancellarius to Offa King of the Mercians, n. 10. and 9. 
ho began his reign in the year 758. 23+ n. 20. 

4 F 2 The anno 758, 
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68 Of the Court of Chancery, 

, The election or creation of Chancellors, and Keepers, was 
anciently of more than one fort, and alſo of men of divers 
degrees and qualities. | | 

I ſhall not enter into a long diſcourſe of thoſe diſtinctions 
that have been taken notice of by ſome authors, with reſpect 
to the office and authority of the Lord Chancellor and 
Keeper: for all queſtions are now taken away by the ſtatute 
5 Eliz. and at this day there being but one * great ſeal, 
there cannot be: both a Chancellor and a Lord Keeper 
of the great ſeal at one time, becauſe both are but one office, 

4 Inſt. 88. as is declared by the ſaid act: and the taking away the ſeal 
1 Sid. 33% determines the office. 

'The conſtitution of Chancellor hath been of two ſorts, 
viz. by letters patent, which hath been but rarely uſed ; and 
by delivery of the great ſeal, which delivery is to be entered 
upon record; wherein it is to be obſerved, that the Keeper 
of the great ſeal had the ſeal delivered in divers manners. 
It was delivered to the Chancellor by the King, and im- 
mediately he took an oath, for the faithful exerciſing the 
office of Chancellor, and then he ſealed writs therewith 
alone; and it was delivered to the Keeper without oath, 

and therefore he did not commonly ſeal therewith, but in 
4 Inſt. 37. preſence of ſome of the Maſters in Chancery. 

And for the moſt part our Chancellors have been choſen 
by the King durante bene, placito, and put in poſſeſſion of 
their office by the delivery of the ſeal ; though it is ſaid, 
that in the time of King Hen. 2. the manner of ordaining 
Chancellor, was by hanging the great ſeal of England about 


Camb, 13x, the neck of the Chancellor elect. 


The Chancellor hath two powers, one ordinary, the other 
extraordinary. In his ordinary power, he holds plea of mat- 
ters according to the courſe of the common law; and in the 

2 Inſt. fy extraordinary power, hejudgeth according to equity, modera- 
4. 4 Lv. ting the rigour of the common law, and governing his judg- 
242 vie, ment by the law of nature and conſcience; ordering all things 
Lamb. Ar. juxta 4 ã,œum et bonum and having the King's power in theſe 
baz, 3. Dug. matters, he hath been called the keeper of the King's 
36, conſcience, ; | 

With regard to the commencement of his equitable au- 
| thority, it ſeems to be untraceable, and to have preſcription 

for its parent. | n 


i Y 
* King Henry g. had two great ſeals, one of gold, which he delivered to 
the Biſhop of Durham, and made him Lord Chancellor; another of ſilser, 
which he delivered to the Biſh p of London to keep. And note, that hif- 
torians often confound Chancelturs and Keepers together, | 


He 
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foundation. 


He who bears this high office is ſtyled Lord High Chancellor 
of Great Britain, which is the higheſt honour of the long 
robe; and he is not made by letters patent, but per traditionem 
magnt frgilli fibi per Dominum Regem. | 

When the Chancellor hath received the ſeal from the 
King, there is an entry made upon the cloſe roll in the court 
of Chancery, what day, and in whoſe preſence, the great ſeal 
was delivered; which is all that is requiſite. 


4 Inſt, 87. 


Camb. Hiſt. 


A Chancellor may be made ſo at will, by patent, but it is Chan. 130. 


ſaid, not for life; for being an ancient office, it ought to 

be granted as has been accuſtomed: — but Sir Edward Hyde, 4 Inf, 87. 
aſterwards Earl of Clarendon, had a patent to be Lord Chan- 
cellor for life, though he was diſmiſſed from that office, and 
the patent declared void. 

This high officer, viz. the Chancellor, is to ſee that all 
things concerning the court of Chancery be directed and 
diſpoſed according to his advice; and he may hold plea as \ 
well extra terminum, as infra, in matters concerning either Brgke, 116, 
the ordinary or extraordinary juriſdiction ; and this court. Cromp. Jur, 
being always open, a man may have proceſs Aud ar any Fa 2 


1 Sed. 338. 


time. 

Ic belongeth to the Chancellor, ratione officii, to pro- 
rounce the cauſe of ſummons at the beginning of a Par- 
liament; and he is to be preſent at all the King's Councils, 
and he :s Prolocutor of the Houſe of Lords by preſcription. Elec, 

Jo the Chancellor helongeth the conſtitution and appoint- 
ment of Juſtices of the Peace and Quorum, by commiſſion, 
throughout all England. And he is a Conſervator, and Lamb. Inſt. 
Juſtice, of the Peace throughout all England, by preſcrip- * HI 
tion. N : ” 

He is to viſit all hoſpitals, and free chapels, of the King's 
And if the ordinary offers to viſit them, a pro- O. Lit. 96. 
hibition lies. He receives and keeps all biſhoprics and 3 


* 


baronies void, and fallen into the King's hands; and it is F. N. B. 42, 


his privilege to preſent to all the King's benefices, of or 
under twenty pounds in the King's books, where the King 
15 patron in right of his crown ; but not if the King hath 
them by a collateral title, as by lapſe, for then the King 
himſelf thall preſent: and yet theſe preſentations, which 


fall to the King by lapſe, muſt pals under the great ſeal ; 22 Ed. 4. e. 


but it appears by 22 Edæu. 4. c. 18. that it belongs to the 18. Wood's 
Chancellor, virtute officii, to preſent to all the King's phos on 

churches under the yearly value of forty marks : and no OG 
doubt the Chancellor's authority in this behalf is enlarged F NB. a8. 


by the grants and letters patent of ſeveral of our Kings. K. 


F;1 : | And 


Df the Court of Chancery. 69 


4. C. 21. 
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21 H. 8. 
Cz 13. 


Hiſt. Ch. 70. 


Ok the Court of Chancery. 


And the Chancellor may not only diſpoſe and order the 
King's Chaplains as he pleaſeth, but, as Lord Chancellor, 
he may keep and retain three Chaplains attendant on his 
perſon, who may purchaſe licenſes or diſpenſations to have 
and keep two benefices with cure of ſouls. 

By the ſtatute of 27 Hen. 8. c. 11. the Lord Chancellor 
may paſs things through the ſeals, without paying any fees, 
And to the,Chancellor's office, in proceſs of time, great au- 
thority hath been added by divers ſtatutes. : 

After a ſtatute of 5 Eliz. during a vacancy upon tte 
death of Sir Chriflopher Hatton, the great ſeal was delivered 
to Lord Burleigh, Lord 'I'reaſurer Hunſdon, and two other 
Lords; and a commiſſion to hear cauſes was given to four 
Judges, Clinch, Gaudy, Windham, and Periam. And by 1 
W. and M. jeff. 1. c. 21. commiſſioners. to be appointed to 
execute the oftice of Lord Chancellor, or Lord Keeper, may 
uſe and exerciſe like juriſdiction, Sc. which the Lord 
Chancellor, or Lord Keeper, of right ought to uſe, as belong. 
ing to their offices or otherwiſe : and one commiſſioner may 
hear motions, and give orders touching interlocutory pro- 
ceedings, c. : 

Since this ſtatute, this high office has been ſeveral times in 


commiſſion, though generally only on the diſmiſſion or reſig- 


Fort, chap, 
24. Stet. 
32 R. 2» C42, 


nation of a'Chancellor, till another was appointed, 

The Lord Chancellor (or Lord Keeper), in caſe of ſiekneſs 
or other extraordinary buſineſs, may call ſome of the Judges 
to aſſiſt him; and ſuch Judge ſo deputed may, in the ab- 
ſence of the Chancellor, pronounce interlocutory orders and 
decrees®, | 


Maſter of the Rolls. 


Y the ſtabute of 21 Hen. 8. c. 13. there are twelve Maſ- 
ters in Chancery. 'The Maſter of the Rolls, anciently 
called Guardein de Rolls, Clericus Rotulorum, or Clerk of the 
Rolls, and now flyled in his patent Clericus Parve Bage, u 
Cuſtos Rotulorum, is chief of the twelve Maſters in Chancery, 
and a very ancient officer, His office is grantable by letters 
patent, either for life or atwill, at the pleaſure of the King,— 
but at this time it is always for life. 


A commiſſion always paſſes the great ſeal to enable a Judge to fit for 
the Chancellor, and the Maſters in Chancery are joined with him in the 
commiſſion ; and where a Judge ſits for the Chancellor, by virtue of ſuck 
commiſſion, two of the Maſters fit with him as his aſſuclates or aſſiſtants» 
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Ok the Court of Chancery, 


Both the Chancellor and the Maſter of the Rolls have 
been heretofore ſpiritual perſons : and by a patent of Edwô. 
3. the Maſter of the Rolls was appointed and inſtalled in the 
Houſe of the Rolls in Chancery-lane, by the Lord Chancel- 
lor; which manner of induction and inſtalment continued as 
long as the Maſters of the Rolls were of the clergy ; 
which may be proved by the precedents of thoſe inrolments, 
and the writs themſelves extant of record; but he is now 
{worn into his office in open court, which oath was ordained 
by 18 Ed. 3. 

The Maſter of the Rolls is, by virtue of his office, the 
chief of the Maſters in Chancery, as well as chief clerk of 
the Petty Bag office, and is a judicial officer of the court of 
Chancery; and on the firſt day of every term he fits in 
court with the Lord Chancellor, and formerly no doubr he 
{at as aſſiſtant to the Lord Chancellor: but now he is con- 
ſidered as raking his feat upon the bench (the Lord Chan- 
cellor being preſent) out of reſpect to the Chancellor, or 
perhaps to preſerve in appearance the cuſtom of former 
times, 

Cauſes are fet down before him to hear and determine, 
az his own court at the Rolls *, which he hears and deter- 
mines on certain evenings in the week during term, uſually 
on Monday, Tueſday, and T bur/day evenings, at fix o'clock ; 
and frequently during term he fits on mornings of his 
own appointment, to hear cauſes by conſent ; and beſides 
his ſittings during term, he fits at the Rolls the day im- 
mediately ſucceeding the end of every term, upon cauſes and 
petitions, and continues to fit till he has gone through the 
number ſet down before him for hearing: and all ſuch or- 
ders and decrees as are made by him, are drawn up and 
entered as made per curiam. | 

He is keeper of the records, judgments, and decrees of 
this court; ard the records and rolls of Chancery, ſince the 
beginning of Richard the third's time, are kept in the chapel 
of the Rolls: the reſt are kept in the Toxver of London. 

By the ſtatute of 12 Ric. 2. c. 2. heis numbered amongſt 
the greateſt officers and magiltrates of the realm, by the 
vame of Clerk of the Rolls, and before the Juſtices of either 


* Cardina) Wolſey, who was Chancellor the 29th Henry the eighth, is 
ſaid to have introduced the Maſters* judging in cauſes in the Chancellor's 
abſence; and my Lerd Cake, in the preface to his 3d Report, ſays, he can- 
not conceive the Maſter of the Rolls has a lau ful authority ſo tod, or to de- 
termine cauſes at the Rolls (as of later times has been uſed), unleſs be js 
2vthoriſed by ſpecial commiſſion under the great ſea), which it ſeems he now 


is, Pra, Reg, 235. 
| F 4 Bench 


71 


Vid, Prae. 
Reg. 233 
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Ot the Court of Chancery. 


Bench, viz. It is enacted that the Chancellor, Treaſurer, 


and Keeper of the Privy Seal, the Steward of the King's 


T.awbl n ſt. 
lid. 1. fl. 12. 


Eleſ. 36 7. 
Crom p. Jur, 
41 — 46. 


2 Moſley 72. 


Ibid. 77. 


houſe, the King's Chamberlain, Clerk of the Rolls, [uſtices 
of both benches, Sc. ſhall be called to the naming of juſtices 
of peace, ſheriffs, c. and be ſworn to do the ſame faithfully, 
and without affection,” | 

By virtue of his office he is a general conſervator of the 
peace throughout the kingdom ; but it is faid he taketh re- 
cOpnizances, and iſſues out proceſs of the peace, Fc. not as 
incident to his office, but by preſcription ; but ure if this 
be not incident to his office as Juſtice of the Peace, 

It appears by the ſtatute 14 Hen. 8, c. 8. that the Maſter 


of the Rolls hath the giving the offices of the Six Clerks 


in Chancery; and he hath likewiſe the appointment 
of the Clerks of the Petty Bag office; the two chief Ex- 
aminers, the Uſher of the court of Chancery; and he 
hath divers prerogatives by ftatutes, commillions, and pre- 
ſcriptions. 

By the ſtatute 3 Geo. 2. c. 30 K. all orders and decrees made 
by the Maſter of the Rolls, except orders of ſuch nature as, 
according to the courſe of the court, ought to be made only 
by the Lord Chancellor, Lord Keeper, or Lords Commili- 
oners, ſhall be decined valid orders and decrees of the court 
of Chancery; ſubject nevertheleſs to be diſcharged or altered 
by the Lord Chancellor, c.; ſo as no ſuch orders or de- 
crees be inrolled till the ſame are ſigned by the Lord Chan- 
cellor. | 

By the ſtatute 23 Geo. 2. c. 25. /ec. 6. the yearly ſum of 
1, 200 J. is granted to the Mailer of the Rolls, payable by 
equal half-yearly payments, viz. on 25th March and 29th 
September in every year. 

You may move before the Maſter of the Rolls to diſcharge 
an order made by the Lord Chancellor, on a motion of 
courſe, or an order made ex parte, for only one {fide being 
heard, it is as a continuance of the ſame motion. 

You may prefer the ſame petition to the Lord Chancellor, 
that has been diſmiſſed by the Maſter of the Rolls; for it is 
in nature of an appeal, and the party has no other remedy. 


* This act of parliament was occaſioned by a controverſy which Lord Chan- 


cellor King had with Sir Joſeph fekyll, Meſter of the Rolls, whoſe power | 


Sit Joſeph aſſerted to be in many reſpeEts independent of the Chancellor; 
whereas the Chancellor contended that he was only the firſt Maſter in Chan- 
ceryz and in order to refute the Chancellor's opinion Sir Joſeph publiſhed 
& diſcourſe on the judicial auih:rity belonging to the office of Maſter of the 
Rolis in the bigh ciurt of Chancery,”” William Spicer, E1q; Maiter in Chan» 
cery, was the fuppoſed author of ** The legal jucicature in Chancery ftated, 
54 quith the remarks on the above diicourſe,”” To this Sir Joſeph replied, and in 
the public opinien the conttoverty ended In Sir Joſeph's fayour, 

; Aaflers 
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Ob the Court of Chancery, 


Maſcers in Chancery, 


73 


ESIDES the Maſter of the Rolls, the chief, there are 2 Inſt. 407, 


eleven other Maſters of Chancery. Theſe eleven are 
from time totime, upon death or ſurrender, appointed by the 
Lord Chancellor for the time being; and in ancient days they 
were ſometimes created by the King's letters patent: but by 
Baggott's caſe, ꝙ Ed. 4. 5. it ſhould ſeem this was at that 


4 aſt. 82. 


time worn out of uſe, and they were made by the election of Prad. Reg, 


the court, and ſwearing them, | 

Their oath is the ſame with that of the Maſter of the 
Rolls, 

Their office ſeems originally to have been partly to fit as 
alltants with the Chancellor and Maſter of the Rolls. 

They are aſſiſtants or aſſociates to the Chancellor and 
Maſter of the Rolls, and fit with them in court by turns, 
uſually two at a time, and references touching accounts and 
matters of practice, Sc. are made to them, upon which they 
make their reports, but againſt which reports the party affected 
thereby is at liberty if he pleaſes to except, and have the ſame, 
or ſo much thereof as heexcepts to, brought before the court, in 
order to undergo a further inveſtigation. And they alſo ad- 
miniſter oaths, take affidavits, and acknowledgments of 
deeds, recognizances, Wc, 

They were formerly ſtyled Clerici de prima forma, and 
were to be grave and ancient clerks ; ſkilful, and of long 
experience in the practice of the court: and by ſpecial ap- 
pointment of Parliament theſe twelve Clerks, or Maſters, 
were made coadjutors with the Chancellor, and had equal 
authority with him in forming the brevia magiſtralia; for un- 
leſs they all agreed, they were to go to Parliament ; but in all 
other caſes, by the conſtitution of the court of Chancery, 
they are aſſiſtants or aſſociates to the Chancellor, and Maſter 
of the Rolls. And they were anciently members of the 


236. 


Ibid, 


King's court, and allowed robes out of the King's wardrobe, Each has 
and dieted as part of the King's houſehold, for whom ſpecial 100 l. per 


purveyance was made; and as in reſpect of their being 4 


counſellors, and afliltants or aſlociates to the Chancellor and 
after of the Rolls, they have the honour to fit upon the 


nnum paid 
him quar- 
terly out of 
the Ex che- 


bench with chem in open court; ſo in reſpect of their having quer, beſides 


been members of the King's courts, they attend the Houſe. robe money, 
| of which laft 


74 


is paid in- 


ſtead of 


robes, for- 
merly allowed him out of the King's wardrobe, 
10 E. 3. Hiſt. Chan. 30. 32. 43. 
43. Fleta, lib. 2. c. 13. 


o In the Prac. 
Regiſter it near the Rolle, in which they or ſome or one of them ſhall 
ſtantly attend for the adminiſtering of oaths, taking cap- 
tions of deeds and recognizances, and diſpatch of all matters 
incident to their office (references upon accounts and inſuf- 
ficient aniwers only excepted), from ſeven of the clock in 
the morning tiil twelve at noon, and from two in the after- 


is called the con 
18 C. 2. not 
printed, 


Of the Court of Chancery, 


of Lords" , and have a right to afliſt at the coronation of 


our Kings®. 


Pratt, Reg. 238. 2 Rot. Parl. 
b Rot, Parl. 10 E. 3. Hiſt, Chan. 30. 32. 


The latter name of Maſters in Chancery they retain at 
this day, and alſo their ancient precedency before all other 
And now a recognizance acknowledged before any 
of them, and certified under his hand, is of that authority, 
that it is a matter of record, and as eff: tual as if it had been 
And all deeds or indentures, 
which are to be inrolled in Chancery, muſt be acknowledged 
and every defendant in any bill exhibited 
againſt him in this court, mult ſwear his anſwer before one 
of them, except the defendant _- in the country ; where 


Clerks. 


acknowledged in open court. 


before them ; 


his anſwer is taken by commiſſi 


By the ſtatute of *1; Car. 2. a pablie office is to be kept 


noon till fix at night; and by this act there are fees ap- 


pointed, and tables of their fees are to be put up in their 


offices, c. 


Where a judge of one of the courts at Weſtminſter is ap- 


pointed to fit for the Chancellor, a commiſſion paſſes the 


great ſeal for that purpoſe, and the Maſters in Chancery 


are joined with him in the commiſſion, 


And whenever a Judge fits for the Chancellor by virtue of 


ſuch commiſſion, two of the Maſters in Chancery fit as aſſoci- 
ates with him; and it has been ſaid that, if the Maſters in 
Chancery diſagree to the opinion of the Judge, there ſhall 
be no decree, for they are equal in authority: but it is ſaid 
x Ver. 265. that this does not appear by the decree. 


By the ſtatute 5 Geo. 3 


c. 28. 2001, per annum ſhall be 


paid out of the general ca am in the Bank of England, belong- 
ing to the ſuitors of the court of Chancery : the ſame to be 
paid thereout halt yearly, by an order of the court of Chan- 
cery, to each of the eleven Maſters of the court, to com- 


mence from the 5th June 1765. 
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Of the Court of Chancery, 75 


Six Clerks in Chancery. 


EXT in precedence to the Maſters are the Six Clerks, 
who are under the direction of the Maſter of the Rolls, 
by whom they are appointed. 

Theſe officers are of ancient continuance, and they were 
heretofore (piritual perſons, as may appear by the ſtatute of 
14 and 15 Hen. 8, 

Since the reign of Richard the ſecond, the reputation of 
their office hath ſo much increaſed, that they have been ſpe- 
cially aligned amongſt other officers to attend at the King's 
coronation, as appears dy the records of the Heralds office. 

T hey are principally concerned in matters of equity ; and 
it is their buſineſs to tranſact and file all proceedings by bill 
and anſwer, and alſo to ifſue ſome patents that paſs the 
great {eal, as pardons of men for chance-medley, patents for 
ambaſladors, ſheriffs' patents, and ſome others: and all 
theſe matters are tranſacted; by their under-clerks, or others 
by them appointed. They likewiſe ſign all office copies in 
order to be read in court, and alſo certificates; and they attend 
upon the court at Meſtminſter during term-time, by two at 
a time, and there read the pleadings. 

The bulineſs of the office is tranſacted by their under- 
clerks, commonly called 8worn Clerks, each of which, to the 
number of ſixty, has a ſeag in the office, each Six Clerk having 
a cerrain number, viz. ten *, which comprizes his diviſion, * Formerly 


CSE — . N 
n es 8 = n * r 5 V0 
Lr 3 pre” nn * RA . * 7 * * - — > 
. K * CT Cort ˙ A ⁵ 1 0 : — 12 


GELS 


beſides two waiting Clerks to each diviſion. there were 
At this day they employ deputies in their abſence (uſually SEE 


a ſworn Clerk, or a waiting Clerk of their own diviſion). but 

to file the proceedings, and ſign ollice copies and cer- they are now 

tificates. reduced to 
Formerly there was an order for dividing the buſineſs the ancient 

among the Six Clerks, which being found to be inconveni— ee of 

ent to the ſuitors, was vacated and diſcharged: and all 5 

clients are now at liberty to chuſe their own clerks. 107. 
Beſides the fees in the Six Clerks' office there are alſo ſe- 

veral others which are claimed and taken by the Six Clerks, 

as comptrollers of the Hanaper, and for inrolling the war- 

rants for patents, grants, and other matters paſſing under 

the great ſeal, and returned into the Hanaper office. More- 

over, the Six Clerks, and the three clerks of the Petty Bag. 

are by letters patent granted by Queen Eliaabetb in the” 

16th year of her reign, incorporated by the name and er 
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1 76 Of the Court of Chantery. 


LE of the Clerks of the Inrolment of the high court of Chan, Al \ 
my cery, and have under them two deputies who officiate, - 0 
i | fees 
0 The Six Clerks office is in Chancery lane. 5 3 
, | = 
} Of Sworn Clerks and Waiting Clerks. bu 
L's. : oft 
bi FN order to be qualified for elerks in court, one muſt be MW Gicc 
| i articled to a Sworn Clerk, and ſerve him five years in d 
5 the Six Clerks office, and at the expiration of their clerk- the 
| 1 ſhips, they are to be examined by the Maſter of the Rolls, and 
pi 2 For this and if approved of, they are thereupon admitted aud ſworn* to 
"i oath tce the in before his Honour, to the good and faithful execution of cle. 
74 l tute 18 E. their office, and thereby become Sworn Clerks of this court, to 
1 . to be ta- and entitled to act as ſuch; and in reſpect of their ſeats in or 
4 en not by 1 . | : 
\ 8 the Six Clerks office, they are allowed to have freeholds in an) 
i Clerks only, ſuch, and in conſequence and right thereof, they are ad- or 
th | but by all 


mitted to the privilege of voting for members to ſerve in 
{i ether officers parliament for the county of Middle/ex. 
no in the Chan- 


fake cery, of the like quality, and their ſervants alſo, 
All ſuitors of this court muſt employ one of the Sworn 


1 A Waiting Clerks, or one of the twelve Waiting Ceiks, practiſing in _ 
wh Cterk's feat the {aid office, to act as clerk in court. 
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| 0 may be put LEP : 5 vi 
0 chaſed at the end of three years, and after two more a Sworn Clerk's ſeat. But ta 
TI a Waiting Clerk cannot take ao articled clerk, 


The Sworn Clerks make out all writs both ſpecial and 
common, and all proceſs (except /ubp@nas) in all cauſes u 
depending on the equity fide of the court wherein they are Wi 
reſpectively employed. They claim a right to, and as occa- 

ſion requires, have the coſtody of all records relating to 
cauſes there, in which they are reſpectively employed; of d 

which records they make copies for their clients, and at- 
tend the court and Maſters in Chancery as occaſion requires. 
They draw and inrol the decrees of the ſaid court, and alſo 
make copies of all depoſitions taken by commiſſion in the 
country. And they give their attendance in their ſeats in 
the Six Clerks office, not only in term-time but in the 
| vacation. i | 
All office copies made by them of proceedings in the 
Ord, Cane. court, are to contain fiſteen lines in every ſheet, and fix 
* 1 words in every line, written orderly: and the ſame are to 
thers are be ſigned with the name of the Six Clerk to whoſe diviſiou 
tenedules, they belong, by himfglf or his deputy, or otherwiſe the 


esch er lame ſhall not be read, pr otherwiſe made uſe of in court, 
15 CON acre 


as (wo words, Ord, Can:, 161. 


5 
LL 


No 


Df the Court of Chancery. 77 


No under Clerk is to be deprived or ſuſpended but by 
order of the Lord Chancellor. By this order likewiſe the 
fees“ for copies of bills, anſwers, pleas, &c. and for writs, * But for 
commiſſions, and exemplifications, are limited ; as to be di- on 
vided between the Six Clerks and under Clerks, that 1s, the Chancery, 
Sworn Clerks. And the under Clerks are to pay, and be made the 
accountable to the Six Clerks for their fees, or give notes 28th Nov, 
of the name and place of abode of clients in arrear, in their 7743) 2nd | 


| diſcharge. | Nee, 


1 5 ; Book of 
None ought to write or fit in the Six Clerks office but 3 


BS the Six Clerks, ſworn under Clerks, and Waiting Clerks, 

and their clerks and agents; and no Maſter of the court is 

BE to deliver any anſwer, plea, &c. to any perſon but ſuch 

clerks ; and no Six Clerk ſhall deliver any bill, anſwer, c. 

to any perſon but a Sworn under Clerk or Waiting Clerk, 

or their reſpeCtive agents; alſo no Sworn Clerk is to deliver 

WS any bill or anſwer, c. other than to his reſpective clerk Ora. Cane, 
or agent, for "—_— he ſhall anſwer. | 222, 3. 


Of the Regiſter we On an ap- 
pe-l to the 
HE Regiſter is a place of great importance in this Le. 
| court. He holds by letters patent, and hath ſeveral, but prove 
= viz. four deputy Regiſters under him, who fit in court by the Regiſ- 
turns, by two at a time, and take notes of all orders and de- ter's band to 
crees made in court; and the Regiſter's office is to note ® decree. 
down, draw up, enter, and keep, the decrees, orders, pub- Molely 38. 
lications, and injunCtions of the court; but before the ſame | 
are entered they are to be paſſed, that is, to have the hand 
or mark of a deputy regiſter to them. 
Rules and attachments are alſo to be entered in his office, 
by one of the entering clerks, 
In his office are filed all reports from the Maſters upon 
references, and all exceptions taken to any ef the Maſters” 
reports, h 
All cauſes, pleas, demurrers, and exceptions, are entered 
by the Regiſters in the paper ; but they are not to enter any 
plea or demurrer, unleſs the order for it be brought to be 
drawn up at leaſt four days after ſuch order is pronounced 
for arguing ſuch plea or demurrer, fc, and afterwards no 
alteration ſhall be made. . 
Minutes of decrees taken by the Regiſters, are to be read 
in open court, that if there he any miſtakes, the counſel may 
(peak for rectifying them whilſt freſh in memory: but this 
i ſeldom or never done of late years, 
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his deputy; and he allo iſſues certificates under his or hi 


.Calion. 


Df the Court of Chancery, 


By ſtatute of 12 Geo. 1. c. 32. two orders of the court of 
Chancery, in the act ſet forth, are confirmed, and thereby 


inter alia) it is directed, that all ſecurities belonging to the 


ſuitors of the court, to be delivered out of the Bank, are ty 
be certified by the Regiſter to the Maſter, what ſecurity is u 
be delivered out, together with the numbers, dates, and 
ſums of ſuch ſecurities, and the name of the cauſe wherein 
the ſame is be delivered out. | | 

When ſtock is likewiſe to be transferred to ſuitors, the 
Regiſter is in like manner to certify. | 

And when it is to be paid out of the Bank to ſuitors, &.. 
the chequer note on the Bank for payment muſt be counter. 
figned by the Regiſter, 


The Regiſter's office is in the New Buildings, Holbourn 
end of Chancery-lane. | 


Maſter of the Subpcena Office. 


N this office are made out all writs of /ubpena, both 
ſpecial and common, The office is granted by letien 
patent; and the buſineſs is tranſacted by deputies. 


The office is in CHancery lane. 


KRegiſter of Aſſidavits, 


HIS officer files and repiſters affidavits, and make 
copies of the ſame, which are ſigned by himſelf of 


deputy's hand, when required on any extraordinary 0c- 


Aſidavits in this court are generally to be filed before 
the ſame are exhibited or produced in court to ground any 
orders, writs, or motions, Cc. Likewiſe copies are to be 
made by the Regiſter ; and no counſel, clerk, Cc. ſhall give 
any affidavit in evidence that is not filed and regiſtered 1 
the affidavit office. 

This office is alſo granted by letters patent. 


The Affidavit office is in Staples Inn. 0 
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Df the Court of Chancery; | 79 


Of the Examiners, 


HESE Examiners are two in number, and have un- 

der them ſeveral deputies and copying clerks : they 
by themſelves, or deputies, examine witneſſes produced on 
either fide (being firſt ſworn by a Maſter upon 1nterroga- 
tories), take their depoſitions and make out copies of them, 
and of the interrogatories, where the ſame are not by com- 
miſſion in the country. 

They give certificates, and attend the court with any 
deeds or writings left in their cuſtody, whenever any occa- 
ſion requires their attendance. And none but ſuch clerks 
as are ſworn, or their agents by them employed, ſhall make 
copies of depoſitions, &c. which are to be kept private in 
the office till publication be paſſed. 


The Examiners' office is in the Rolls Yard, in Chancery- 
Ine 


Of the Uſher of the Court of Chancery. 


5 H E Uſher of the Chancery had formerly the receiv- 
ing and cuſtody of all money ordered to be depoſited 
in court, and paid it back again by order; for which pur- 
poſe he attended on the court : which buſineſs was by order 
of the court veſted in the Maſters in Chancery, but was 
afterwards taken from both the one and the other by the 
ſtatute 12 Geo. 1. and velted in an officer to be called the 
Accountant General. | 
'Fo the Uſher it belongs to have the carriage of records ; 
and by order of court, he or his deputy 1s to deliver parch- This is done 


ment of due proportion to the under-clerks for inrolliug of by the Clerk 

decrees. 3 of the Chas 
pel of the 

Rolls, who acts as the Uſher's deputy upon this occafion, Ord, Cane, 23. 


D 


Of the Accountant General. 


: [ E is a new officer appointed by Parliament, and ſtands. 4. 

in the place of the Maſter and Uſher, and ſhall do all bong 

luch matters and things relating to the delivery of the ſuit- e. 32. 

er;" money and effects into the Bank, and taking them _ 
; „ 


1 


11 


Of the Court of Chancery. 

by order, and keeping accounts with the Bank, as by the or- 
ders of the court of Chancery of the 26th May and the 4th 
November 1725, are to be done by the Maſters and Ulher, 
And the Maſters and Uſher were to make up their accounts 
with the Accountant General, and pay into the Bank all 
money remaining in their hands, to be placed to the ac. 
count of the Accountant General; alſo all mortgages, tal. 
lies, and-ſecurities in the Maſter or Uſher's name in truſt for 
the ſuitors, to be aſſigned to the Accountant General. 

Mortgages taken by the direCtion of the court for the be. 
nefit of the ſuitors, ſhall be taken in the name of the Ac. 
countant General, wherein the particular truſt is to be ſpe. 
cified. And the Accountant General ſhall not meddle with 
the actual receipt and cuſtody of the ſuitors? money or ef. 
fects, but ſhall only keep the account with the Bank; and 
the Bank is to be anſwerable for all money received by them, 
and not the Accountant General. 

He is appointed to his office by the Lord Chancellor, and 


holds the ſame during the pleaſure of the court; and the 


court of Chancery hath power to make further regulations 
relating to his office; and forging the name of the Account- 
ant General to any certificate, in order to the recovering any 
of the ſuitor's money, is by the ſaid ſtatute made felony. 


The Accountant General's office is in Symond's Inu. 


| Of the Curſitors. 
£ i HE inflitution of theſe officers is very ancient ; they 


are in number twenty-four, and were incorporated by 


Queen Eligabeth. It is their buſineſs to make out all ori- 


ginal writs in Chancery returnable in the Common Pleas, 
and amongſt theſe the bulineſs of the ſeveral counties of 
England is ſeverally diſtributed, 

In the ſtatute of 18 Ed. 3. they are called Clerks of 
Courſe, 


The Curſitor's office is in QGancery lane. 


Of the Clerks of the Petty Bag Office. 


7; hs principal Clerks of the Petty Bag are three in 
number (of which the Maſter of the Rolls is chief) 
and have ſeveral Clerks under them. They tranſact great 

variety 
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Df the Court of Chancery. 


variety of buſineſs, which requires knowledge and expe- 
rience in the practice of the law. 


It is their buſineſs to make out writs of ſummons to Par- 


ſhire for aſſeſſing of ſubſidies and taxes. They make out Conge 
de Eſlires for Biſhops, on their promotions to any ſee ; allo 
patents of cuſtomers, gaugers, controllers, and alnegers, /:- 
berates upon extents of ſtatute ſtaples, and recovery of recog- 
nizances forfeited, and all elegits upon them. 
All offices that are found po/# mortem are brought to the 
== Petty Bag office to be filed. In this office are entered all 
== pleadings of the Chancery concerning the validity of any 
th Ws patent, or other thing, which paſſeth the great ſeal ; which 
pleadings are according to the courſe of the common law. 
And if any queſtion ariſe about the acknowledgment of any 


n, deed acknowledged in the court of Chancery before the 
Lord Chancellor, Lord Keeper, Maſter of the Rolls, or any 

nd == Maſter of Chancery, the ſame is to be proſecuted in this of- 

he WE fice, And all ſtatutes and recognizances taken before any 

me officers of this court, to that purpoſe deputed, are tranſmit- 

ol ted hither, | 

n 


All ſuits for or againſt any privileged perſon in this court 
are brought and proceeded on in this office only ; and by 


Clerk, and the inrolment office in the chapel of the Rolls. 


The Petty Bag office is in the Rells Yard, in Chancery- 


lane. | 
hey 
| by 
ori- 
eas, 
s of 


Serjeant at Arms. 


HIS officer attends the Lord Chancellor, and carries 
. the mace before his Lordſhip; and by him or his 
ſubſtitues, perſons ſtanding in contempt of the court are 


8 


WE {ied and brought up as priſoners, 


s of 


Warden of the Fleet, 
> bh HIS officer attends the court in order to receive ſuch 
wief) priſoners as are committed by the court to the priſon 


of the Fleet, 
Vol. I. G 


great 
riety 


Clerk 


liament, and commiſſions directed to commiſſioners of every | 


Statute 34 
H, 8. C. 22. 


the Clerks here divers things are tranſmitted from the riding 
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many others of the like nature. And others there are which are 


Of the Court of Chancery, 


Clerk of the Chapel of the Rolls. 


E attends at the Rolls Chapel to ſearch for deeds, c. 
and to make out copies of the ſame. 

And note; Beſides theſe officers, there is a Clerk of the 
Crown in Chancery; Clerk and Controller of the Hana. 
per; Clerk for all inrolling letters patent, not employed in 
proceedings of equity, but concerned in making out com- 
miſſions, patents, pardons, c. under the great ſeal, and col. 
letting the fees thereof; a Clerk of the faculties for diſpen- 
ſations, licenſes, Sc.; Clerk of the preſentations for 
benefices of the crown in the Chancellor's gift; Clerk of 
Appeals, on appeals from the courts of the Archbiſhop to 
the court of Chancery ; and diverFother officers and clerks 
there are who are conſtituted by the Chancellor's commiſſion 
or letter; and they are to attend the Lord Chancellor for 
particular purpoſes and on particular occaſions : ſuch as 
the Sealer of Writs, &c. | 

Beſides thoſe already enumerated, there are other offices 
granted by patent from the King : as the Clerks for writing 
licenies of alienation; writs of licenſes of protection, and 
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ordained by Parliament, to be nominated and conſtituted by 
the Kinp's letters patent: ſuch as the Writer and Inroller 
of confirmations of all licenſes and diſpenſations as ſhall be 
brought into Chancery under the Archbiſhop's ſeal. 

Having enumerated the ſeveral offices which compriz? 
the difterent departments of this high Court, it remains 
only to menijon the appointment or inſtitution of Maſters 
extraordinary, which for certain purpoſes may with pro- 
priety be denominated a department of this court. 

Maſters extraordinary then are appointed under a com- 
miſſion of this court, for the taking of aftidavits in the 
country, and are generally practitioners of eminence and 
reputation reſident there; for it is neceſſary for thoie 
who are defirous to procure the appointment of a Matter 
extraordinary, in the firt place to get a certificate 
ſigned by three Juſtices of the Peace, or Counſellors, wheredf 
a Mayor may be one, or a Doctor of Divinity, which cer 
tificate may be to the effect following: 


To 
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Df the Court of Chancery. 


To the Right Honourable the Lord High Chancellor of 


Great Britain, 


Me whoſe names are hereunto ſubſcribed, viz. A. B. of the 
pariſh of C. in the county of D and E. F. of the pariſh of G. 
in the county of H. and A. H of the fariſb of L in thecounty 
of M. being three of his Majeſty's Juſtices of the Peace for the ſaid 
county of ld. do bumbly certify to your Lordſhip, 1 hat |, K of the 
' pariſh of L. in the county aforeſaid, is a perſon well qualified to 
be a Maſter of Chancery for taking of affidavits in the ſaid 
county ; and that there is occaſion for a Maſter extraordinary in 
the Jaid place where he dwells, there being never a Maſter extra- 
ordinary near that place; andthat the ſaid ] K. is a perſon well 
affetted to his preſent Majeſiy and Government. Witneſs our 
hands this day of — in the year of our Lord one thouſand 
ſeven hundred and eighty-nine, and in the twenty-ninth year-of 
the reign of his Majeſty King George the third. 


A. B. 
| A. H. 


This certificate the candidate for this appointment muſt 
carry to one of the Lord Chancellor's ſecretaries, who pro- 
cures a fat to be ſigned under the Certificate, by his Lord- 
ſhip; which then he muſt carry to the Clerk of the Crown, 
and he makes out a commiſſion, appointing ſuch perſon to be 
a Maſter in Chancery extraordinary. The whole fees 
thereof come to about ſeven pounds, And when the Maſter 
in Chancery extraordinary has got the commiſſion, he is 
obliged, within a month after the date thereof, to take the 
oaths of allegiance and ſupremacy. _ | 

If the perſon to be appointed a Maſteriextraordinary is to 
be ſworn in as ſuch in the country, the Clerk of the Crown 
makes out a commiſſion to commiſſioners, with the datks 
of allegiance and ſupremacy, to be adminiſtered to the party; 
which being adminiſtered, the commiſſioners return the com- 
miſſion, with an atteſtation of the execution on the hack 
thereof, ſigned by them, to the Clerk of the Crown ; who 
thereupon makes out a certificate on double ſixpenny ſtamp 
paper, and ſigns the ſame ;—and the expence, when it is by 
commillion in the country, amounts to near nine pounds. 
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Court of Chancery. 


CHARF 1 


S the buſineſs of this court is chiefly taken 
up in its extraordinary quality, it is in- 
tended to confine the following Treatiſe 
entirely to that branch. 

Bills exhibited in this court receive nominal 
diſtinctions, from their ſeveral prayers, purpoſes, 
or ends; and they may be divided into original 
bills, bills not original, and bills in the nature 
of original bills“; and under one or other of theſe 
three different claſſes may be ranked all the 
variety of bills in uſe in this court. But in or- 
der therefore to comprehend with the greater 
facility, the different kinds and diſtinguiſhing 

properties of bills, each bill will be arranged 


For an accurate deſcription of the nature and properties of the different 
bills in uſe in this court, vide Mr, Mitford's very elegant and excellent Trea- 
tiſe upon Pleadings in Suits by Engliſh Bill: a publication moſt de- 
ſervegly to be recommended to the attentive peruſal of every ſtudent and 
practitioner in courts of equity, 


2 under 


The Practice of the 


under the claſs to which it may with propriety 
be laid to belong, and the ſame will be conſidered 
ſeparately by itſelf, and as having no reference to 
another bill of the ſame or of a different claſs, 

Original bills may be divided into bills 
praying relief, and bills not praying relief, 
And firſt, of original bills praying relief, —at the 
ſame time will be conſidered by and againſt whom 
the ſame may be filed; the parties to the ſuit; 
the matter of the bill; and the time when it 
ſhall be filed, | 

A party, when injured or aggrieved by the act 
of another, and having a conſcientious claim to 
be redreſſed, reſorts to this court for relief, when 
the peculiar circumſtances of the injury ſuſtained 
by him render it impoſſible for him to obtain an 
adequate remedy by an application to the ordi- 
nary courts of law. 

As neceſſary therefore, and antecedent to the 
obtainment of this relicf, his firſt ſtep 1s to ex- 
hibit a bill on the equity ſide of this court, 
which 1s in the nature of a petition, directed or- 
dinarily to the Lord Chancellor, Lord Keeper, 
or Lords Commiſſioners for the cuſtody. of the 
Great Seal], or to the King himſelf in his court of 
Chancery, in caſe the perſon holding the ſeal is 
a party, or the feal is in the King's hands. In this 
bill or petition, the complainant (the plaintiff 
in equity) ſets forth the circumſtances of his 
caſe, the ſpecies and degree of injury he has ſul- 
tained, and the grounds upon which he claims 
to be entitled to the protection and aſſiſtance of 
a court of equity; and having ſhewn his title to 
be relieved, the complainant concludes his bill 
with praying, that the relief incident to his par- 
ticular cafe may be exended to him; and that 
the defendant, or perſon againſt whom the bill 

| | 15 
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Court of Chancery. 


is exhibited, may anſwer upon oath*the matters 
charged againſt him, and alſo that the proceſs of 
the court (which is the writ of ſlpæna, and iſ- 
lues under the great ſeal) may be directed to 
kim, to require his appearance and anſwer to 
the charges exhibited againſt him by the bill: 
but in caſe a Peer, or Peereſs, or Lord of 
Parliament, be a defendant, the bill muſt firſt 
pray the letter of the perſon holding the great 
ſcal, called a letter miſſive, requeſting the de- 
fendant to appear to and anſwer the bill; and 
the writ of /u&pana only in default of compliance 
with that requeſt. And if the Attorney General 
is made a defendant, as an officer of the crown, 
the bill muſt pray, inſtead of the writ of /u9pena, 
that he, being attended with a copy, may appear 
and pur in an anſwer. _ 

che ſuit is inſtituted on behalf of the crown, 
or of thoſe who partake of its prerogativé, or 
whole rights are under its particular protec- 
tion, as the objects of a public charity, the mat- 
ter of complaint is offered to the court by way 
of information given by the proper officer, and 
not by way of petition. Except in ſome few 
Inſtances bills and informations have been al- 
ways in the Eugliſb language; and a lwtipre- 
ferred in this manner in the court of Chancery 
has been therefore commonly termed a {uit by 
Engliſb bill, by way of diſtinction from the pro- 
ceedings in ſuits within the ordinary jurildiction 
of the court, which till the ſtatute of the 4 Geo. 2. 
c. 26. were entered and inrolled, more anciently 
in the French or Norman tongue, and afterwards 
in the Latin, in the ſame manner as the plead- 
ings of the courts of common law. 

Suits in this court are generally commenced, 
proſecuted, and defended by parties in their 

| G 4 own 
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The Pꝛattice of the 
own names only, except in caſes of infants, lu- 
natics, 1deots, and feme coverts; and by ideots 
and lunatics the ſame are proſecuted by the 
committees of their perſons and eſtates; and by 
infants and feme coverts in the name of ſome 
perſon as their prochein amy, or next friend, with 
this exception, that a feme covert, if her huſband 
is baniſhed, or has abjured the realm, may by 
herſelf alone exhibit a bill, for ſhe may then act 


in all reſpects as a feme ſole; and there is this 


diſtinction between a prochein amy to an infant, 
and a prochein amy to a feme covert, that any one 
may bring a bill as prochein amy to an infant, 


becauſe it is at his peril that he brings it, but 


none can bring a bill in the name of a feme co- 
vert without her conſent; and if ſuch bill be 
brought, upon her affidavit that it was exhibited 
without her conſent, the ſame will be diſmiſſed, 
Bodies politic and corporate are at liberty to 
exhibita bill by themſelves alone ; and the Queen 
conſort, as partaking of the royal prerogative, 
may alſo do the ſame by her Attorney General. 

The King may lue here for equity ; and fo 
may the Chancellor himſelf ; but he ſhall not 
make a decree in his own cauſe. 

Suits may alſo be brought in this court either 
in the party's own right, or in right of ano- 
ther, or in both rights united : and ſuits of the 
firſt deſcription are the moſt numerous. Of the 
ſecond are ſuits by executors, adminiſtrators, 
truſtees, by the Attorney General on behalt 
of the crown, and of thoſe who partake of its 
prerogative or claim its peculiar protection: of 
the laſt deſcription are ſuits by baron and feme 
for lands of the right of the wife, 

Ordinarily, ſeveral plaintiffs may not join for 
different cauſes ;- nor may ſeveral defendants be 

. | put 
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Court of Chancery. 


put in one bill, in caſes wherein the cauſe and 

charges againſt them are altogether different ; 

yet ſometimes, for avoiding multiplicity of ſuits, 

and to bring all parties who may be affected 

by the decree before the court, a ſuit may be 

brought by parties who have ſeparate rights and 

intereſts, as deviſees, legatees, creditors, and the 

like. | | 
A bill lies for ſolicitor's fees only, if for buſi- 

neſs done in equity, or if for bulineſs done in 

another court, if it relate to a demand made by Fol Ae 

plaintiff in this. Ver. % 
It is incumbent upon him who exhibits a bill 

in this court to take care that he ſtands not af- 

fected by any legal diſability, as outlawry, ex- 

communication, Sc.; for if he is ſo affected, the 

ſame may be pleaded in bar to his ſuit: but it 

is ſaid, that outlawry, excommunication, and 

conviction of popiſh recuſancy are not in ſome 

caſes any diſability; and where they are a diſ- 

ability, if it is removed by a reverſal of the 

outlawry; by purchaſe of letters of abſolution 

in the caſe of excommunication ; by conformity 

in the caſe of a popiſh recuſant ; a bill exhibited 

under the diſability may be proceeded upon. 

Attainder and alienage no otherwiſe difable a 

berſon to ſue than as they deprive him of the Treatiſe up. 

property which may be. the object of the ſuit. gy engine 

Villenage and profeſſion (when the ſame ſub- Bin , 

liſted) were in the ſame predicament. — 
A bill may be exhibited againſt all bodies 

politic and corporate, and all perſons, as well 

infants, married women, ideots, and lunatics, as 

thoſe who are not under the ſame diſability, 

excepting only the King and Queen; and when 

a ſuit is brought againſt an infant, ideot, or lu- 

natic, the court will take care of their intereſts, 
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90 The Prattice of the 
and for that purpoſe will aſſign them proper 
guardians, by whom they muſt anſwer and de. 
fend ſuch ſuits; but to a bill filed againſt a mar. 
ried woman her huſband muſt alſo be made x 
party, unleſs he is an exile or has abjured the 
realm. 
The diſtance between the ſovereign and his 
| ſubjects is ſuch, that it rarely can happen that 
any per/onal injury can immediately and directly 
proceed from the prince to any private man, and 
as it can ſo ſeldom happen, the law in decency 
ſuppoſes that it never will nor can happen at 
all : but whenever therefore it happens that by 
miſinformation or inadvertence the crown hath 
been induced to invade the private right of any 
of its ſubjects, to remedy an invaſion of private 
right ſo occaſioned, the application muſt be to 
the King by petition of right; and the party 
ſuggeſts ſuch a right as controverts the title of 
the crown, grounded upon facts diſcloſed in the 
petition itſelf; upon which the crown may (and 
in ſuch caſes always will) refer it to his Chan- 
cellor to do right, and may direct that the At- 
torney General ſhall be made a party to a ſult 
for that purpoſe. | 
Nete, The Queen has aliothe ſame prerogative, 


A K. 
Of the Parties to the Suit. 


ap the framing of a bill great care is to be 
taken that the ſame contains neceſſary and 
proper parties, for and againſt whom the court 
may reſpectively decree : for if upon the face of 
the bill it appears that a neceſſary or proper party 
is wanting, the defendant is by reaſon of that 
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Court of Chancery, . 
defect at liberty to demur; or if ſhould fo hap- 


pen that he waves his claim to demur, the court 
upon the hearing of the caule frequently refuſes 
to proceed to a decree for want of ſuch neceſſary 
or proper party; or if it does, the decree (pro 
exdem cauſa may be reverled ; or if it be not re- 
verſed, yet none but ſuch as were parties to the 
ſuic, and thoſe claiming under them, are bound 
by the decree, | 

And note, they only are defendants to a bill, 
againſt whom proceſs is prayed, 

A. covenants for himſelf and his heirs, that a 


| jointure houſe ſhall remain to the utes in the ſet- 


tlement.— The jointreſs brings a bill againſt the 
heir for a performance; the defendant demurred; 


bor that the executor ought to be made a party: 
and reiolved, that though at law the creditor may 


ſuc the heir only where the heir is expreſsly 


WF bound; yer as the perſonal eſtate is the natural 
fond to pay all debts, and as the executor may 


make it appear that he has performed the cove- 


nannt, the executor muſt be made a party in 


equity. Bede 
In a bill brought by mortgagee againſt the 


BS hcir of the mortgagor to foreclole, it was objected 


that the executor of the mortgagor ought to be 
made a party, becauſe 1t did not appear, but he 


nit have paid the debt; but it was ſaid, and 


ſo reſolved by the court, that there is no neceſſity 


co make the executor of the mortgagee a party, 


becauſe the bill being only to forecloſe the equity 
of redemption, the plaintiff need only make him 
a party that has the equity, (22. ) the heir, and 
the courſe is ſo; neither is the plaintiff, the 
mortgagee, anyways bound to intermeddle with 
the perſonal eſtate, or to run into an account 
thereof; and if the heir would have the benefit 
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3 P. win. of any payment made by the mortgagor, or his 


231,332 
33 Dun. Executor, he mult prove it. 


combe v Bill for an account of the perſonal eſtate of ot 

Monflcy, in A, though the perſon who has the right to ad- fe 
miniſter to A be a party, vet this is not ſufficient 1 
without adminiſtration actually taken out; for al 
if any account ſhould be taken, it may be all 

ze. win, Over-hauled again when adminiſtration ſhall be C 


349. taken out. 

Prec. in ch. But in another caſe an objection of, the kind 

63. laſt mentioned was over-ruled, and the making 
a wife a party, who had poſſeſſed herſelf of her 
huſband's perſonal eſtate, and diſpoſed of it, and 
ho appeared to be the perſon by law entitled to 
adminiſtration ; and though ſhe denied by her 
anſwer that ſhe, had taken out adminiſtration, 
was held ſufficient. 

In a bill to be relieved touching a leaſe for 
years, or other perſonal duty, againſt executors, 
though they be executors in trult only, yet it is 

not neceſſary to make cęſtui que truſt, or the re- 
x Ver.26r- ſiduary legatees, parties. 


quizere and vid. Bunb, 54. and Prec. in Chan. 275. where it is held that ceftui que 
truſi muſt in all caſes be made a party, 


The grantee of a rent-charge muſt make all 
the purchaſors parties; and if two or more have 
a joint intereſt, regularly they muſt be all par- 
ties. So if two or more are liable to a demand, 
you cannot proceed againſt one alone. So all 
executors, truſtees, or their repreſentatives, are 
to be made parties; but this rule may be diſ- 
penſed with, if any of them are not amenable to 
the proceſs of the court, or if they have ſtood 
out procels to a ſequeſtration. 
So where there are two executors, and one of 
KL i them lives beyond ſea, the executor abroad need 
Chan, Pal. hot be made a party, if the executor here has 
5 Aune, aſſets ! in his hands. 
| 80 
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Court of Chancery, 93 


- his So where there is a general account prayed to 
bear a proportion of loſs, and the parties, and 
e of WY other perſons beſides the parties are equally af- > 3 
ad. WE fected, the bill ſhall not abate for want of PAT fery and 
jent ties; for it will appear before the Maſter as if An. 
for all were there. |: næ. 
In a ſuit for a charity for the arrears of a rent- 
| be charge, it is not neceſſary to make all the 


W truſtees tenants of the land out of which the 5, in. 


ind rent iſſues, parties. 55. 
ting All parties to a veſtry order muſt be made 2 
her WY defendants. ':..-4 
and A, a reſiduary legatee, brought a bill againſt 

d to B, who was one of two executors (without his 

her co-executor) to have an account of B's own re- 

ion, ceipts and payments; the co- executor need not 2 8 

be made a party 5 8. 

* A. propoſed to raiſe a bank, and to procure an 

ors, act of parliament to eſtabliſh and ſettle it; 

it is about fifty joined with him, and were at equal ex- 


re. pences. This project being likely to take ef 
tect, two hundred and fifty more ſubſcribed to 
raiſe a fund; but in effecting the project about 
ocol. were loſt, and ſo it dropped. Then the 
W pcrions who were this 60001. out of pocket ex- 


hibit their bill againſt ſixteen of the two hundred 


all 


ave 

ar- and fifty ſubſcribers to bear their proportion of 

ind, che loſs; and it was moved, that the bill ſhould 3 

all abate for want of parties, but over- ruled. eb . 5 
are A truſtee for three perſons is called to an ac- 

dif- count; all the ceſtui gue truſt muſt be made 

eto MF Þartics ; otherwiſe he might be called to account Fes 100. 

ood © thrice for the ſame matter. | Tanna 
But one legatee may ſue without the others: Horeocks 5 

e of RAY bt though one legatee may ſue, yet if the reſi- Hiycock, 

ced aue of the perſonal eſtate be deviſed to three, — Gy 
has 7e, whether one alone may ſue for his part? 11,6, 


and it has been held he cannot, | Rep, 243» 


So All. 
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94 . - The Pꝛattice of the 
3Chio.Rep, All executors muſt ſue and be ſued-: but if 
3 the plaintiff ſues one executor, and alledges in 
| his bill that he knows not the other, and prays 

a diicovery who he is, and where he lives; thi 


Bowyer and vill be no cauſe of demurrer, and has been ſo 


Covert, 1 ] 

Ver. 95. ruled. : 

aR . I o * 
3 Where a truſtee has aſſigned his truſt, the aſ. 
Tun. ferm ſignee mult be a party“. | 

1785 - ® . „ 
2. if an executor of an obligation be ſued in 


my Rep. this court to diſcover aſſets, all the obligors 
if muſt be made parties, that the charge may lic 


2Vent, 348. equal. 

2Chan Cal. 

92. and 4 Quzre is made Whether you may not ſue the principal, and leave out 
them that are bound only as ſureties? but it i5-clear that if ajuogment be had at 
Jaw againft one obl:iyor, you may ſue in this court the executor of him alone for 
a di covery of aflets, Kg. becauſe the bond is merged in judgment, Vid, alfo 
Nelion, Chan. Rep. 105 where it is held not to be neceiiory to ſuc all the 
obligors ; and that any one who is compelled to pay the money, may oblige the 
Others to contribute. 


If a debt be joint and ſeveral, each of the 
debtors muſt be brought before the court, be- 
cauſe they are entitled to each other's aſſiſtance 


in taking the account, and likewiſe to contribu- 
3 Ack. 406. O 


Madox v. tion; ſo on ſpecialty debts, heirs and executors Bl 


Neun. muſt both be made parties. 

A begins his will thus: As to all my worldly 
eſtate, my debts being paid, I give, Sc. and 
then deviſes part of his fee ſimple eſtate in fee 
to his brother B; and other parts of his eſtate to 
C and D. B entered, and deviſed his real and 
perſonal eſtate to his wife and ſon, who ſold ther 
lands for a valuable conſideration. The ſimple 


contract creditors brought their bill again 1 


the ſeveral deviſces of the premiſes, and the 
purchaſors, to have the lands ſold for fatisfac- 
tion, Sc.; but the nephew and heir of the firt 
teſtator was not made a party to the bill; and 


held by the Maſter of the Rolls, that as the - 
| 55 848 
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Court of Chancery. 


tate had been for ſome length of time quietly 
enjoyed under the will, it was not neceſſary; 
but generally where lands are deviſed to pay 
debrs, if creditors bring a bill to compel a 


95 


ſale, the heir is to be made a party; other- ; p. win. 


wiſe in caſe of a truſt created by deed to pay 9. 


debts. 
Where there 1s only an equitable charge on 


done. 


a copyhold, and the legal eſtate deſcends to the 


heir, it is neceſſary to make the heir a party, 
otherwiſe the legal eſtate of rhe copyhold could 
not be conveyed to a purchaſor ; but if thTheir 
at law had after the teſtator's death conveyed 
away all the copyhold eſtate, then ſuch grantee 
being capable of conveying to the purchaſor, 


© 


1, 92. Har, 
s v. Ingle- 


it might not be neceſſary to make the heir a 3 p. win, 


party. 

Where there are three mortgagees being joint 
tenants, one cannot bring a bill to forecloſe 
without making the others parties“. 


India Company were made defendants to a bill, 


9 · 


4 Lowe . 


Morgan, 


Brown's Ch, 


Rep. 368. 


Eaſter Term 


The ſecretary and book-keeper of the Eaſt 784. 


for the diſcovery of ſome entries and orders of 


BY the Company. Demurrer, becauſe they might 


be examined as witneſſes, and that their anſwers 


: could not be read againſt the Company. De- 


murrer over-ruled, leſt there ſhould be a failure 
of juſtice, becauſe the Company is not liable to 


a proſecution for perjury, be their anſwer never 
lo falſe. 


If there are principal and ſureties, the princi- 


pal cannot object that the ſureties are not made 


parties. And if a bill be brought againſt prin- 
Cipal and one ſurety, and it is admitted the 
other is dead, inſolvent, and no perſonal aſſets 
at all, his repreſentatives need not be made 
parties. | 


If 


3 P. will, 
310, Wych 


and Mead, 


3 Alke. 406. 
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96 The Pꝛattice of the 


If the ſuit be by one ſurety againſt another 

for contribution, ſuppoſing that A, another 

Rep. Temp, ſurety, is dead inſolvent, the executors of A 
Pinch 15. - OUght to be made parties. 

The Attorney General need not be a party 
to a ſuit relating to a private charity, ſuch 
as a voluntary ſociety to provide for the 

AY members and their widows, by weekly contri- 
277. Anon. butions. 8 
| In a bill againſt the committee of a voluntary 
a Cullen v. ſociety who contract with a tradeſman, it is not 


33 neceſſary to make the other members of the ſo- 


and oihers, Ciety parties“, | 


Tan. em A remainder-man need not be a party to a 


Brown'sCh. bill, (one end of which was to impeach a ſertle- 
3 ment) becauſe a remainder- man is not regarded 
E- Ab. 160. in equity, neither can he be bound, 
< Fell and Bill by ſecond mortgagee, to redeem the firſt 
Bro erm mortgage, the mortgagor, or his heir, muſt be a 
2787. Ch, Party; the heir being abroad the court cannot 
Rep. 276. proceed“. | 
A having outlawed B for a debt due on a 
bond, brought his bill againſt B, and C a truſtee 
for B, with reſpect to an annuity of 207. per au- 
num deviſed to B, in order to ſubject this an- 
nuity to A's debt. By the ovtlawry all B's 


intereſt, as well equitable as legal, was forfeited 


e. wil. to the crown; and A muſt ſet a grant thereof . 


445. from the crown, and make the Attorney General 
a party. | 

Where a bill is brought for ſurrender of a 

copyhold eſtate held for lives, the lord muſt be 

made a party ; becauſe when the ſurrender 1s 

made the eſtate is in the lord, and he is under 

no obligation to new grant it. Contra, in caſe 

vol. Abr. Of copyholds of inheritance, for there the lord 

Eq. 167. need not be made a party, 
Where 


am a£omsS c.oÞþ.. _ QA om 


F IJ al md — 1 1 


Court of hancery, 97 


Where an executor in truſt was outlawed, and 

a witneſs proved that he had inquired after and 

could not find him, it was held that it was not, p. yy 
neceſſary to make him a party. 684. 

One part-owner of a ſhip cannot bring a bill yogue. 
on behalf of himſelf and the other part-owners, e. 
5 on, Brown's 
but they muſt all be parties. Chan, Rep. 
- A, ſeiſed of lands in fee binds himſelf and his 335: 1288. 
heirs in a bond, and deviſes his lands to B in fee, 9 
and dies; in a bill brought by an obligee in a 
bond to ſubject the deviſee to the payment of 
debts, the deviſor's heir muſt be made a party. 19. 99. 

A bill of diſcovery of real afſets may be 
brought againſt an heir, in order to preſerve a 
debt without making an adminiſtrator of the 
Ws perſonal eſtates a party, where you ſuggeſt that 
W the repreſentation is conteſting in the eccleſiaſ- 
tical court. a Alk. 21 
lf the ſuit be by the aſſignee of a legacy, the 
executor ought to be made a party; and it is ch. C. 
not ſufficient to ſay he conſented. „ 
Where an executor or adminiſtrator, before 
probate, or taking out adminiſtration, files a bill, 
and after proves or adminiſters, ſuch ſubſequent 
adminiſtration relates to the death of the inteſ- 
tate, and ſo the probate, though ſubſequent to 
the filing of the bill, is good, and the taking out p. wil. 
the letters of adminiſtration may be charged 356. Hume 
either by amendment or ſupplement. — 
It is a conſtant rule in equity, whenever a bill 
ag 's brought by creditors, legatees, or any other 
perſon entitled to bring it to have the truſts of a 
vill performed, that all the perſons entitled to 
the eſtate unto the firſt remainder in tail are made 
WS parties. As if there are many tenants for lives 
ay ith contingent remainders to the iſſue, remain- 
der to any perſon in tail, or in fee in e; you 

You. I. H muſt 
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1 | muſt make all the tenants for lives parties, and 
| go on until you come to the firſt owner of the 

inheritance, and he ſuſtains the rights of all the 
intermediate remainders until they come in eſe, 


. wg 

5 And if it ſhould happen that any perſon preced. 
[ 
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# ing the remainder in tail comes tx ee pending 
$i the bill, it is the conſtant practice to make hin 
1 2 Vef. 493-a party by a ſupplemental bill. | : 
f A. mortgages his eſtate to B, and then deviſe; 
* the equity of redemption to C in tail, with a | 
Fi great many remainders over. B brought a bill 
1 againſt C to forecloſe; and it was objected u 
ih for want of parties, as the remainder-men were 
PB not before the court, and that therefore the eſtate 
* could not be forecloſed without them. This | 
"WY queſtion had never been ſettled, and Lord Can. 
den took time to conſider it, and he held fir, 
that the redeeming an equity of redemption wa 
originally a matter of favour ; ſecondly, tha 
15 the forecloſing of the firſt tenant in tail would 
Wil forecloſe all remainders, and therefore bringing 
8 | him before the court was ſufficient ; and he ſad 
Wl that he could not reſerve an equity of redemp- Wi 
8 Styles and tion for remainder-men, ſome of whom wer 7 5 
. RNeynolde. Unborn, Y 4 
1 A, having a baſtard, leaves a perſonal eſtate 
Whit. to his executors in truſt for the baſtard, who died 
AR inteſtate without wife or iſſue, The executor Wn 
1 brought a bill againſt B, for part of the perſon 
eſtate, The defendant demurred, becauſe il 
Attorney General and the adminiſtrator of th: 
baſtard were not parties; but the court hel 
that the executor is legally entitled to the pe 
ſonal eſtate; and though in the preſent inſtanc 
he is as a truſtee, yet he has a legal title, and ca 
p. wil. give a good diſcharge to the defendant ; and ti 
13. demurrer was — F 1 


and 


ed. 


viſe 
1th 2 

a bil 
2d 0 
eſtae Wi 
Thi BW 
WIN 
| firſt, 
n ws 
» tha 
would 
nging 
ge ſad 


lemp- 


eſtate 


Iſe the 


nd cal 


KS 
SLY 
C 7 
3 
WS; 
JETS 
8 
] e Fr 
— * 
ee. 
2 To 
95 0 
2%. 
2 
* N 
A Ree, 
din = 
DT; - 
. bs + 5 
hi M = 
4 7 
e 
* 


4 2 
N 
3 
wen BE 
«A A 
* 


o diet 
cuton - 
ſonal 


of the 
t hell 
e pe. 


ſtance 3 5 


nde 
1 ö 


If the mortgagee aſſigns a mortgage, yet he 
mult be a party to a bill to redeem, that he | Ar. 
may account for the profits received by him. 554 
An adminiſtrator (though inſolvent) muſt be 
made a party to a bill for the diſcovery of 
aſſets. | ; 2 Atk. 51, 
[t is a general rule, that no one need be made 
a party, againſt whom, if brought to a hearing, 
the plaintiff can have no decree : thus a reſidu- 
ary legatee need not be made a party ; and for 
the ſame reaſon, in a bill brought by creditors. 
of a bankrupt againſt the aſſignees under the 
commiſſion, the bankrupt himſelf need not be 
made a party, though formerly it was held that ,,, il. 
the bankrupt mult be made a party. 311. 
All perſons concerned in the demand, or who 
may be affected by the relief prayed, ought to be „ in cn 
parties, if within the juriſdiction of the court; 83. 
for it is the conſtant aim of a court of equity to 
do complete juſtice, by deciding upon and 
ſettling the rights of all perſons intereſted in 
the ſubject of the ſuit, to make the performance 
of the court perfectly ſafe to thoſe who are com- 
pelled to obey it, and to prevent future litiga- 
tion; and for this purpoſe all perſons materially 
intereſted in the ſubje& ought to be parties to 
the ſuit, plaintiffs or defendants, however nu- Treatiſe op- 


merous they may be, ſo that a complete decree d 


g by Engliſh 
may be made between the parties. Bill, 144. 


But at the ſame time it is to be obſerved, that 
great caution ought to be uſed in making de- 
tendants to a bill; for if a diſcovery only of 
facts (for inſtance) is wanted by the bill, the 
defendants to ſuch bill will be entitled to their 
colts; and moreover, the complainant thereby 
deprives himſelf of the advantage to be derived 
from the evidence of thoſe whom he has thought 
| H proper, 
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The Pꝛattice of the 


muſt make all the tenants for lives parties, and 
go on until you come to the firſt owner of the 


inheritance, and he ſuſtains the rights of all the 


intermediate remainders until they come ix eſſe, 
And if it ſhould happen that any perſon preced. 
ing the remainder in tail comes fx % pending 
the bill, it is the conſtant practice to make him 
a party by a ſupplemental bill. 

A. mortgages his eſtate to B, and then deviſes 
the equity of redemption to C in tail, with a 
great many remainders over. B brought a bill 
againſt C to forecloſe ; and it was objected to 
for want of parties, as the remainder-men were 
not before the court, and that therefore the eſtate 
could not be forecloſed without them. This 
queſtion had never been ſettled, and Lord Camb- 
den took time to conſider it, and he held firſt, 
that the redeeming an equity of redemption was 
originally a matter of favour ; ſecondly, that 
the forecloſing of the firſt tenant in tail would 
forecloſe all remainders, and therefore bringing 
him before the court was ſufficient ; and he ſaid 
that he could not reſerve an equity of redemp- 
tion for remainder-men, ſome of whom were 


unborn. 


A, having a baſtard, leaves a perſonal eſtate 
to his executors in truſt for the baſtard, who died 
inteſtate without wife or iſſue. The executors 
brought a bill againſt B, for part of the perſonal 
The defendant demurred, becauſe the 
Attorney General and the adminiſtrator of the 


baſtard were not parties; but the court held 


that the executor is legally entitled to the per- 
ſonal eſtate ; and though in the preſent inſtance 
he 1s as a truſtee, yet he has a legal title, and can 
give a good diſcharge to the defendant ; and the 
demurrer was 2 i 
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may be affected by the relief prayed, ought to be, in cn. 


Court of Chancery. | | 99 


If the mortgagee aſſigns a mortgage, yet he 
muſt be a party to a bill to redeem, that he _. FEE? 
may account for the profits received by him. „ 

An adminiſtrator (though inſolvent) muſt be 
made a party to a bill for the diſcovery of 
aſſets. Z 2 Atk. 51, 

It is a general rule, that no one need be made 
a party, againſt whom, if brought to a hearing, 
the plaintiff can have no decree: thus a reſidu- 
ary legatee need not be made a party ; and for 
the ſame reaſon, in a bill brought by creditors 
of a bankrupt againſt the aſſignees under the 
commiſſion, the bankrupt himſelf need not be 
made a party, though formerly it was held that ,,, yy, 
the bankrupt mult be made a party. 311. 

All perſons concerned in the demand, or who 


parties, if within the juriſdiction of the court; 83. 
for it is the conſtant aim of a court of equity to 
do complete juſtice, by deciding upon and 
ſettling the rights of all perſons intereſted in 
the ſubject of the ſuit, to make the performance 
of the court perfectly ſafe to thoſe who are com- 
pelled to obey it, and to prevent future litiga- 
tion; and for this purpoſe all perſons materially 
intereſted in the ſubject ought to be parties to 
the ſuit, plaintiffs or defendants, however nu- Treatiſe op- 
merous they may be, ſo that a complete decree 9 bau 
may be made between the parties. Bill, 144. 

But at the ſame time it is to be obſerved, that 
great caution ought to be uſed in making de- 
lendants to a bill; for if a diſcovery only of 
facts (for inſtance) is wanted by the bill, the 
defendants to ſuch bill will be entitled to their 
colts; and moreover, the complainant rhereby 
deprives himſelf of the advantage to be derived 
from the evidence of thole whoin he has chought 

H #2 | proper, 
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proper, or been adviſed to make defendants to 
his bill; for it is the conſtant rule of this court, 
that the anſwer of one defendant cannot be read WF 
againſt another; and beſides, when it doth not | 
appear that they have any thing in their cul- W 
tody, or that any thing is prayed againſt them, 
they are at liberty to demur to the bill if they RF | 
pieale. | | = 
If a cauſe be adjourned over for want of par- 
ties, and though defendant be not ſerved with RF ' 
any order, yet he muſt be ſerved with /ubprna MW 


Moſetys to hear judgment. 
Rep. 226. | 
Note, fer more upon the ſubje& of parties, vid, 2 Eq, Caf, Abrid, 630. 


CHAP, Ml. 
The Matter of the Bill. | | f 


er E being taken that all proper and ne- 
ceſſary parties to the ſuit are brought be- 
fore the court, the next important circumſtance 
prag. Reg. to be attended to in the framing of a bill is the 
ract, Reg, . 
247 25, matter of it. 

The bill then muſt be true in ſubſtance, 
the matter plainly, yet ſuccinctly alledged, with 
all neceſſary circumſtances, as time, place, 
manner, and ozher incidents; and it muſt be of 
a matter cognizable in this court. 

As it muſt be ſufficient in ſubſtance, ſo it 
muſt have convenient form ; but this in equity 
is not ſtrict or difficult. 

Every bill muſt be under counſel's hand; 
and if it be not, or the hand be counterfeit, or 
diſavowed, the bill will be diſmiſſed upon de- 
murrer, 

| n 
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0 In caſe of a bill without counſel's hand, an- 
ciently it hath upon motion been ordered that 
the defendant ſhould not anſwer, till counſel 8 
had ſigned the bill. „ 
A counſel is not to put his hand to a bill, 
or any other pleading, unleſs it be drawn or 
peruſed by himſelf in the paper draught before %., cc. 
it be engroſſed. 113, 
And a counſel is to take care that the bill be 
not ſtuffed with the repetition of deeds, writings, 
or records, in bæc verba, but the effect and ſub- 
ſtance of ſo much of them only as 1s material 
and pertinent to be ſer forth; and it muſt not 
be impertinent, nor criminal, nor ſcandalous ; 
for if it is, the defendant may refuſe to anſwer 
it until ſuch ſcandal and impertinence be ex- 
punged | 
And it may not be improper in this place to 
ſhew what 1s deemed ſcandal, and what imper- 
tinence. Scandal conſiſts in any thing being 
alledged in a bill, anſwer, or other pleading, 
which is unbeeoming the dignity of the court 
to hear, or is contrary to all good manners, or 
which charges ſome perſon with a crime not 
neceſſary to be ſhewn in the cauſe: and indeed 
in the laſt caſe there ſeems both ſcandal and Pri. Reg. 
impertinence. * 
Impertinence conſiſts in ſetting forth what is 
not neceſſary to be ſet forth, as where the re- 
cords of the court are ſtuffed with long recitals, 
or with long digreſſions of matters of fact which 
are altogether unneceſſary and totally 1imma- 
terial to the point in queſtion ; as where he ſets 
forth a long deed, which is not prayed to be ſet 
forth in hee verba ; where he ituffs his anſwer 
with long recitals which are nothing to the pur- 
pole; as where a bill of revivor is brought, and 
3 the 


102 


Gilb. For. 
Rom. 207, 
. 308, 209 
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the party will ſet forth in bæc verba not only 


the original bill and anſwer, but the whole pro- 


ceedings in the cauſe; for all theſe, being mat- 
ters of record, and of which the party hath once 
paid for copies, he ought not to pay for them 
over again, nor is there occaſion to ſet them 


forth in hec verba, or to make an unneceſſary 
repetition thereof, for they ought to be ſet forth 


very conciſe and ſhort. 

With reſpect to ſcandals, it muſt be obſerved, 
that there are many caſes in which, though the 
words in the record are very ſcandalous and 
reflecting upon the party, yet the court does 
not think them ſo, eſpecially where the ſcandal 
is material and tends to the diſcovery of the 
very point in queſtion ; for a man may be 
guilty of a very notorious fraud, or a very 
ſcandalous action, as in the caſe of a marriage 
brocage bond, to draw in a woman to marry ; 
or in the caſe where a man is falſely repreſented 
to have a great eſtate, when in fact he is a bank- 
rupt ; in theſe and many other inſtances which 
might be collected, the matter alledged may 
appear to be very ſcandalous, and not fit to re- 


main upon the records of the court; and yet 


perhaps without having an anſwer to this very 
matter, the party may loſe his right; and the 
court always judges whether, though the matter 
may primd facie be ſcandalous, it is of abſolute 
necellity to be ſo; and if it materially tends to 
the point in queſtion, and is become a neceſſary 
part of the cauſe and material to the defence of 


either party, the court never looks upon this to 
be ſcandalous, | e 
But where the ſcandal is altogether immate- 
rial, and foreign to the point in queſtion, and no 
way relates to the merits of the cauſe ; 4 0 
theſe 


Court of Thancery, 103 


theſe caſes where the Maſter reports it ſcan- 
dalous, there the court will order the Maſter to 
expunge it out of the record, and give the party 
colts for this vexation ; and in the caſe of ſcan- 
dal or impertinence in a bill, the courſe 1s for 
the defendant to/move the court, upon which 
he obtains an order to have the bill referred to 
a Maſter, and he reports whether it be ſcan- 
dalous or impertinent, which if ſo reported, 
the court upon motion will make another order 
that ſuch ſcandal or impertinence be expunged 


by the ſaid Maſter ; and that the plaintiff ſhall 
: pay the defendant his coſts occaſioned by ſuch 
impertinence or ſcandal, to be taxed by the ſaid 
> Maſter ; and though coſts are only awarded 
2 and even directed to be taxed, yet the Maſters 
/ generally allow full coſts, and at the end of the 
a bill there is an article of twenty, thirty, forty, 
cr fifty pounds (as the caſe may be), which the 
1 party may be ſuppoſed to ſuffer in his reputa- ., 
£ tion by means of this ſcandal. And it is diſ- But nothing 
Y cretionary in the Maſter to allow what he gate is 
y pleaſes; and the Maſters conſtantly make ſuch fcandatous. 
E an allowance as the circumſtances of the caſe * Veſ. 24. 
« call for. The court of 
y 5 1 Excbequer 
was of opinion that after an anſwer is come in, it is too late to refer the bill for 

je impertinence, but it is never too late to refer for ſcandal, Bunb. 304. pl. 387. 
Abill was brought to eſtabliſh a bond for ſecur- 
8 ing an annuity of 60 J. per annum, given the 
7 plaintiff as premium pudicitie ; a croſs bill was 
brought, praying the ſecurity may be delivered 
(o vp, as the plaintiff was a common proſticute, 

The defendant's counſel offered to prove the 
4 plaintiff guilty of lewdneſs with a particular per- 
1 lon ; it was objected, the charge in the croſs bill 


being only ſhe was a lewd woman, the defendant 
H 4 ought 
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ought to confine herſelf to a general character, 
and not to particular inſtances. Lord Hardwicke 
thought the objection of great conſequence to 
the practice of the court, and took time to con- 
ſider till the firſt day of rehearing after the 
term. | 
And on a rehearing of this cauſe Lord Hard. 
wicke laid it is ſufficient to put in iſſue a general 
charge of lewdnels, and under this you may give 
particular evidence; but then it muſt be pointed 
* Ack. 337. and applied to the genera] charge. 
It ſometimes happens that the court will paſs 
a cenſure upon the counſel who ſigned the bill 
or anſwer with impertinent matter in it, and 
will even order the counſel to pay the coſts of 
ſuch impertinence ; as where the plaintiff having 
inſerted ſcandal in his bill, the Maſter taxed coſts 
Chan, Rep, at 100 J.; the court reduced them to 50/7. ant 
794. bm" 5 J. more to be paid by the counſel whoſe hand 
liſon, was ſet to the bill. 0 
If the Maſter upon a bill, anſwer, or any 
other pleading being referred to him for ſcandal 
or impertinence, reports the ſame not to be ſo, 
Ora, Cane, then he who procured the reference ſhall pay 
94. the coſts of the reference. | 
| A reference of an anſwer to the Maſter for 
impertinence was refuſed to be diſcharged, al- 
though not moved for till after notice of motion 
for diſmiſſion of the plaintiff's bill for want of 
proſecution, becauſe there is no eſtabliſhed rule 
of the court within what time an anſwer may be 
referred for impertinence ; and though Lord 
Hardwicke had compared. it to the caſe of ex- 
ceptions, when they are not brought in within 
two terms, he had not laid down a rule upon 
Thie worthy The ſubject. | | 


v. Allen, 


Trin. Term 1784. Brown's Chant. Rep. 400, 
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Court of Chancery. 


CHA F IT. 
The Time when the Bill ſhall þe filed. 


Za 7 bill being drawn, or eruſed, and 


ſigned by counſel, it muſt then be fairly 


engroſſcd on parchment with double one ſhil- 
ling ſtamps, and carried to a clerk in court 


to be filed, who firſt enters it in his cauſe-book, 
and then in the general bill book of the office 
after which he marks it at the top with the day 
of the month and year, and ſubſcribes his name 


at the bottom on the left ſide, and then delivers 


it to his ſix clerk, if in his ſtudy, to be filed; 


but if the ſix clerk be abſent, he puts it over 


his ſtudy door, and the ſix clerk having entered 
it allo in his book, files it. | 
Anciently the bill was filed before the iſſuing 


ol the /upzna, and was a petition for it. 
= And there being a deviation from this prac- pn. Reg. 
W tice that proved inconvenient and burthenſome 27. 


to the ſubject, it is enacted by the ſtatute 4 and 


3 | 5 Ann. c. 16. ſec, 22. that no /ubpena or proceſs 


of appearance ſhould iſſue till after the bill is 
filed with the proper officer, in the courts of 
equity, unleſs in caſe of bills for injunctions to 
ſtay waſte, or to ſtay ſuits at law, and a certifi- 
cate thereof, brought to the ſabpæna office, un- 
der the hand of the fix clerk, or other ſworn 
clerk who uſually files bills in equity : and for 


: | which certificate he ſhall receive no fee. 
All bills are to be dated the ſame day they } 


are brought into the ſix clerk's office; and no 
lix clerk to preſume to antedate any bill; and no 
under clerk to preſume to keep any bull by mY 
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106 The Paattice of the 
but with the firſt opportunity deliver the ſame 
Ora. Cane, to the ſix clerk, or his allowed deputy in his ab. 
114. ſence, to be accordingly filed. 5 
No bills, anſwers, or other pleadings ſhall be 
Ibid. 114. ſaid to be of record, or to be of any effect in 
55-84. 431- court, until the ſame are filed with ſuch of the 
. the ſix clerks with whom they ought properly to 
Practice is remain. Nor are they to be copied till the ſame 


not other. 
wiſe ? are ſo filed. 


CHAP, V:; 
Of amended Bills. 


\ N amended bill is eſteemed but a continu- 

ation of the original bill, and both reckoned 

but as one. And where any alteration is made 

in a bill before the cauſe is at iſſue, this is called 

an amended bill, and obtained by the order of 
the court. 

If any overſight in a bill is diſcovered which 
requires an amendment before an anſwer, the 
plaintiff may upon motion or petition either 

- amend or dilmils his bill; but if the defendant 
has appeared and taken a copy of the bill, the 
bill cannot be diſmiſſed without payment of 
coſts to be taxed, And after an appearance, if 
before anſwer, the plaintiff may move and ob- 
tain an order of courſe to amend his bill with- 
our coſts (but in this caſe he muſt amend the 
defendant's copy) ; but if the plaintiff wants to 
amend his bill after the defendant hath put in 
his anſwer, and he requires an anſwer to the 
amendments, he may move to amend his bill on 
payment of twenty ſhillings coſts to the defend- 
ant (which is a motion of courſe), but then r 

mu 


Court of Chancery, 


muſt take care to pay thoſe coſts on the amend- 
ment of his bill, and before he proceeds againſt 
the defendant, otherwiſe he will be guilty of ir— 
& regularity ; and in this caſe the defendant muſt 
be ſerved de novo, and proceeded againſt as in 
the caſe of an anſwer to an original bill, ſince an 
original and amended bill are in the eye of equity 
only one bill, and both make up bur one record, 
If the amendment is in a material point, the 
clerk or ſolicitor on the other ſide muſt have 
notice of the amendment; and his copy mult be 
WB amended accordingly; and if the amendment 
is ſo large that the defendant will require a new 
copy, the party amending muſt pay twenty ſhil- 
W lings colts, | 
do if the amendment require the defendant's 
further anſwer, the plaintiff muſt pay coſts. 
After anſwer the plaintiff may have leave to 
add parties, or amend his bill/with reſpect to 
them without coſts; and fo he. may in other 
matters, if he requires no further anſwer of thoſe 
that have already anſwered, and that the de- 
fendant be at liberty to anſwer if he thinks fit. 
But the amendments muſt be ſo ſmall, that the 
defendant's copy may be conveniently altered as 
to the amendment (which the court will order 
to be done), or elſe he mult pay twenty ſhillings 
coſts; becauſe the defendant muſt take a new 
copy. 

If the amendments are ſmall, the old ingroſſ- 
ment may be amended, If not, there mult be 
4 new one, or a ſuppleinental bill, whereto coun- 
lel's hand mult be ſer. 

Where three or four orders are obtained for 
the amendment of a bill, and new ingroſſments 


29. 


Ibid. 29. 


Ibid. 29. 


Ibid, 29. 


Barnard. 


Pra, Reg. 


made under thoſe orders, the rule of the court Rep. 23a. 
is, that it che plaintiff moves for further liberty 8 ®s 
LO Thompſons 
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to amend his bill, he ſhall pay full coſts to be 
taxed. | Fe, 

But in a late caſe the plaintiff having obtained 
an order for amending his bill on payment of 
twenty ſhillings coſts, the defendant moved 
to diſcharge that order, and that the plaintiff 
might pay taxed coſts, And the ground of this 
application was, that the plaintiff had amended 
his bill three ſeveral times before with very large 
amendments; and the expences to which the 
defendant had been put in taking office copies 
of theſe amended bills were three times as much 
as the forty ſhillings coſts allowed. 

Ihe Lord Chancellor ſaid, that the mere 
ſtatement of the number of ſheets in the ſeveral 
amended bills, was not ſufficient to break through 
the general rule; but in order to do this a de- 
fendant muſt ſtate a caſe of particular oppreſſion, 

Brow Ch. There mult be a general rule upon this ſubject, 
Ca. 291, and that general rule allows but twenty ſhillings 
Ilan. Coſts, and muſt be abided by; and the motion 
, Lyndon. WAS refuſed. 

If a defendant anſwers inſufficiently, and you 

except to ſuch anſwer, and it is referred to the 
Maſter, who upon argving the exceptions before 
him reports the anſwer inſufficient ; in this cake 
you may move to amend your bill without colts, 

— Aluggeſting in the motion that the anſwer is reported 
inſufficient, and praying that he may anſwer the 
exceptions and amendments at the ſame time; 
but if you except to the defendant's anſwer, and 
the defendant ſubmits to anſwer, and you find 
it neceſſary to amend your bill, here it may be 
done without coſts, | EO 

At any time before publication the court will 
ſuffer the plaintiff to add parties; and without 
coſts, if there be no plea or demurrer; and if the 
addition 
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addition be ſo ſmall as not to require a new 

copy of the bill, nor any further anſwer, and 

the plaintiff amending the defendant's copies, 

and even after publication, and at any time be- 

fore hearing, upon cauſe ſhewn, the plaintiff pra, reg, 
may obtain an order to add parties to his bill; 2% 

but in this caſe, the cauſe as to ſuch new de- 


8 ſendants muſt be heard upon bill and anſwer, 
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7 : . 8 Foſt 
is not bound to anſwer, he may, if his intereſt Bae 


by the charges. 


Plaintiffs may be ſtruck out of the bill any 
time before hearing, a ſpecial order of the court 
being had for that purpoſe; but this cannot be 


done without an order and notice given to the 
defendants, becauſe -by ſtriking out one of the 
$ plaintiffs you leſſen the defendant's ſecurity for 


the colts. 


So a defendant may be ſtruck out at any time 
before hearing, but if it be after appearance it 


diſmiſſed. | | 
If a defendant by anſwer diſclaim all intereſt 


in the matter in queſtion, or appears to be a diſ- 


intereſted perſon, his name may commonly be 
ſtruck out at the requeſt of either plaintiff or 
defendant; but it muſt be with coſts to be taxed 
after anſwer, 
On a plea in abatement for want of proper 
parties, it is in the power of the court to diſmiſs 
the bill without prejudice, or to give leave to, .., 
| s P. Will, 
amend on payment of the coſts of the day. 428, 
There can be no amendment to a bill in part 


when it has been diſmiſſed upon the merits. 2%, Wil. 


After a demurrer to the whole allowed, the : 


bill is regularly out of court; and there is no 
inſtance of leave to amend it, e 


When a bill is amended, though a defendant Foter ». 


. i rown's Ch. 

is affected; and if he does not, he ſhall be bound R*p. 616. 
Trin. Term 

1789. 


A fter 


will be with coſts ; the bill as to him being a 
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After publication paſt, and the cauſe ſet down, 

you can only amend by making parties, and 

J Aik, 372, Cannot introduce new charges, or put a materia 
Gooowinv. fact in iſſue, which was not in the cauſe before; 
end others, but a ſupplemental bill is to be preferred in thi 

---"" FEpect. 
A plaintiff, by a falſe ſuggeſtion that e cal 
was at iſſue only, when it was in the Chancellor; 


paper for hearing, obtained an order at the Roll 


— 


diſcharged, and the cauſe put off till next Term 

on paying the coſts of the day, that the plaintif 

Ibid, 583. may have an opportunity of amending his bill. 
The original bill 1s to be firſt anſwered, but 

if the plaintiff in that bill will, after the croſs 

bill filed, amend his bill in things material, 

this amended bill, as to the amendments, is a 

new bill, and .the plaintiff in the original bil 

2 b. Will. ſhall be bound to anſwer the croſs-bill, which 
435 deb was filed prior to the amendments made to the 
Vid. alſo Original bill, before ſuch time as the ſaid plain- 
Dae v. tiff in the original bill ſhall have an anſwer to 


ark, 724 his amendments ; and as the amended bill mult 
ong v. 
Atk, in ſuch caſe to be Joſt as to the whole. 

It was ſaid by Lord Chancellor Hardwidk, 
that after publication 1s paſt, there is no inſtance 
of a plaintiff's obtaining an order to amend hi 

1 Ack. 51, bill, without withdrawing his replication. 
The Maſter of the' Rolls ſaid, that the plain- 
tiff may move to amend his bill on payment o 
twenty ſhillings coſts, after a demurrer is put in 
if it is not ſet down to be argued ; and after i 
is ſer down, on payment of the coſts of the de- 
Moſzlys murrer; and the Regiſter being conſulted agreed 
Rep, Anon. . a 
301. to the difference. 

Demurrer to a bill, becauſe no repreſentativ6 

made parties; afterwards to help this defect the 


plaintif 


for liberty to amend his bill; the order wa 
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Court of Chancery. 


plaintiff took out letters of adminiſtration, and 
charged the ſame by way of amendment to the 
bill, having obtained an order for ſuch amend- 
ment: it was objected that thele were mat- 
ters ariſing after the filing of a bill, therefore 
proper for a ſupplemental bill; and though this 


was pleaded to the bill, yet the plea was over-; p. Will. 
ruled, becauſe ſuch matters may be charged either 35 


by way of ſupplemental or amended bill. 

A bill may be amended (by order) by adding 
ſeveral tenants of a manor, in order to eſtabliſh 
a cuſtom. | 

A conveyance ſet forth in a bill without date 
amended by order. 


the amendment, in order to avoid impertinency. 
When a plaintiff hath obtained an order to 


amend after anſwer, and neglects ſo to do, de- 


fendant may after three terms move to diſcharge 
the order, and at the ſame time move to diſmiſs 
the bill, in the uſual manner; or if an injunc- 
tion hath been obtained for default of appear- 
ance, or of anſwer, and plaintiff amend his bill, 
upon coming in of defendant's anſwer, defend- 


ant mult, after anſwer to the amendment, move This wasde- 

„ termined in 
. f 3 , Jag 22 the caſe of 
1s, not diſſolved by plaintiff's amending his bill, Maſon and 


or by defendant's anſwer thereto; and if after 1, 
anſwer, and before the injunction be diſſolved, Þ 
defendant incur a breach thereof, he may be p 


to diſſolve the injunction i, for the injunction 


committed, 

When plaintiff hath obtained an order to 
amend his bill, and neglects to act under it, de- 
endant may move that plaintiff may amend 
his bill in a limited time, or the order to 
: | amend 


1. Hume 
Þ 1eys v. 
Humphreys, 


Nelſ. Chan, 
| Rep, 114. 


Ibid, 260. 
The amended bill muſt very ſhortly recite 

the original bill, and ought to take no further 

notice of it, than what is neceſſary to introduce 
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amend be diſſolved. The plaintiff ſometimes 
excepts to defendant's anſwer, and then moves to 
amend, and that defendant may anſwer the 
amendments and exceptions at the fame time; 
and frequently to keep an injunction in force, 
or otherwiſe, plaintiff does not amend within a 
reaſonable time. In this caſe defendant may move 
that plaintiff be ordered to amend in a certain 
time, or that the order to amend be diſcharged, 
and defendant be at liberty to anſwer the origi. 
nal bill, 5 

After a third order of amendment a defend- 


a Alk. 123. ant will be allowed coſts to be taxed. 


& 


CHAP. V.. 
Bill of Interpleader“. 
A BILL of interpleader is where two or more 


claiming the ſame thing by different or 
ſeparate.intereſts, pray the judgment of the court 
to which of them it belongs. | | 
But that which is commonly called a bill of 
interpleader, is. that which is exhibited by a third 
perſon, who not knowing to whom he ought of 
right to render a debt or duty, or pay his rent, 
fears he may be hurt by ſome of the claimants; 
and therefore prays that they may interplead, 
ſo that the court may judge to whom the thing 
belongs, and he be thereby rendered ſafe on 
the payment ; and this he may do whether any 
ſuits be actually commenced againſt him in law 
or equity, or is only in danger of being mo- 
leſted : ts where different perſons claim the ſame 
thing in diſtinct and ſeparate intereſts, " 


9 


\ 


Court of Chancery, 


| 113 
et A bill of interpleader is ſometimes neceſſary 
to when one who is not party in the firſt ſuit ſup- 
he poſes he has a ſeparate intereſt in the matter in 
e; queſtion, and brings his bill againſt the firſt or 
ce, other defendant, praying to be relieved accord 
1 4 ing to his right: whereupon the firſt plaintiff 
We makes the ſecond a defendant, in order to inter- 
ain plead and conteſt the right ; or if the firſt plain- 
ed, tiff does not make him a defendant, then the 
gl defendant may exhibit his bill againſt all the 
WS other parties, and pray that they may interplead, 
ad- and that the court may order and decree to which 
W of them the thing in demand belongs, and fur- 
ther as his caſe requires: or if there be no ſuit here 
between the claimants, he, who has ſuits at law 
brought againſt him, or is in danger of trouble 
from both the claimants, may file his bill againſt. 
chem, and pray that they may interplead; and 
chat the proceedings at law againſt him may bep,,q Reg. 
ſtayed till the right be determined. + 
ore A mortgagor brings his bill to redeem ; after, 
t or come aſſignees of the mortgagee with a bill of 
hurt interpleader; the mortgagor then makes them 
defendants to his bill; they ſay they are ready 
| of co receive the money: by the interpleader and 
wird delay of proceedings thereupon, the mortgagor : 
it of eeps the money by him two years; he prays he 
ent, may now pay it into court, to ſave further in- 
nts; iereſt; which the court would not order, but : 
ead, Have leave to the mortgagor to ſet down the 
bing i cauſe for hearing againſt all, upon bill and an- 
. on wer. IE . Ibid, 40% 
any So a bill of interpleader may be brought to 
la aſſiſt either plaintiff or defendant: as if there be g 
mo- enant for life, remainder in fee ſubje& to a 
Came mortgage, and tenant for life prefers his bill 


ganſt the mortgagee to redeem; he in remaia- 
Vol. I. 1 der 
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The Prattice of the 5 
der may prefer his bill to pay off his proportion .. 
and be let into the redemption. H 

So if there be a rent- charge granted out oft 
lands, previouſly ſubject to a mortgage, and the o 


mortgagee prefers his bill to forecloſe, the hn 


grantee of the rent-charge may prefer his bill Wi. 


_ againſt the plaintiff, to come in and aſſiſt the a 


defendant, by tendering of the money, and to 


each of the defendants whom it ſeeks to compel 


1 Veſ, 248, 


Ibid, 


Prat, Reg. 
39s 


;/ 


fave the eſtate, out of which his rent-charge is 
to come. 
If a bill of interpleader does not ſhew that 


to interplead claims a right, both the. defendants 
may, demur : one, becauſe the bill ſhews no claim 
of right in him; the other, becauſe the bill ſhey- 
ing no claim of right in the co-defendant, ſheys 
no caule of interpleader ; or if the plaintiff ſheys 
no right to compel the defendants to interplead, 
whatever rights they may claim, each defendant 
may demur. 

The plaintiff in a bill of interpleader muſt 
annex to his bill, or upon the filing thereof, 
make an affidavit that he does not exhibit his 
bill by fraud or colluſion with all or either of the 
defendants, or of any other perſon or perſons, but 
only to be indemnified, and to pay his rent or 
debt ſafely to ſuch perſon to whom this court 
ſhall order or adjudge the ſame to belong ; and 
the want of this affidavit is a ground of demurret, 

A. perſon preferring a bill of interpleader 
ought to bring the money or rent due from hin 
into court, till which done, the court will not 
commonly order an injunction, or ſhew the 
plaintiff any countenance ; but it has been held 
that it is not neceſſary that the party ſhould 
bring the money into court, unlels the other 


fide require it; ideo quære. But at all events 
i 
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Court of Chancery, 
ss abſolutely neceſſary in ſuch bill that the party 
could make an offer to bring it in, and even 
W the whole of the money as is demanded by the 
original bill; and if he does not do fo it is per- 
haps in ſtriftneſs a ground of demurrer; - 
or the court, in caſe ſuch offer is not made upon 
application of either of the defendants, will Band. 
Norder ſuch plaintiff to pay the money or rent in- Rep: 251. 
to court, or into the Bank of England, in the rae Ko 
name of the Accountant General, in truſt for the cn 
WE cauſe, and for the benefit of ſuch party-to whom and others 
me court at the hearing of the cauſe ſhall de- CO 
5 y Eneli 
cree the ſame. Bill 126, 
BE [fa cauſe has been heard upon a bill of inter- 
WY pleader, and a trial at law directed to ſettle the 
Wight between the defendants, there is an end 
of the ſuit as to the plaintiff; ſo that if he after- 
WE wards die, the cauſe ſhall ſtill proceed, and there 


need no revivor, each defendant being in the 


WE nature of a plaintiff, Ruled upon motion. 1 Ver, 341. 
= The affidavit to a bill of interpleader need not 

WS {war it is at plaintiff's own expence, only that 

there is no colluſion with any of the defendants. 1 Vef. 248, 
lfa guardian ſets up a title to himſelf, and 
conceals an infant who is ſuggeſted to have a 

Wright to controvert that title, a bill may be 
brought to compel the guardian to produce 

Eh hun, | 

A bill of interpleader cannot pray an injunc- 
bon to reſtrain proceedings in an ejectment, be- 
aauſc ſuch bill cannot be as to the poſſeſſion, 
but mult be as to the payment of ſome demand 
of money, Ibis, 
An executor, as he is in auter droit, unleſs he 
bas proved his teſtator's will, is not entitled to 
bling a bill o interpleader, till, as ſtanding in 
le place of the teſtator by virtue of the . 
I 1-3 | © 
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he has made himſelf a debtor. At law an ex. 
ecutor may bring an action before probate; but 
he cannot declare till the will is actually proved; 
and a bill in equity being in the nature of a de. 
claration at law, an executor cannot bring a bill 
here till after probate. 

The perſon who finds it neceſſary to prefer: 
bill of interpleader, muſt prefer the ſame befor 
any decree is pronounced; for if he poſtpones 
his bill till after the decree, it is diſcretionary n 
the court whether they will ſtop the execution of 

| it; and that is never done, where it can be made 
| to appear to the court that the party knew tha 
| the cauſe was in conteſt, and yet ſtood by with. 
q | out claiming ; for then after a decree, ſuch in. 
| terpoſition is preſumed to he malicious, in order 
2 For, Rom, to hinder the decree of the court from taking i 
. | Where the plaintiff can and will make th: 
Wo perſon preferring a bill of interpleader a defend. 
I ant, whereby all the purpoſes of ſuch a bill my 
| be anſwered, in that caſe ſuch third defendant 
will be obliged to diſmiſs his bill by the rule 

Ibid, of the court. | | 
When money ſhall be brought into court an 
there remain till the heir and executor interplea, 
a Freeman vid. the caſe of the Earl of Carliſle v. Globe and 

143. Others executors of Andrews. 

A bill in nature of a bill of interpleader wa 
brought to redeem a mortgaged eſtate, praying 
that the defendants might ſettle the rights be. 

Shotholt ». tween themſelves, that the plaintiff might nd 
Rep, Pay his money into a wrong hand. | 

A bill of interpleader was filed by the leſſee 
of ſeveral farms againſt annuitants who had db 
trained for rent on the plaintiff's farms, and tit 
rents which had accrued were paid into m_ 

| an 
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W the interpleader. 


3 Court of Chancery. 117 
and the only queſtion was with reſpect to the 


plaintiffs coſts, whether they ſhould receive 
them out of the rents paid in, or await the event 


WE of the ſuir, and recover them againſt the parties 


who ſhould appear ultimately to be wrong in 


Lord Chancellor. The tenants ought at 
all events to have their coſts; and there being 
a fund in court, to be ſure of them out of that -— 


2 fund, Nothing can be more clear, as the idea 
WY of a bill of interpleader preſumes in the plaintiff a 


right paramount the interpleader. The party 
calling upon others to interplead, is in the ſitu- 


Nation of a ſtakeholder ; and the plaintiffs were 
ordered their colts out of the rents in court. ay . 


| Thompſon, 
Hil. 1787, Brown's Chan, Caf, 149. Note, For the defendants it was urged, 
that in a ſimilar caſe it was determined at the Rolls, that wherever there were two 
legal rights, and the parties were ordered to interplead, the plaintiff in interpleader 
muſt take his coſls againſt the party who was wrong in the interpleader, 


CHAP. VII. 


Certiorari Bill. 


EÞ ; Is ſpecies of bill derives its name from 


a ſpecial writ of certiorari being prayed for 


the purpoſe of removing a cauſe already com- 
gmenced in an inferior court of equity from that 
into the court of Chancery. 


And the prayer of this bill is grounded upon a 


oggeſtion neceſſarily ariſing from one or ſome of 

be following circumſtances ; that by means of the X 
Z limited juriſdiction of the court, or by reaſon that % 
che cauſe is without the juriſdiction of the inferior 
courts, or that the witneſſes live out of the juriſ- 


diction, or that the defendants do, and are not 
| 13 able 
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not prayed. 


ing him to certify or ſend to this court the tenor 
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able by age or infirmity, or the diſtance of 
place to follow the ſuit ; or that upon ſome ſub. 
ſtantial reaſons ſhewn, equal and impartial juſtice 
to the parties is not likely to be obtained in the 
inferior court: and for this purpoſe the bill 
ſhould ſtate the proceedings in the court below; 
the incompetency of that court to decide be. 
tween, and adminiſter juſtice to the parties, and 
pray the writ of certiorart. 

No appearance or anſwer to this bill being 
required, the writ of /4Zpena is conſequently 


/ When the party has filed the certiorari bill in 
Chancery, he muſt enter into a bond with the 
Regiſter to prove the ſuggeſtions of the bill in 
fourteen days. A ſubpæna mult next be ſued 
out and ſerved; and the Regiſter's certificate of 
ſecurity being given, and a certificate from the 
Six Clerk that the bill is filed, being obtained; 


a brief of the bill ſhould be prepared, and the} 


writ moved for in court; which being granted, 
and the order drawn up, paſſed, and entered a; 
in common cales, the ſolicitor muſt apply to 
the Six Clerk to make out the writ, which is di- 
rected to the judge of the inferior court, requir- 


of the bill or plaint, with the proceſs and pro- 
ceedings thereon. The writ being ſerved and 
returned, together with the proceſs and proceed- 
ings, upon motion, the writ of certiorari, toge- 
ther with the proceedings removed, will be 

ordered to be filed. | | 
The interrogatories to prove the ſuggeſtion 
of the bill being drawn and filed with the es- 
aminer, and witneſſes being examined accord. 
ingly, an order ſhould be obtained upon motion 
or petition to refer the examination to a Make, 
- an 
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and the examiner to attend with the depoſitions; 


| or petition to retain the bill removed, after which 


Court of Chancery, 119 


and if it appears by the plaintiff's own ſhewing 
in his bill below, that he lives out of the juriſ- 
diction of the inferior court, without proving any 
allegation, an order may be obtained on motion 


the defendant muſt put in an antwer as if the 
cauſe had been originally inſtituted in the court 
of Chancery ; but if it be neceſſary to proceed 
upon the interrogatories, the Maſter's report 
mult be obtained, and if he certifies the ſuggeſ- 
tions of the bill to be proved, the court mult be 
moved to retain the bill upon ſuch report; and 
in caſe the ſuggeſtions cannot be proved in the 
fourteen days, an order for further time may be 


obtained upon motion or petition, an affidavit , 


of the fact ſufficient to induce the court to grant 
that indulgence being firſt filed. If the ſug- 
geſtions are not proved, a procedendo may be ap- xg. cat. 
plied for of courſe. Abr 80, 81, 

The certiorari bond 1s to be entered into by 
the plaintiff and one ſurety in the penalty of 1004. 
to the Maſter of the Rolls and the ſenior Maſ- 
ter in Chancery, | 

The defendant and not*the plaintiff in an in- 
ferior court of equity is at liberty to remove the 
proceedings into the court of Chancery by cer- 
liorari. 

And the plaintiff in this court is to examine 
and have publication within fourteen days after 
the return of the certiorari, to prove his ſuggeſ- 
tions, and give the court juriſdiction. The de- 
fendant is not to examine to or publiſh any 
thing to diſprove it; and though the de- 
fendant ſhould examine as ſoon as anſwer, yet 
the depoſitions ſhall not be publiſhed but in the 

rdinary courſe ; for after the plaintiff's firſt 

14 examin- 


— 


re 
x 


F 
P 


* 8 
2 ©. 06-65 iv 9649 ty 


— 


. > T - TY - ** ww + . * = - * 
8 N N r . 2 
D „ r —— * »* — 2 ws = — 5 > E 
* DA FP r 2 3 Wr r a CTR ws Ee ncaa > Fane © Tad a * _ 8 — 


e eee eee 
ee e eee 


3 


8 
n 


8 


— 
22 wy 2 2-4 - 
88 2 


T TS - PRE 7 whe ot — 4 
r 


os 
eee, 


6g : = 2K IEA > "= * Is — oe" = 
i - — — * 
1 * 1 — 4 ma 
— TESTETS ES: — — 
. ——— ag. KK -— 5 
— _— ; — we ; — 
— 2 — =_— __ — 2 * 


120 The Prattice of the 
i examination to affirm the Juriſdiction, if the 
[7 court retain the cauſe, both parties are to ex- 
4 amine orderly to the merits and body of the 
41 cauſe, and have publication according to the 
. Totb. 145. Ordinary rules. 
4-1 A certiorari bill was brought to remove a cauſe 
i out of the Mayor's court, his witneſſes living out 
= - of that juriſdiction ; and inſerted other matters 
if relating to an account not in controverſy in the 
'F Mayor's court. After examination of witneſſes 


the defendant moved for a procedendo; and in- 
ſiſted that if the cauſe ſhould be heard here, he 
could not be relieved, not having any bill here; 


other matters not determinable in the Mayor's 
court ; neither can the bill be divided, but the 
cauſe after hearing was diſmiſſed out of this 
, 

Upon a certiorari bill the cauſe is brought 
on to hearing; the court, if they think fit, 
may either ſend the cauſe back to be deter- 

mined in the Mayor's court, or detain it. It 
has been done both ways, ſometimes retained 
and decreed here, but oftener ſent back ; ſome- 
times after publication, and ſometimes after a 
2 Ver. 491. /uVPena to hear judgment. 

Plaintiffs here ſue for lands in the county pala. 
tine of Durbam : one of them lives in the county 
of Middleſex; the other is an old infirm man, 
and not able to follow the ſuit; therefore a cer- 
tiorari was granted to the Chancellor of Durban, 
to certify the proceedings depending before him 

Co. Rep. 63. into this court. 

WH Where a motion was made at the laſt ſeal to 

quaſh or ſuperſede a writ of certiorari, which 


Iſſued out of this court, to remove a plaint of re- 


Rich and 


Jacques, 
1 Chan,Cal. 


31. 


don, 


but a procedendo was denied, the bill containing 


lcvin in the Mayor's court of the city of Lon. 
e Sw / 
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Court of Chancery. 


Ion, it was objected that this writ was bad, be- 
cauſe the teuor of the record is only directed to 
be removed, and not the record itſelf: 
Lord Chancellor having taken time to con- 
fider it, ſaid, where a replevin is in a court of 
record, you may remove it by certiorari, iſſuing ary 
either out of the court of King's Bench, or this F. N. B. 554. 
| | Ato edition. 
COUTrt: ? 
5 As to the exception, that it is not to remove 
W the record and proceſs, but the tenor; I think 
the writ is erroneous for this reaſon : 
There is a great difference between the record 
itſelf, and the tenor, for this is only a tranſcript 
or copy; indeed it muſt be literal, but ſtill it is 
only a tranſcript; and as this is a certiorari to 
remove a record out of an inferior court, in 
order to be proceeded upon in a ſuperior court, 
BE i: ought to be the very record, for otherwiſe no 
proceeding can be had upon it. 
There is a difference between a habeas corpus 
and a certiorari; that removes the body cam 
cauſa, and then you muſt begin in the ſuperior 
court, and declare de novo; but on a certiorari 
you muſt proceed on the record, as it ſtands 
when removed. ? 
There is another difference between certioraries 
themſelves : this preſent writ was framed, I be- 
lieve, from certioraries brought for another pur- 
PP, for the precedents found in the Curſitor's 
ook, which I looked into are ſuch, and they 
are 1n order only to uſe the record as evidence ; 
for if aul tiel record be pleaded, the court cannot 
have the record but by certiorari, and then the 
tenor, if returned, is ſufficient as evidence of the 
record; and will countervail the plea of nul tiel 
record, but when the record is to be proceeded F. v. 8. 548. 
vpon, the record itſelf muſt be returned. og _—_ 
There 
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conſequence would follow, that by ſending for 
the tenor of the record, the inferior court would 
Salk. 147. be tied up, and yet the ſuperior court could not 
565. proceed. 
From theſe authorities I think this certificate 
is erroneaps, and if I ſend it to the Common 
Pleas by mttimas, this exception might be taken 
there, and give great delay. 
The queſtion then is, Whether I ought to quaſh 
or ſuperſede this writ ? and J am of opinion, that 
I cannot quaſh it, but muſt ſuperſede it; for! 
cannot quaſh but on a view of the record itſelf, 
and fo mutt wait for the return. | 
This came in queſtion in the great caſe of Sir 
To. Sherp and the Mayor, Aldermen, and Com— 
monalty of Lyndon, in the latter end of Queen 
Annes time, in the court of King's Bench. 
Amandamus iſſued to them by corporate names, 
and before the return it was moved to quaſh it, 
becauſe miſdirected, for that it ought to have 
been to the Mayor and Aldermen only; this 
was argued, and the judges differed in opinion; 
but Mr. Juſtice Eyre took an objection, that 
the court could not quaſh the writ, becauſe it 
was not before them as not being returned, and 
that it muſt be a /uper/edeas only. 
And the whole court were unanimouſly of that 
+ Ark. 37% Opinion in this reſpect, though they diſagreed 
v. Kinalon. in Other points. | 
Let the writ be ſuperſeded and a procedendt 
awarded, | | 
| To a bill of appeal and a review, the cauſe 
having been heard and decreed in the county pals 
| tile 


hy There is no difference when the proceeding 
3 upon the record is to be removed, whether it be 
* before judgment or after; in both caſes the re- 
N cord muſt be returned: if it was not ſo, this 


Court of Chancery, 133 


tine of Cheſter, the defendant demurred; and 

after a long debate, the Lord Keeper allowed 

the demurrer, and declared his opinion to be, 

that ſuch a bill would not lie; but if any appeal 2 Ver. 184. 
lies, it muſt be to the King ;—but in a ſubſe- '7” 
quent caſe, the Lord Chancellor ſeemed to in- Ibid. 443. 
cline, that a bill of appeal would lie from an 
inferior court to the court of Chancery ; as at 
common law, the King's Bench corrects all in- 

ferior courts. 

And note, In a bill by way of appeal from an 
inferior court of equity, the plaintiff therein 
muſt complain of the injuſtice done him by the 
inferior court, but is not obliged to aſſign any 
particular errors, which is the difference betwixt 
a bill of appeal and a bill of review: but in/this 
they agree, Viz. that both muſt be upon the 
ſame evidence; and you cannot examine de novo, 
though 1n the ſpiritual court they examine over 
and over again, and proceed upon new allega- 
tions. | 

Note alſo, That from the court of equity at 
Lencaſter, an appeal by act of parliament lies to 
the duchy court. 

But after a decree to account in the Exche- 
quer of Cheſter, it was held that the defendant 
ſhall not have a certiorari bill, upon pretence ,,__ 
that his witneſſes and deeds are out of the ju- Finch Rep, 
riſdiction. | 2 js 

The writ of certiorari lies not upon Engliſh 
bill to remove Latin proceedings into this court, 
which cannot in that way hold plea thereon. 2 
Chan. Rep. 109. but vid. the ſtatute 4 Geo, 2. c. 

20, where it ſeems to be otherwiſe, 
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Ver. 266. 


Ver. 30. 
Eq, Caſ, 
Abr. 79. 
pl. a. 


Pe, King 
Chan, Sel, 
Caſ. in Chan. 


74.75. 
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C HAP. VIII. 
Bills of Peace. 


| gn ſpecies of bill is held to be a bill 
proper to be exhibited in a court of equity, 

A bill ſhewing that one commoner had re. 
covered one ſhilling, or other ſmall damages, 
againſt the plaintiff, for oppreſſing the common, 
or for ufing the common where he ought not; 
and therefore that the defendant, another com- 
moner, may accept of like damages for what is 
paſt, to prevent charges at law, 1s in the nature 
of a bill of peace, and proper in equity. 

A bill was brought by one tenant of a manor 
(ſuggeſting a cuſtom for the tenants of the 
manor of A (of which he was one) to cut turfs 
in the manor of BY, to quiet him and to have an 
iſſue directed as to the right. This bill is im- 
proper, and inconſiſtent with the nature and end 
of a bill of peace, which is, that where ſeveral 
perſons having the ſame right are diſturbed, 
on application to the court to prevent expence 
and multiplicity of ſuits, iſſues will be directed, 
and one or two determinations will eſtabliſh the 
right of all parties concerned, on the foot of one 
common intereſt, and the bill is preferred by 
all the parties intereſted, or a determinate num- 
ber in the name of themſelves and the reſt ; but 
in this caſe one only brings the bill on the gene- 
ral right, and not on the foot of any particular 


* diſtin& right. Bill diſmiſſed with coſts. 


Bill to eſtabliſh a cuſtom in the caſe of a 
common perſon, muſt regularly be founded on 


a trial at law; for when the right is ſettled it be- 


come: 
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Court of Chancery. 125 


comes a bill of peace.—So where the city of 
London brought a bill for a cuſtomary toll, for 

going through one of their gates with a carriage, E | 
defendant demurred, becauſe the toll was not rip 
eſtabliſhed at law, and the demurrer allowed. pl. 5. 
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Y But where the bill is founded on an expreſs 


grant of the toll, though the riſe of the toll can- 
not be known, yet the ſuit being brought on the 
grant of the toll, it is in the nature of a bill of 
peace. | 

Bill to be quieted in the poſſeſſion of an an- 
cient ferry uſed with a rope over the river Mare, 
was brought againſt twenty defendants (who 
had cut the rope), to avoid multiplicity of ac- 
tions. Per Parker, Chancellor : ; 


Plaintiff may have treſpals for cutting the 


rope; a ferry is in nature of an highway; and 
a bill does not lie to be quieted in the poſſeſſion 
of an highway -a bill lies to be quieted in the 
poſſeſſion of a common, but that is of a different 
nature; this is a navigable river, and the rope 
to the ferry is an obſtruction of the navigation; 


if plaintiff has any ſuch right there is proper , vid. ave, 


remedy for him at law. 

A bill was brought to be quieted in the poſ- 
ſeſſion of a right of common, and.to prevent 
diſtreſſes; and though the plaintiffs produced 
affidavits of above twentyye ars quiet poſſeſſion, 
and evidence of their right of commonage in 
the time of Q Elix. yet the court refuſed to in- 
terpoſe till one or more verdicts at law; and 
diſſolved plaintiff's injunction obtained for want 


of an anſwer. Ruled upon motion, per King, Rey. 183, 
Chancellor, Ann. 


Plaintiff brought his bill in order to eſtabliſh. 


1 right to an oyſter fiſhery, and to be quieted in 
the poſſeſſion of it againſt the defendant, who 
| claimed 
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FR claimed the pieces of ground where the fiſhery 
L was, as belonging to his manor. | 
1 The defendant demurred to this bill, as it 
"mY 


Apa? 


„„ * e N r ß. OOEOY = ES . 
„ bv 778 DE EIN DE TTT ĩ K 
2222. DR CO WIE Yo Wes NIN 


was a matter properly triable at law. And per 
Lord Chancellor Hardwicke : 2 

— Undoubtedly there are ſome caſes in which a 
man may, by a bill of this kind, come into this 
court firſt; and there are others where he muſt 
firſt eſtabliſh his right at law, 

It 1s certain where a man ſets up a general 
excluſive right, and where the perſons who con- 
trovert it with him are very numerous, and he 
cannot by one or two actions at law quiet that 
right, he may come 1nto this court firſt by a bill 
which is called a i of peace, and the court will 
direct an iſſue to determine the right: as in diſ- 
1 lords of manors and their tenants, 
and between tenants of one manor and of ano- 
ther; for in theſe caſes there would be no end 
of bringing actions of treſpaſs, ſince each action 
would determine only the particular right 1n 

_ queſtion between the plaintiff and defendant. 
| As to the cafe of the corporation of York and 
Vid. infra. Sir Lionel Pilkington, the plaintiffs there were in 
| poſſeſſion of the right of fiſhing upon the river 
Ouze for nine miles together, and had conſtantly 
exerciſed that right; and as this large ju- 
riſdiction entangled them with different lords 
of manors, it would have been endleſs for 
the corporation to have brought actions at 
law. F 
But when a queſtion about a right of fiſhery 
2 Alk. 483. is only between two lords of manors, neither of 
Lord Ten- them can come into the court till the right 1s 
bert, firſt tried at law. | | 
Therefore the demurrer muſt be —_— 
ere 


m—_—_ SS) a 2 
. — 8 n 
— DIES OS = 


De. 2 


pews Tad Pw Mk — — — — 


a 6 G „ e JO  aannm< 


„ 


NN 


ere 


e e : 9 Ea $f ne WI 352 » a ed SITS I by "> 5 EF, 
TIMES hog ER huh FCC 3 5 x 
LINEA 2 47 3 * 7 ²˙»‚ hl td Fo ne ol; 8 p : 
OE. I 9 — 8 2 5 2 IT > 48 8 „CCC Why dt ET 2 4 * 


WE courſe 60 years, may bring a bill againſt a 


25 though he has not eſtabliſhed his right at law. v. Weftern. 
And the court ſaid it was uſual to have ſuch 


T1 claimed by the plaintiff}, and yet no privity be- 


| waere many more might be concerned than thoſe 


dies, as in the caſe of the city of London v. Per- 
ius in the Houſe of Lords, where the city of 
London brought only a few perſons before the 
court, who dealt in thoſe things whereof the 


and thodgh there was no privity between them is, 


fendants have diſtinct rights; for upon an iſſue r of 


Court of Chancery. | 127 


Where there has been a poſſeſſion of a fiſhery 
for a conſiderable length of time, a perſon who 
claims a ſole right to it may bring a bill to be 
quieted in the poſſeſſion, though he has not 
eſtabliſhed his right at law; and it is no objec- 
tion upon a demurrer to ſuch bill that the de- 


to try the general right, they may at law take York ». 

| k . Pilkington 
advantage of their ſeveral exemptions and diſ- and others, 
tinct rights. 1 Atk. 282. 


A man who has been in poſſeſſion of a water- 


mortgagee, who forecloſed the equity of re— 


: . . . Pree. in Ch. 
demption, to be quieted in his poſſeſſion, al- % Bam 


bills in the firſt inſtance in this court, and cited 120. 127. 
Lord Aylesford's caſe lately and ſome others ; FF" K. 
but where the court of Chancery refuſed an in? oz. 3 Atk, 
junction unleſs the party's right is eſtabliſhed 376. 3 yr 
at law, vide the caſes in the margin. 414. 
There are caſes where bills of peace have been | 


brought, though there has been a general right 
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tween the plaintiffs and defendants, nor any ge- 
neral right on the part of the defendants ; and 
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brought before the court: fuch are bills for du- 
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duty was claimed to eſtabliſh a right to it; but 
becauſe a great number of actions may be 
brought, the court ſuffers ſuch bills, though 
the defendants might make diſtin defences, 


n 


* 
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Per Lord 
Hardwicke. 


1 A bill 


and the city. 
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A bill of peace may as well be brought 
by tenants againſt a lord, as by a lord againſt 
tenants. 5 | 

In caſe of a truſt eſtate deviſed to be ſold, or 

1 Strange deviſed to J. S. if the will be diſputed after two 
Ot Abt. trials in favour of the will, equity will grant a 
523: pl. 4. perpetual injunction ; and ſo after ſeveral trials 
in ejectment and verdicts in all, in favour of 
the will, equity, on a bill of peace, will grant a 


Prec. in Ch. Perpetual injunction. 


261. Ibid, 
Earl of Bath v. Sherwin, Vid. alſo, Gilb. Eq. Rep. 2. 8. C. 2 Eq. Abr. r71, 
Co 1. S. C. 2 Will. 672. 2 Will. 564, 1 Veſ. 23, 3 Atk. 542. Bunb. 158, 


But it has been determined that Chancety will 
not grant a perpetual injunction, though the 
party has had five verdicts in ejectment at law, 
unleſs there be ſome ingredient in the cauſe which 
gives the court juriſdiction, as truſt, fraud, ac- 
eident, Sc. ;—but, note, This decree was ap- 

1 Brown's pealed from to the Houſe of Lords, and it was 


. "reverſed, an injunction being granted, 


CHAP. IX; 
Bills Quia Timet, 


HEN a perſon is apprehenſive of being 
ſubjected to a future inconvenience, pe 

bable or even poſſible to happen, or be occa- 
fioned by the neglect, inadvertence, or culpa- 
bility of another ; or where any perſonal property 
is bequeathed to one after the death of another 
perſon in exiſtence, and which the former is de- 
firous of having ſecured ſafely for his uſe againſt 
the effects of any accident which may happen to 


it, previous to the accrufng of his polleſſion; 
| | if 


G W ab n FR e „ 
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Court of Chancery, 


in either of theſe caſes a bill of the above de- 


in the one inſtance will quiet the party's ap- 
as prehenſions of a future inconvenience, by re- 
moving the cauſes which may lead to it; and 1n 


the other, will ſecure, for the uſe of the party, 
the property, to ſecure which was the object of 
his bill, by compelling the perſon 1n the preſent 
poſſeſſion of it, to guarantee the ſame by a proper 
ſecurity entered into for that purpoſe, againſt 
any ſubſequent diſpoſition, or wilful deſtruction ; 
a ſufficient caſe being ſhewn to the court to in- 
== duce ſuch interference. | 

If A, being ſeiſed of lands in fee, grants a 
WS rcent-charge iſſuing thereout, and afterwards de- 
viſes the land to B, for life, the remainder to 
Cin fce, and dies: C may compel B to pay the 
WE arcears, for fear all ſhould fall on C in reverſion, 
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Ca 


ac- 
ap- although it was urged, that this was a remote chan. Caf, 
Was poſſibility. | 223. 


So if A is bound for B, and has a counter- 
bond from B, and the money is become payable on 
the original bond, equity will compel E to pay 


ſonable that a man ſhould always have ſuch a 
cloud hang over him. 
A bill was brought to deliver up an appren— 


eing tice's bond and indentures, he being out of his 
prq 5 mind; and it was ordered that the maſter do 
1 : either bring his action within a year, or deliver 
pa- op the bond and indentures; for if it were at 
ry the maſter's choice to ſtay ſo long as he pleaſed, 
ther he would perhaps ſtay till the apprentice's 
de- Vitneſſes were dead. | 

ainſ So where the defendant's teſtator gave the 


WY Plaintiff 1000 /. to be paid at the age of twenty- 
one years; the bill ſuggeſted that the defend- 
n YOhe bh K -* = -mlaty 


tf 


ſcription may be exhibited in this court, which 


the debt, though A is nor ſued; for it is unrea- 


129 


Ver, 190, 


1 Chan, Caſg 
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ant, who was executor, waſted the eſtate ; and 

therefore the plaintiff prayed that he might give 

ſecurity for the payment of the legacy at ſuch 
Chas. Of time as it ſhould become due, which the Maſter 
21, of the Rolls decreed accordingly. . 

So where A had the uſe of goods and a li. 
brary, for life, remainder to the plaintiff*s wife, 
who was dead; but the plaintiff, as her adminiſ. 
trator, brought his bill to have the goods and 

10ben. Rep · library ſecured to him after the death of A; 
10. Which was decreed accordingly. | 

So alſo where one by will deviſed his houſe. 
hold goods unto his wife, A, for life, and after 
her death to his ſon B, and died, having made 
C his executor. The ſon brought his bill in 
equity againſt A, his mother, and C, to have an 
inventory of theſe goods; and that A ſhould 
give ſecurity that they, at the time of her death, 
thould be forthcoming to the plaintiff, and 
not be embezzled : and the queſtion in this caſe 
being whether the deviſe over to B, the ſon, was 
void or not, the court were of opinion that the 

:P. Wil.r. ſame was a good deviſe, and as if the ſame had 
Tiſſen 500, been only of the 2½ of the goods to the wife for 


Upwell v 115 

Halſey 502. life. 

Vid. alſo Harg, Co, Litt. 20. a. the latter part of note 5. Foley v Burnell, 
Brown's Chanc, Cal. 274. in which caſe goods deviſed to one for life, with re- 
mainders over, were taken in execution for the debt of the deviſee for life, and 
where the nature of the property which a deviſee for life has in perſonal chartels, 
224 the remedies of the remainder-man were very fully diſcuſſed. 
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Court of Thancery, 


O F 
Original Bills not praying Relief. 


\ 


CHAR Lk 
Bill to perpetuate Teſtimony of Witneſſes. 
V "ITNESSES are ſometimes examined in 


perpetuam rei memoriam, to preſerve their 
teſtimony in caſe of death; and their examina- 
tions may be taken in court or by commiſſion; 
and the method of obtaining ſuch a commiſſion 
is by exhibiting a bill of the ſpecies above men- 
tioned, | 
A bill to perpetuate the teſtimony of witneſſes 
muſt ſhew a title in the plaintiff to the thing 
whereto the teſtimony relates; and that the wit- 
neſſes are old, infirm, or ſick, or not likely to live 
long; or that they are going to ſea, or beyond 
ſeas, whereby the party is in danger of loſing their 
teſtimony ; for this purpoſe the bill muſt pray 
leave to examine witneſles thereto, to the end 
their teſtimony may be preſerved and perperu- 
ated, and proceſs of ſubpæna to the parties in— 


tereſted, to ſhew cauſe if they can to the con- pg. Regs 


trary. 


After the bill is filed, the court, upon affidavit 


made, that the witneſſes are old, infirm, going 
beyond ſea, and that they are very material wit- 
nelles, &c, ; if they are in the country, will on 
| K 2 motion 
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motion or petition and affidavit, grant a commil. 
ſion according to the prayer of the bill]; or if they 
are within ten miles of London, will order them 
to be examined by the examiner de bene eſſe, ſav- 
ing Juſt exceptions to the other ſide, which will 
make their depoſitions valid in that cauſe only, 
and againſt thoſe who are parties to it. 

If the witneſs lives till he can be examined in 
chief, he muſt be examined over again, as other 
witneſſes in chief are; but if he dies in the mean 
time, then upon producing and proving the re- 
giſter of his death, the party for whoſe benefit he 
was examined, may apply by petition or motion 
for an order, with liberty to publiſh his depo- 
ſitions (but without ſuch an order the ſame 
cannot be publiſhed); and to the petition muſt 
be annexed the certificate of the death of the 
witneſs, and the party muſt ſhew that he died 

before he could be examined in chief ; and 
hereupon the court makes an order not only 
to publiſh his depoſitions, but to read him 


as a witneſs at the hearing, ſaving juſt excep· 


tions; and notice of this order is always given 
to the adverſe party's clerk in court to prevent 
ſurpriſe, and to give him an opportunity to object 
thercto as he ſhall ſee occaſion. | 
| If che witneſs beyond ſea is not returned, there 
mult be an affidavit of it, and that the party hath 
not heard from him for ſuch a time, and that he 
doth not know whether the be living or dead; 
and in this caſe the court will make the like order, 
as in the cafe of the witneſs who died before he 
culd be examined in chief; and the depoſitions 
taken in ſuch caſes will not only bind the parties 
in that and all other ſuits, but likewiſe all thok 
claiming by, through, or under them. 


The 


74 


Court of Chancery, 


The court cannot make an order to examine 
a plaintiff de bene eſſe, ſaving Juſt exceptions, 


defendant, for the defendant ſhould have de- 


own members 'as a witnels, they mult disfran- 
chile him. | | 


to disfranchiſe. 


— — — 


ii 
; 
1 


A witneſs was ordered to be examined de bene 
eſſe, where the thing examined into, lay only in 
the knowledge of the witneſs, and was a matter 


e of great importance, though the witneſs was not 

ſt proved to be old or infirm. So in a late Caſe v. Ferrers, 

e a motion was made that a witneſs might be ex- 

d amined de bene eſſe, the affidavit being, that he 

d was the only witneſs to a fact material in the 

y cauſe, though no age was ſworn to; and ſaid 

n this had been allowed in SHirley v. Ferrers, 3 P. 

J. Will. 78. and lately in two caſes of Jenkins v. 

n Tucker, and Bridges v. Bridges. Motion was 641. Trio, 

nt granted. | | 

& But if the party intereſted ſhew cauſe to the 
contrary, allowed by the court; there the plaintiff 

re is to deſiſt from examining ſuch witnels. 

th If by commiſſion, he may examine ex parte, 


or the defendant may come in by appearance 
d; and join in commiſſion, if he pleates, and then 

bourteen days notice is to be given of executing 
the commiſſion : except in the ſhort vacation, 
when ten days notice is ſufficient ; and the de- 


ſuch witneſs, if he thinks fit. | 

'Though the depoſitions are not ordinarily to 
be publiſhed while the witneſſes live, yet in ſome 
+ 3 caſes, 


A 


though they will make ſuch order to examine a a 


cheſtera vere 


murred to ſuch an immaterial plaintiff. Jus 
If a corporation would make ule of one of its 


| 5 Themethod 
of disſranchiſing is by an information in the nature of a 9% wwarrants againſt the 


member, who confelles the information on which the plainiift obtains Judgment 


fendant may by interrogatories croſs examine 
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caſes, as by conſent of parties, or upon oath 
hat the plaintiff has ſome trial at law wherein 
| 4 hechall need them, and that the witneſſes are 
not able to travel, or for other good reaſons 
ſhewn, the court will ſometimes (though very 
rarely) order publication 1n the life-time of the 
witneſſes ; and then the party may exemplify 
by the depoſitions, and they may be given in evi- 
dence 1n any other court, by order of this court, 
If a matter 1s properly triable at law, as a 
title, and the plaintiff can have an opportunity 
to try it in a court of law; this kind of bill is not 
to be- brought here till the party hath affirmed his 
title at law; if he ſhould, it will be diſmiſſed 
upon a demurrer. | | 
Theſe depoſitions are not to be given in evi- 
dence, or made uſe of againſt any others but the 
defendants who were ſubpana'd to defend 
the matter, or ſome claiming under them, whole 
intereſt accrued ſince the bill preferred. 
Where lands are deviſed by will from the heir 
at law, and there 1s no occaſion nor opportunity 
to prove or eſtabliſh it at law, it is often necel- 
ſary to prove ſuch will in Chancery to perpetu— 
ate the teſtimony thereof; the way to do which 
. is to exhibit the bill againſt the heir at law, and 
ſet forth the will in Hæc verba; and the defend- 
ant having anſwered, they proceed to iſſue, as in 
other cales ; and then examine vitneſſes to the 
will, or prove their hands, if they are dead. 
The will (if witneſſes are examined in town) 
mult be left in the Examiner's office to be ex- 
amined into ; which being done, and publication 
1 paſſed, the cauſe is at an end, an order, or rules, 
being firſt obtained for publication: and the 
defendant who is the heir at law, and examines 
no witneſſes touching the validity of the wil. 
may 


© 
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Court of Chancery. 


may give notice of motion for the plaintiff to 
pay him his coſts, to be taxed by a Maſſer, which 
the court uſually orders. 

Commonly, where an eſtate is conſiderable, 
the plaintiff is at the charge of an exemplifica- 
tion of the proceedings of that cauſe. 

But though this court permits examinations 
to perpetuare the teſtimony of a will, yet it will 
not barely try the validity of a will; but if the 


ſame come collaterally in queſtion upon a bill 


for the performance of a truſt, or touching a de- 
viſe out of lands ; the court generally directs an 
iſſue at law to try the validity thereof. 

Where there 1s no occaſion nor opportunity 
to prove and eſtabliſh a will at law, it is the beſt 
and ſafeſt way to prove it in this court; and though 
there be goods and chattels bequeathed by the 
ſame will, whereby lands are deviſed, yet the 
proving thereof in the eccleſiaſtical court is of no 
avail in reſpect of the lands. And this court 
may prohibit the eccleſiaſtical court to meddle 
# the proof, further than concerns the perſonal 
eſtate, 

A bill to examine in perpetuam rei memoriam 
by a deviſee againſt a purchaſor without notice, 
ſhall not be allowed in this court, till the will is 
eſtabliſhed by a verdia at law. 

Neither can ſuch a bill be brought to eſtabliſh 
one's title, until the ſame is firſt made good by 
a verdict at law, provided he is under no im- 
pediment of trying it at law. 

Tenant in tail out of poſſeſſion, cannot bring 
a bill to perpetuare teſtimony till he has re- 
covered poſſeſſion by ejectment; and demurrer 
for this cauſe would be allowed. 

On a bill to diſcover a title to land, and to 
perpetuate teſtimony, &c. defendant anſwered 
as to the title, and demurred as to the perpetu- 


K 4 ating 


Ver 3 54. 


Ver. 441. 


1 Atk. 571. 
Prandlyn v. 


Ord, 
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ating the evidence, in regard the plaintiff might 
bring his ejectment and examine his witneſſes at 
the trial: and upon affidavit that the plaintiff's 
witneſſes were infirm and unable to travel, the 
demurrer was over-ruled by the Maſter of the 
3 wit: Rolls, and afterwards by the Chancellor, Lord 
ness. Cowper, on a rehearing : but without ſuch an 
car affidavit the demurrer had been good. 
A bill was exhibited ro examine witneſſes jy 
perpetuant rei memoriam, to prove a modus deci- 
undi. The defendant demurred, for that the 
bill was to eſtabliſh a cuſtom againſt the Church, 
and in prejudice of tithes, which are due of com- 
mon right; and ſeveral precedents were cited 
where bills to have a modus decreed, were upon 
demurrer diſmiſſed; but this bill being only to 
preſerve teſtimony, the Lord Keeper thought it 
reaſonable the defendant ſhould anſwer, and 
ux ver. 185 oOver-ruled the demurrer. 
Bill to perpetuate teſtimony of witneſſes will 

Mood-lay .. ie before action brought. 
Compary, Brown's Ch. Rep. 459. Tiin, Tern 173g. 


bill brought by defendant at law to examine 

nefſes to prove his, fight of common in per- 

. gs rei memoriam.—Per Cur. Such bill is not 
to be admitted in this court: a commoner 

' ought not to come here to prove his right of 
common, until he has recovered at law in affirm- 

1 Ver. 393: ance of his right. 
A bill was brought for a commiſſion to ex- 

amine witneſſes in perpetuam rei memoriam, to 
eſtabliſh a ſole right of fiſhery; and it was ſug- 

| . geſted in the bill "that the defendant pretended 
| * a ſole right of fiſhery, and threatened to bring 
' actions 0 diſturb the plaintiff when all his 
witneſſes ſhould be dead. 


To 


Court of Chancery), 


To this bill the defendant demurred, for that 
the plaintiff had not verified his title at law, 


and therefore had no right to bring his bill in 


the firſt inſtance; but the demurrer was over- 
ruled ; and this difference was taken and agreed 
to by the court : 

That if one is out of poſſeſſion, having only 
right, brings ſuch a bill, a demurrer will be 
good, becauſe he may and ought firſt to eſtabliſh 
his right at law; otherwiſe, publication not being 
to pals till after the death of the witneſſes (as 
in thole caſes it never docs without ſpecial order 


perjury, and yet go unpuniſhed ; beſides that the 
party having a remedy at Jaw, the other fide 
ought not to be deprived of the opportunity of 
confronting his witneſſes. | 
But if a man is in actual poſſeſſion, and is only 
threatened with diſturbances by another who 
pretends a right, he has no other way in the 


5 | world to perpetuate the teſtimony of his wit- 


neſſes, but by ſuch bill as this; for, not being 


We 2dually diſturbed, he can bring no action at law. 


But in the preſent caſe, if the defendant had 


E | not only threatened to diſturb the plaintiff, but 
bad actually diſturbed him by fiſhing daily, he 


ought to have pleaded this, and that the plain- 


tifk ought therefore to ſeek his remedy at law; 


or if the plaintiff had ſhewn in this bill that the 
detendant had actually diſturbed him by fiſhing, 


there the demurrer had been proper, but nor for 


Wy barcly threatening. And a caſe was cited be- 


tween [un and Hathy, before Lord Keeper 


mon, and the demurrer allowed, becaule there it 
appeared of his own ſhewing that he was inter- 
rupted, and therefore had his remedy at law. 

| | A bill 


of the court), they may be guilty of the groſſeſt 


Mrigbt, at the Iyner-Temple Hall, where a bill Prec. in ch. 
was brought of the ſame nature touching a com- 537. 
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ating the evidence, in regard the plaintiff might 
bring his ejectment and examine his witneſſes at 
the trial: and upon affidavit that the plaintiff's 
witneſſes were infirm and unable to travel, the 
demurrer was over-ruled by the Maſter of the 
* will. Rolls, and afterwards by the Chancellor, Lord 
Ibss, Cowper, on a rehearing : but without ſuch an 
: Carew. affidavit the demurrer had been good. 
a | A bill was exhibited ro examine witneſſes jy 
perpeluam rei memoriam, to prove a Modus deci- 
mandi. The defendant demurred, for that the 
bill was tocſtabliſh a cuſtom againſt the Church, 
and in prejudice of tithes, which are due of com- 
mon right; and ſeveral precedents were cited 
, Where bills to have a modus decreed, were upon 
1 | demurrer diſmiſſed; but this bill being only to 
[ | prelervg teſtimony, the Lord Keeper thought it 
reaſonable the defendant ſhould anſwer, afid 
: Ver, 185 Over-ruled the demurrer. 
Bill ro perpetuate teſtimony of witneſſes will 

Nite , lie before action brought. 
Company, Brown's Ch. Rep. 479. Tiin, Tern 1785. 
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A bill brought by defendant at law to examine 
witneſſes to prove his fight of common in per- 
petuam rei memoriam. Per Cur. Such bill is not 
to be admitted in this court: a commoner 

| ought not to come here to prove his right of 
common, until he has recovered at law in affirm- 
x Ver. 38 ance of his right. 

A bill was brought for a commiſſion to ex- 
amine witneſſes in perpetuam ret memoriam, to 
eſtabliſh a ſole right of fiſhery; and it was ſug— 

1 geſted in the bill "that the defendant pretended 
* a ſole right of fiſhery, and threatened to bring 
actions and diſturb the plaintiff when all his 
witneſſes ſhould be dead. 


To 
* / 


s — 


Court of Chancery, 


To this bill the defendant demurred, for that 
the plaintiff had not verified his title at law, 
and therefore had no right to bring his bill in 
the firſt inſtance; but the demurrer was over- 
ruled; and this difference was taken and agreed 
to by the coyrt: 

That if one is out of poſſeſſion, having only 
right, brings ſuch a bill, a demurrer will be 
go, becauſe he may and ought firſt ro eſtabliſh 
his right at Jaw; otherwiſe, public ation not being 
to pats till after the death ofthe witneſſes (as 
in thole caſes it never docs without ſpecial order 
of the court), they may be guilty of the groſſeſt 
perjury, and yet go unpuniſhed ; beſides that the 
party having a remedy at law, the other fide. 
ought not to \ be deprived of the opportunity of 
confronting his witneſſes, 

But if a man is in actual poſſeſſion, and is only 
threatened with diſturbances by another who 
pretends a right, he has no other way in the 
world to perpetuate the teſtimony of his wit- 
neſſes, but by ſuch bill as this; for, not being 
actually diſturbed, he can bring no action at law. 
But 1n the preſent caſe, if the defendant had 
not only threatened to diſturb the plaintiff, but 
had actually diſturbed him by fiſhing daily, he 
ought to have pleaded this, and chat the plain- 
tif ooght therefore to ſeek his remedy at law; 
or if the plaintiff had ſhewn in this bill that the 
By dcicidanc had actually diſturbed him by fiſhing, 
there the demurrer had been proper, but not for 
barely threatening. And a caſe was cited be- 
tween Ann and Math, before Lord Keeper 
Mrigbt, at the Inner-Jemple Hall, where a bill Pee. in ch. 
was brought of the ſame nature couching a com- 831. 
mon, and the demurrer allowed, becauſe there it 
appeared of his own ſhewing that he was inter- 

rupted, and therefore had his remedy at law. 


A bill 
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A bill will not lie to perpetuate the teſtimony 


x Ver. 103, made before his lunacy. 

Upon a bill to perpetuate the teſtimony of 
witneſſes touching a right to a way, the plaintiff 
muſt ſet out the way exactly in his bill, per et 
trans, as he ought to do in a declaration at Jay, 
but it is ſaid that ſuch bill ought not to be 
brought for ſuch trivial things as right of com- 
mon, or for ways or water- courſes, or at leaſt 
z Ver, 312. not till after a recovery at law. 

Plaintiff is entitled to perpetuate teſtimony 
on an uſurious contract, though he does not 
x Alk. 450, Offer to pay what is really due. | 
In a bill for this purpoſe, if the plaintiff prays 
zVeat, 366, Telief, the bill ſhall be diſmiſſed. 

So where a bill to perpetuate the teſtimony 
of a will was brought to a hearing, the ſame was 
diſmiſſed with coſts; but the plaintiff would 
p. win at law have the benefit of theſe depoſitions 
262, though his bill was diſmiſſed, . 

Upon a /ubpena in perpetuam rei memoriam, the 
defendant appearing, aſſented to join in com- 
For my Log Miſſion, ſo as the Lord Keeper Bacon's orders, 
ber „ touching the examination of witneſſes in perpetual 
Pract, Reg memory, might be obſerved; but upon motion, 
3 5533. it was ordered the commiſſion ſhould be made 
Cary's Rep. general, as in like caſes where the parties join; 
1 Am that it ſeemed to the court, the Lord Bacon 
orders were intended to be obſerved only where 
the plaintiff hath a commiſſion alone, 

And it was ſaid, the court does not give new 
articles to examine upon, but the parties exhibit 
what interrogatories they think neceſſaty : and 
Pri. Reg, the proceedings upon this bill are moſtly the 
35. lame as in other caſes. | 

In a bill to perpetuate teſtimony of witneſſes, 
it is ſaid that colts ate never given againſt the 
x Alk. 6:0. defendant. 


of witneſſes to a lunatic's will, in his life-time, 
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which cannot compel a diſcovery upon oath 


Court of Chancery, 139 


CHAP. II. 
Bills of Diſcovery. 


B bill is in reality a bill of diſcovery; 
but the ſpecies of bill uſually diſtinguiſhed 
by that title, is a bill for diſcovery of facts reſt- 
ing in the knowledge of the defendant ; or of 


deeds or writings, or other things in his cuſtody 


or power; and ſeeking no relief in conſequence of 


the diſcovery, This bill is commonly uſed in 
aid of the juriſdiction of ſome other court; as to 
enable the plaintiff to proſecute or defend an 
action at law; a proceeding before the King 
in council; or any other legal proceeding . atk, 288. 


3 | 1 1 Veſ. 205. 
of a nature merely civil before a juriſdiction v. 9 


: ? x Veſ. 20g, 
except that the court has in ſome inſtances re- Treatiſe on 


| gau e :  Pleadings b 
fuſed to give this aid to the juriſdiction of in- Eaglic mw, 


ferior courts. 52, 
This bill lies for the diſcovery of an eſtate by cary,Rep.r, 


| one Who had title to it; as by the patentee of 


the goods of a felon, or of one outlawed ; for 
outlawry is in nature of a gift or judgment to Had. 22. 
the King. 

So where A obtained judgment againſt B, 
and the defendant, to defraud him of the benefit 


| of it, aligned his eſtate to truſtees for himſelf; 


A may have a diſcovery, though it is objected 
that this is in the nature of a foreign attachment, 


| and that there could not be a diſcovery of a 


man's "I eſtate in his life-time, 
But 


140 = Tbe Pꝛattice ok the 


But if the plaintiff in ſuch caſe has not taken 
out execution, it will not be allowed. And it 
ſeems agreed, it would not lie againſt the debtot 

ver. 38, himſelf, nor to have a general diſcovery from 1 
399. third perſon, but only for particular things. 

It was determined by Lord Chancellor Hard. 
wicke, that the defendant was not obliged to 
diſcover by anſwer, whether he be a papiſt or 
not; in that caſe, on the marriage of Mrs. Pain 
with Mr. Smith, a ſettlement was made ta the 
uſe of huſband and wife for their lives, and after, 
to the firſt and other ſons of that marriage in 
tail, remainder to Mrs. Pain in fee, who deviſed 
it to the defendant; and the bill was to diſcover 
if the deviſor was not a papiſt, in which caſe the 

Att.cx6 pl. deviſe would be void; and on plea to this bill, 


254 3 Yn Lord Chancellor held, that the defendant was 


Abr. 540. pl. f 
21.in notes, not Obliged to anſwer. 


Ibid. pl.g, Chancery never allows a bill of diſcovery in 
Balgvy, Ald of the eccleſiaſtical juriſdiction. 
Bill for the diſcovery of a promiſſory note for 
2751. ſuggeſting that it was given ex furpi cauſi 
to {mother and make up a felony. Demurrer 
to that part of the bill which ſeeks a diſcovery, 
8 Vin. Ab-, if the note were not given to make up a felony, 
63: P'-6. which is of a criminal nature; and the demurrer 
Fellows, allowed. | | 
Perſons who claim lands by a will or any 
other voluntary diſpoſition, having the law on 
their ſide, are entitled as againſt an heir at law tos 
diſcovery in cquity of deeds relating to an eſtate, 
and to have them delivered up; otherwiſe thc 
heir might defend himſelf at law by ſetting up 
3 Vin. Abr. Prior incumbrances, and by that means hinder 
552. Pl. 12, the trying the validity of the will. 
Though no bill of diſcovery will lie on penal 
ſtatutes without waiving the penalty, yet the 
c ad vantage 
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Court of Chancery. 141 


. a — 
advantage of pleading them ſeems waived by part A 186, 


ners in clandeſtine trade. 187. 
In general, though a legal demand cannot be 
turned into an equitable one, yet in a demand of 
| aſſets, plaintiff may come in here for ſatisfaction, 
though he has a remedy at law, to avoid the in- 
convenience of doubly ſuing, as he is entitled to = Ver. 206. 
an account of aſſets in this court; and then, in- 
ſtead of ſending him to law for ſatisfaction, he 
will get complete remedy at once, : 
There are caſes upon which you may come 
into equity on a loſs, though remedy may be 
kad at law, and one is clear upon a bill of dit- 
covery. But if you come into equity not only 
for diſcovery but allo for relief, on the ſounda- 
tion of loſs, that changes the juriſdiction. And 
W there are but three caſes in which you are entitled 2 
to that; in every one of which you are obliged 
to annex an affidavit to the bill, to prove the loſs. 
If the deed or inſtrument upon which the de- 
mand ariſes, is loſt, and you only come for a 
diſcovery, no affidavit is neceſſary ; but if relief 
is prayed beyond that diſcovery, the juriſdiction Vis. a v. 
is changed, and there mult be an affidavit of the Mn, pc” 
loſs. If the deed loſt concerns the title of lands 31e. 1 Cn. 
and poſſeſſion prayed to be eſtabliſhed, ſuch affi- Ad 15. 
Cavit muſt be annexed. Ibid, 132. 
Another caſe is of a perſonal demand where 
a bond is loſt, and a bill is brought on the loſs 
to be paid the demand; there a bill for diſ- 
covery will not be ſufficient, but it muſt be to 
be paid the money thereon, but an affidavit mult 
W be annexed of the loſs: and there is a difference 
between a bond and a note, if at law a property 2 v. 4. 
un the bond itſelf muſt be made, otherwiſe oyer 
cannot be demanded by the defendant; and if 
oyer cannot be given, the plaintiff cannot pro— 
ceed, But it is not ſo upon notes; no oyer is 
demand- 
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142 The Prattice' of the 
demanded ; proving the contents 1s ſufficient; 
and there is nothing in the plaintiff 's way: at 
law, if a plaintiff could prove the contents of his 

MENS bill of exchange, or note, or indorſement, and 

Harewicke, loſs of it, he might bring his action at law upon 

GR of the bill without coming here; or might bring 

and Chits, his indebitatus aſſumpfit *, as for money lent, and 

z Vel. 345. the note given in evidence, or proved, if loſt, 

3 Bankers notes payable to A or bearer, and 

Tercty , {aid by A to be loſt, Seven years afterwards 

Goris, de- A's repreſentatives brought a bill for payment 

termined by: 


Lord Not- in equity, but ho affidavit of the loſs, nor offer 


tingham, Of indemnity to the banker; and per Lord Hard. 
aſter 23 


C. 2. report. Wicke, The plaintiff mult be left for his remedy 
at law, becauſe no affidavit was made of the loſs, 
and no ſecurity given to indemnify the banker 
as was uſual in caſes of ſuch loſs. The ſtatute 
of limitations was out of the cale, for the de- 


ed in Finch 
301. 


— e fendant by his anſwer admitted the notes to 


the Bank of have been given; and ſaid, that though it wa 
Eogland. Jong doubted to what a bare acknowledgment i 
pay would go, but that was not now diſputed, 
If upon a deed there is no relief at law, as i 
it be upon a truſt, which is only determinable 
in equity ; or for a ſpecific execution of a cove- 
nant, there the plaintiff need not annex an aff» 
davit to his bill of the loſs of ſuch deed, nor vil 
a demurrer be allowed for want of ſuch affidavit 
becauſe his relief is not in alieno foro, and he 
could have no relicf in a court of law upon ſuch 
deed, bes, 


* Jt may not he amiſs to obferve here, that the reaſon of making the ſatu 
3 and Anne aroſe trom ſome determinations in the beginning of her teig, 
by Ho't, Chief juſtice, that no action could be maintained on a promiliur 
note, nor declaration thereupon 2: viz. Clarke . Martin, and Poiter . 
Pearſ-2, 1 $-Ik, 129. which caſes produted the act, as the act itſelf reciisj 
but that *&t of parliament did not alter, but that ſtill an ind: bitatus a/untf 
may be brought, and the note given in evidence, or proved, if loſt, nothing 
fandiog in the way, as in the caſe of a bond. The title of this act is to gde 
the ſame remedy, and to make theſe notes of the ſame effect as inland bil 
of exchange. Vid, fatute 9 and 10 W. 3. 

Even 
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Court of Chancery, 143 


Every plaintiff is entitled to have a diſcovery 
from defendants upon two grounds ; firſt, to en- 
able him to obtain a decree, and to aſcertain 
facts material to the merits of his caſe, either 
becauſe he cannot prove, or in aid of proof ; 


It; 

at 
his 
nd 


on f 
ing for a man may be entitled to an anſwer of what _ 
and he can prove, to avoid expence ; ſecondly, that 


he is entitled to a diſcovery of matters to ſub- _ 

a . . inc . 
ſtantiate his proceedings, and make them regu- Finch, Vel. 
lar and effectual in this court. 


ind 
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439. Dic. 
= Demurrer to a bill againſt the Eaſt India Com- 
fer pany and their ſecretary, praying a commiſſion 
rd. do examine witneſſes in India, and that defend- _ 
7 Ent diſcover by what authority plaintiff 
ob, vas diſpoſſeſſed of a leaſe for ſupplying Madras 
ker with tobacco; (the plaintifls intending to bring 
tue an action) over-ruled ; and in the argument of 


chis caſe, on the part of the plaintiffs, a caſe 
before Lord Bathurſt was cited, which was a bill 
filed for a commiſſion to examine witneſſes in 
India to prove an aſſault committed by Mr. 
Verelſt. The action was not commenced, and 
the deſendant demurred, but it was then held 
that the circumſtance of the action not being 
actually brought, was immaterial; and the 
reaſon that the demurrer was allowed was be- 
cauſe the court would not compel a diſcovery of 
criminal matter. So in Meb v. Mead, 3 P. 
ill. 310. it was held, that the ſervant of 3 
floblic company ſhould not demur to a bill of diſ- 194th Eat 
covery of papers and orders, as the company py, « 
cannot be indicted for perjury, if their anſwer Hen. 


de- 
3 [0 
Was 
C [0 
d. 

as if 
able 
Ove. 
aff» 
will 
vit 
d he 
ſuch 


\ Natufs 
r reigns 
M (for | 
ter 9. 


; Rep. 469. 
is falſe, Tria. 578g. 


But a diſtinQion has been taken, that if a bill 


725 1 be brought for diſcovery of writings in general, 4 
6 there can be no demurrer to ſuch bill for want 
tg vi an affidavit annexed ; bur if a bill be brought 
ng ww 7 


for 
very 


has) The Practice of the 


4 for the diſcovery of a particular deed or bond, 

] for which there is a proper remedy at law, then ee 
J 3Chan.Rep. ſuch affidavit mult be annexed to the bill, BY 
N ms 8 Ver. 59. 180. 247. 3. ö 5 | 7 
i A bill was brought by the purchaſor of a MW fo 
i rent-charge againſt the owner of the land, which V. 
5 rent-charge had been evaded by leaſe and re. A 
; leaſe, ſtating that the deed was in the defend. Wi co 
j ant's cuſtody, or loſt, and praying a diſcovery . 
F and a decree for the rent. Plaintiff proved ch 
o that the leaſe and releaſe had exiſted, and proved ha 
i a draft of it, which was admitted as evidence, ve 
* there being ſome grounds to think the deeds in hi: 
: defendant's cuſtody : but the defendants being Pr 
.=- purchaſors under a marriage ſettlement, Lord up 


Hardwicke would not relieve them in equity, m. 
| but left them to their remedy to try their right Pr: 
U | ro the rent, either in the name of che plaintiff or ob 


\ truſtees, or whoever had the legal right and eſtae ere 
; xVef. 39. in the rent; and ſaid in this caſe that the loſs of 
N a deed is not always a ground to come into eq 
i equity for relief, although it is for diſcovery; the 
| there are two grounds for it. Firſt is, where tie ing 
1 deed in queſtion is deſtroyed or ſuppreſſed by MR ©! 
i the defendant ; ſecond, where the plaintiff can- m 
1 not recover at law for want of property, as upon ge 
1 a loſt bond. Z he 
[| If a bill be brought for having deeds ſet forth vs 
l and depoſited in the hands of the clerk in court, chi. 
i this is matter of diſcovery ; but if the bill prays An 
l that the decds may be depoſited with a Maſter Wi the 
| for ſafe cuſtody, this is a matter of relief and i 
| not of diſcovery, and a decree muſt be had for 

| that purpoſe ; though in that cafe there is 90 
| occaſion to make the uſual affidavit, that the the 
| deeds are not in your cuſtody ; that deen = | 
il cela 


alt o 


Court-of Chancery, 


ceſſary where the remedy is properly at law, and 
W you come upon ſome equity to transfer the juriſ- 
WT diction from law to equity; and here the court of 
Chancery, and not of law, has the juriſdiction ; 
for the deeds cannot be depoſited with a Maſter 
without a decree, and not upon a motion only. 
And if a man who has filed a bill for ſuch diſ- 
W covery and relief, 7 ſells the eſtate to 
a2 purchaſor before the decree is had, the pur- 
W chaſor may go on with the cauſe in order to 
have the deeds depoſited in the name of the 
vendor, or he may bring a ſupplemental bill in 
his own name to have the benefit of the former 
proceedings, and for a decree; and although 
upon a bill of diſcovery the plaintiff only 
mult pay the coſts of the diſcovery, yet upon 
praying the above relief the plaintiff is not 
obliged to pay coſts, but the coſts are diſ- 
cretionary. 5 
When a plaintiff has a right to come into 
equity for a diſcovery of deeds in the hands of 
che defendant, and he brings his cauſe to a hear- 
ing, the court will not diſmiſs the bill before 
trial in ejectment; for if the bill ſhould be diſ- 
Wy miſſed, and the plaintiff ſhould recover in the 
We <;cctment, an injuſtice would be done him, as 
he would be entitled to an account of the rents 
if he had any ground of equity to come into 
chis court: —Retain the bill for twelve months, 
and let the plaintiff bring his ejectment, or elſe 
dle bill will be diſmiſſed with coſts. orb 


Nunton and Layman, 2gth\March 1772. Note, How far the receips voght to 
be carried back, vid, Dorner and Forteſcue, 3 Atk. 


z Whenever a bill is for a diſcovery only, and 
che plaintiff has a full diſcovery by the defend- 
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146 The Pꝛattice of the 
ant's anſwer, the plaintiff cannot reply or pro- 
ceed ; for by the diſcovery the plaintiff hag oh. 
tained the end of his bill, and when he has had 

the benefit of it in an action at law, and comes 
after to diſmiſs the bill (which he mult do, or the 
defendant will), ſuch diſmiſſion will be with 

Vid. fatate Coſts tobe taxed ; which ſeems hard, fince the 

. defendant was the occaſion of this bill by his 

. 23. 10 falſe plea below, and the plaintiff then can be 

Buob. 12. allowed no coſts in equity. 

An executor brought a bill for a diſcovery of 
the defendant's marriage. Defendant demurred, 
for if ſhe diſcovered, it would be a forfeiture of 
a legacy of 15001, given her if ſhe married with- 
out conſent, ; 

Lord Hardwicke allowed the demurrer, as ſhe 
cannot anſwer to the marriage without ſhewing 
that the ſame was againſt conſent. 

But a caſe was cited where a huſband by will 
gave an eſtate to his wife whillt ſhe remaineda 
widow without a limitation over in caſe of her 
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ſecond marriage; and ſhe demurred : but Lord Wi b 
Talbot over-ruled the demurrer, as it was nota Wil d 
condition but a limitation over of an eſtate, and WW 6 
2 Atk. 393 therefore could not be called a forfeiture,  t! 
On a bill to ſet aſide an uſurious contract, a h 
defendant may demur to the diſcovery of vt P. 

intereſt he agreed to take, for that he cannot ſet Wi 
this forth without diſcloſing the very intereſt he et 
Ibid, as taken. | 2 = ” 
So a demurrer will lie to a bill brought to di WR ©: 
cover whether there is ſuch a perſon, or where WW *! 
Ibid. 394. he is, in order only to make him a party. {t 
Bills brought in this court and in the Ex- Wl di 
chequer for diſcovery of wafte, and demurrer in uy 


both courts, becauſe the plaintiff had not waived 
Ibid, 393, the penalty. d 
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Court of Chancery. | 147 


A defendant is not compellable to anſwer ſo 
as to ſubje& himſelf ro eccleſiaſtical penalties, 
But he muſt anſwer whether he has a legitimate 
fon ; but not whether he 1s married or no, or 


whether he is an alien, | 2 Veſ, 494: 
If a bill is brought to be relieved againſt a 
deed fraudulently cancelled by the defendant, , 


and to have another deed executed, the plaintiff 

need not make oath of the loſs of the deed, be- „ 

cauſe he could have no remedy at law, though ous 

the deed was in his hands. maryin, 
A bill proper for a diſcovery only prayed re- Fri fi 


lief alſo; the defendants put in a general de- and others, 


murrer, and upon argument the ſame was over- De ON 


ruled, but without coſts, Mich. $787, 
But in a ſubſequent caſe, where the bill was 


for diſcovery and relief, in a caſe where the plain- 


tiff was entitled to a diſcovery only, the defend- 
ant demurred generally; and the Lord Chan- 


| cellor, after a very ſlight argument, that ſuch 


demurrer was irregular, and that it ſhould have 
been a demurrer to the relief only, allowed the 


| demurrer, ſaying, he had had occaſion to con- 


Gder this ſubje& very much lately, and that he 

thought it incumbent on the plaintiff to ſhape _ 

his bill according to what he had a right to ug 7 

pray. Mich. 1787. 
A cauſe being brought to a hearing, where 

the bill was for a diſcovery only, the queſtion 

was, Whether the bill ſhould be diſmiſſed, or the 

cauſe ſtruck out of the paper? and his Honour 

the Maſter of the Rolls ordered the cauſe to be 

ſtruck out of the paper, becauſe a bill is never 

diſmiſſed where the plaintiff prays no relief; for 

the words of a diſmiſſion are, The court ſeeing u 185. 

no Cauſe to relieve, pl.95 Auen. 
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148 The Pꝛattice of the 

„ vel. 389. No man is obliged to diſcover what may ſub. 

245. ject him to a penalty, not what muſt only. 
Where a bill is brought for diſcovery of con- 
cealments of a bankrupt's eſtate, the court will 
not allow the defendants to look into their de. 
poſitions taken by the commiſſioners before they 
Ak. 289, put in their anſwers, 
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Of Bills not Original. 


C H A I. | 


Supplemental Bills, 


5 * has been already obſerved, that any al- 


teration of the bill before the cauſe is at 
iſſue is done by way of amendment; but when 
new matter happens pending the ſuit, and after 


W replication, or that the cauſe is at iſſue, which 
matter it is neceſſary for the plaintiff to ſet 


forth to the court, he may have leave to file a 
ſupplemental bill. 
So that a bill altered before the cauſe is at 


| iſſue, is called an amended bill. If any addi- 
W tion or alteration be made after, it is by an- 
other bill called a ſupplemental bill, which 


muſt ſhortly recite the former bill, and add, 
alter, or ſupply, what 1s neceſſary to the former 
proceedings. p | 

Supplemental bills therefore are brought up- 
on diſcovery of any new matters ſince the ori- 
ginal bill and anſwer, and other proceedings 
had in the cauſe, in order to ſupply the defect 
of ſome former proceedings, when it is too late 
to amend the ſame; for it is a conſtant rule, 
that matters ſubſequent to the original bill 
mult be brought before the court by way of 
lupplement. 

Supplemental bills are brought either before 
or after hearing. When it is after hearing 
it recites the former proceedings, and the ſtate 

L 3 of 
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Brown and 
Higden, 1 
Alk. 291. 
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150 The Prattice of the 
of the cauſe, and then, by way of ſupplement, 
adds the new matter, and prays proceſs as in 

. an original cauſe. 5 | 

$ When a ſupplemental bill is breught after 

publication, the court never gives the party 

; leave to examine any thing that was in iflve in 

Ez the former cauſe, by reaſon of the manifeſt dan. 

1 ger of ſubornation of perjury ; and it is irre. 

= gular to examine witneſſes to a matter that way 

| In iſſue, and not proved in the original cauſe; 
and ſuch proof is not to be read. | 

So if there be no proof of the new matter in 
the ſupplemental bill, it muſt be diſmiſſed, 
unleſs ſuch matter is fully admitted in the de. 
fendant's anſwer. / 

But for matters of account there may be: 
ſupplemental bill after publication, becauſe 
matters of account are examinable before the 
Maſter after publication ; and this 1s from the 
neceſſity of the thing, becauſe the charge or dil- 
charge muſt be made up privately before the 
Maſter; and ſo likewiſe a ſupplemental bill 
may be for any fact diſcovered after public 
tion paſſed that was nat in iſſue in the ſame 
cauſe, and where ſuch fact varies the decree; 
but after the decree is pronounced and inrolled, 

Gi. For, it muſt be by bill of review. 

Rom. 109. On a ſupplemental bill the court upon mo- 

tion will give leave to add to the firſt interro- 

gatories, ſo as the new interrogatories contain 
nothing but what relates to the ſupplementi 
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326. matter. 
| Or thick you may file a replication to tit 
— defendant's anſwer to the plaintiff's ſupple- 


mental bill, and obtain an order that ſervice 
of a ſubpæna to rejoin returnable immediately, 


on the defendant's clerk in court may be des 
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Court of Thancery. 


ed good ſervice on the defendant; and then 
draw interrogatories to examine your witneſſes 
touching ſuch new matters contained in your 
ſupplemental bill, in caſe the defendant has 
denied the ſame in his anſwer. 

Supplemental bills are often brought even in 
aid of a decree of this court, as in a decree 
for an account, for want of full directions be- 
fore; and directions are given under the ſup- 
plemental bill, that the ſame matter ſhould be 
connected with the former decree; for the ſup- 
plemental and original bill ought to be conſi- 


dered as one bill and connected together. 


A. brings a ſupplemental bill, containing 
new matter diſcovered ſince the filing of his 
original bill, and a decree pronounced there- 
upon (but not ſigned and inrolled), and at the 
ſame time a petition of rehearing, in the nature 
of a bill of review, praying that the former de- 
cree may be rectified in the particulars complain- 
ed of by the ſupplemental bill. Though this 
method is not of very long ſtanding, yet there 
have been ſome precedents of it, (for inſtance, 
one in Lord Talbat's time, and two in the pre- 
ſent Chancellor's ;) and it is of itſelf a reaſon- 
able thing that this method ſhould be allowed 
of where the decree is not figned and inrolled. 
It is founded upon reaſon, becauſe if A. thould 
be forced to ſign and inrol a decree which he 
thinks himſelf agerieved by, and then to bring 
a ſtrict bill of review, it would only tend to 
increaſe expence and vexation; whereas the 
method which A. has taken attains the juſtice 
of the caſe as fully as the other would. Indeed 
this method ſhould be put under ſome reſtric- 
tion as well as the other: and as in the other 
method, (viz.) of bill of review, A. muſt an- 
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152 The Praffice of the 
nex an affidavit to ſuch bill, ſetting forth that 
the matter on which he founds his relief has 
come to his knowledge ſince the time of the 
decree, fo it is fit that an affidavit of this ſort 
ſhould be annexed to the ſupplemental bill; 
Birnard, but, according to former precedents, that has 
Ke: 46%; hitherto not been required, and therefore it 
1779- cannot be inſiſted upon in-this cale. 

A ſupplemental bill may be exhibited for 
=: aps diſcovery of more evidence. In a bill of review 
a Ver. 135. a new ſupplemental bill may be added. 

A ſupplemental bill muſt ſtate the original 
bill, and the proceedings thereon, and in pe- 
neral it muſt pray that all the defendants may 
appear and anſwer to the charges it contains, 
For the cauſe muſt be heard upon the ſupple- 
mental bill at the ſame time that it comes on 
to be heard upon the original bill, if it has 
not been heard before; and if the cauſe has 
been heard before, it muſt in general, if not 

3 Alk. 217. always, be heard upon the ſupplemental matter, 

If indeed the alteration or acquiſition of in- 

' tereſt hap;.en to a defendant, or a perſon ne- 
ceſſary to be made a defendant, the ſupple- 
mental bill may be exhibited againſt ſuch a 
perſon alone, and may pray a decree upon the 
particular ſupplemental matter alledged againſt 
that perſon only, unleſs, which is frequently 
the caſe, the intereſts of the other defendants 
Ibid, may be affected by that decree, | 
| Where a ſupplemental bill is merely for the 
purpoſe of bringing formal parties before the 
court, the parties to the original bill need not 
be made parties to the ſupplemental bill. 

Where a ſupplemental biil is brought for any 
new matter diſcovered fince the hearing of the 
cauſe, before rhe decree is ſigned and done 
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Court of Chancery, 153 


if the defendant to ſuch bill is able to ſhow 
there is no new matter diſcovered, he muſt 
take advantage by plea or demurrer, and it is 
too late to inſiſt upon it at the hearing. 4 


cn | 
7 Bills of Revivor. 


ILLS of revivor are brought to revive 
ſuits and fall proceedings thereon a- 


And the /ubpena to revive is obtainable only 
by the heir, executor, or adminiſtrator, who 
come in in privity, that 1s, in 1mmediate re- 
preſentation to the party litigant deceaſed ; for 
a deviſce or aſſignee of any plaintiff cannot have 
a ſubpena to revive after the deceaſe of ſuch 


WE plaintiff; and one of the reaſons given is, be- 


cauſe, where the party deviſes or aſſigns his in- + 
tereſt, and dies, if the deviſee or aſſignee were 
to bring his bill of revivor againſt the defend- 
ant, the heir or executor would be preter- 
mitted, who might have a right to conteſt ſuch 
diſpoſition ; and therefore he muſt bring his 
original bill, and make the heir or executor a 
party. 

With reſpe& to an abatement by the death 


o parties, it muſt be by the death of ſuch as 
By were ſo materially concerned in intereſt, as to 


make it neceſſary to have their repreſentatives 
before the court, before the cauſe can be final» 
ly determined. ; 

If the plaintiff dies pending a ſuit, it is aba- 
ted, and his executors or adminiſtfators mult 
revive 
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The Prattite of the 


revive the cauſe before the ſame can be further 


| proceeded upon; and all the orders for the re. 


vival of the proceedings mult be ſerved upon 
the adverſe clerk in court, to the end that he 
may take notice that the ſuit is revived, 

So if a defendant dies, the ſuit is abated; 
and if it is a perſonal demand againſt him, the 
bill muſt be to revive and anſwer againſt the 
repreſentative of ſuch defendant, and the jb. 
tend accordingly ; and this bill prays either an 
admiſſion or diſcovery of aſſets from the legal 
repreſentatives of the deceaſed party. 

It is generally held, that if the executor 


or adminiſtrator of a deceaſed defendant ad- 
mits allets ſufficient in his hands to anſwer 


the demand in queſtion, this is ſufficient ; but 


in ſome caſes the court will not allow it to 
be ſo, though this rarely happens. Indeed 


if the heir or executor ſets forth the year- 
ly value of the real eſtate ſubjected to al- 
fets, this is ſufficient ; becauſe the real eſtate 
cannot run away: but with reſpect to the ad. 
miſſion of perſonal aſſets, it may be in the 
power of the party to waſte or run away with 


them; for in this caſe nothing but the perſon 


of the party is at ſtake; and there may be cales 
when two executors are appointed, and one re- 
fuſes to act, and the other, who is inſolvent, 


poſſeſſes the whole eſtate or aſſets. And therc- 


fore when any of theſe caſes appear to the 
court, and when the party who poſſeſſes the 
aſſets is in dubious circumſtances, it is no neu 


thing for the court to oblige him to ſet forth 


the aſſets in ſpecie, to the end that the plaintif 


may purſue and follow them, and know where Wl 
they are, and how to be come at when be 


wants 


wa 
IS ( 


Court of Chancery, + 


wants the ſame. Bur this rarely happens, and 
is only done in extraordinary cales. "> Sn 


whether the court can, ſtrictly ſpeaking, oblige any executor to give ſ-coricy 
to anſwer the debits ; for it was the teſtator who made him his executor, and 
appointed him to ſtand in his place, and if he waſtes and runs away with 
the aſſets, it ſhould ſeem in ſtrictneſs there is no helping of it: at the ſame 
time it muſt be admitted, that caſes may be tound where the court will lay 
their hands upon the aflets,-idep query. | 


If two joint tenants exhibit their bill, and 
one releaſes, this will not abate the ſuit as to 
the other. 2 Freem. 6. ſeems of tenants in 
common, for a right deſcends to their repre» 
ſentatives. | | 
Where a ſuit abates, it is ſaid that the plain- 
tiff may bring an original bill or bill of revi- | 
vor at his election. 1 Ver. 399. 
On a plea in abatement for want of proper / R 
parties, it is diſcretionary in the court either 3 preg 
to diſmiſs the bill without prejudice, or to give ud. na, 


. Aon. 2 
leave to amend upon payment of coſts of the Ak. x5. 
day | Green and 

. Poole, gBros 


The Attorney-general of the duchy exhibit- pal.C.422. 
ed an information at the relation of one part 

owner of coal mines againſt the other, the re- nee, in 

. . . + ] Jy 

later dies, this abates the ſuir ®, Noe, it was 


Where the teſtator had pleaded to a bill, and d 'n ibis 


. caſe that 
died before the plea was argued, the executor outlawry in 


muſt plead de novo; for the firſt cannot be ar- 3 
gued now f. ples. 76: 208 
If the defendant's time for anſwering is out, ae wy 
the court will order proceedings to be revived. —— 
So though the defendant by his anſwer inſiſts eg, 
that the plaintiff is not intitled to revive; for this e. in Eg. 
ought to be ſhown either by plea or demurrer; dt Tate 
but if in ſuch caſe it appears at the hearing _—_ 4 
that the plaintiff had no title to revive, he can- Pollard, 3 
not have a decree 4. „ 
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that the heir of the defendant ſhould revive 


Che Prattice of the 


There is no anſwer abſolutely neceſſary to x 
bill of revivor, for the cauſe will ſtand revi, 


ved without any anſwer, becauſe the /ubpen 


brings the repreſentative into court, and bein 
there, upon motion, after the, return of the 
writ, the cauſe ſhall ſtand revived againſt him; 
for when the heir does not ſhow any thing to 
the contrary, the appearance of the anceſtor by 
the attorney continues to him, as if there had 
been no demiſe; but the defendant may, for his 
benefit, put in any plea or anſwer, and ſhey 
that he is not heir, or has not the like intereſt, 
or that there is not the ſame cauſe of complaint 
againſt him. | 

The bill of revivor muſt purſue the original 
bill, becauſe otherwiſe it is not a revivor of 
the ſame ſuit; and if there be a variance be- 


_ tween that and the original bill in any material 


point, the defendant may demur, and upon 
ſuch demurrer the bill of revivor ſhall be diſ— 
miſſed ; but if there be any new matter ariſing 
by the abatement as aſſets in the hands of the 
heir or executor, the bill of revivor may pray a 
diſcovery, and a /ubpena to revive and anſwer, 
in which caſe the defendant muſt anſwer thereto, 
A cauſe cannot be revived in part, but the 
whole proceedings, bill, anſwer, and orders 
made in the cauſe, muſt ſtand revived, for the 
revivor is but a continuance of the ſame ſuit; 
and it cannot be a continuation of the ſame, 
unleſs it proceeded where the other left off. 
Proceedings in croſs cauſes are not revived 
without a bill of revivor in each, becauſe each 
plaintiff is maſter of his own cauſe ; and there- 
fore if the plaintiff revive againſt the heir of 
the defendant, that does not make it neceſſary 
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Court of Chancery. 


| the croſs cauſe againſt the plaintiff unleſs he 


pleaſes. 2 N 

If an executor er adminiſtrator on a bill of 
revivor, by anſwer, admit aſſets, and the plain- 
tif, upon coming in of ſuch anſwer, revives 
his ſuit (which is always done of courſe, by 
order of court), and proceeds in the original 
cauſe upon the revivor, he muſt not afterwards 
refer the anſwer for inſufficiency ; for this he 
ought to have done at firſt, before he proceed- 
ed to revive the original cauſe ; and his doing 
thereof was an admiſſion the anſwer was full 
and perfect, or otherwiſe he might have ex- 
cepted thereto, but then he could not proceed 
to revive till he had got over that point. | 

If a feme ſole anſwers, and afterwards. mar- 
ries pendente lite, this does not put the plaintiff 


under a neceſſity to revive the proceedings, be- 


cauſe ſhe, by her own act, cannot alter the con- 
dition of the plaintiff's. ſuit, but by leave of 


the court the huſband may be made a party; 


and if in ſuch caſe the plaintiff brings a bill of 
revivor, it ſhall be diſmiſſed with coſts, becauſe 


no {uit can be revived that was never abated. 


But if a feme plaintiff marries, here by her 


| own act ſhe abates the ſuir, becauſe ſhe has 
no power to continue any judicial proceedings; 


for by the marriage it is transferred to the huſ- 
band; and therefore the huſband cannot ex- 
hibit his bill of revivor to recontinue the ſuit; 
but in the former caſe, the huſband took her 


; | with the ſuit attached to her; ſo note the dif- 


and the huſband dies, the ſvit is abated, and 


ference, | 
If a bill be exhibited againſt baron and feme, 


2 bill of revivor mult be exhibited againſt the 
| | wife, 
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wife, becauſe ſhe is not obliged to abide by 


; et 
the anſwer which was put in under the power ary 
of the huſband. | | may 

But query, But if a man and his wite are plaintiffs, and 0 
if the ſuit the defendant anſwers, and the huſband dies 1] 
bad been of As : * We 
an iohecit» the wife has it in her election whether ſhe will qi 
ance de Exhibit a new bill or proceed on the old one 
Wxoris, 2 . | -4 Pe 
Ver. 249. by revivor; for ſhe may change her cauſe of the 
20 Tech. complaint at her election, becauſe the former C 
24. ſuit was commenced when , ſhe was under the nati 
direction of the huſband. | fam 
When baron and feme are plaintiffs rouch- the 
ing a promiſe made to them to make them def. 
leaſes for their lives; if the wife dies, the hul- 
band need not revive, becaufe he claims in his 
own right and not in right of his wife. 
A commiſſion being granted to examine wit- 
neſſes at Algiers, the plaintiff died, by which c 
in ſtrictneſs the ſuit abated, but the witneſſes TM 
Will. 195- were examined before notice of the plaintiff's 55 
hompſon's : . the 
Cale. Vid. death; the examination was held regular, az the 
allo C10 well in regard to one of the witneſles that wa dei 
are 97. * ; . 8 
Ver. 4% dead, as to another that was ſtill living. f 
The plaintiff's death, after a bill of inter- * 


pleader, abates not the ſuit. Ruled on m6- 
x Ver. 351. tion. | 

Though by the death of the cæſtuy que truſt 
the ſuit abates as to him; yet if there be a de- 
cree againſt him and his truſtees to convey, the 
truſtees are obliged to convey, for the death of 
either party makes an abatement only gubad 
himſelf, 

If there be ſeveral plaintiffs, and the defendant 
dies, ſome of them may proceed without the 
reſt to revive, becauſe the obſtinacy of ſome 
of the parties ſhall not hinder the reſt from 

| aſſerting 


Court of Chancery. 159 


allerting their intereſt : but it ſeems proper to 

make ſuch former plaintiffs defendants, that they 

may be concluded in intereſt for not joining; 

and a defendant may bring a bill of revivor as 

We well as a plaintiff, 24. Caf. 

| The court will order money out of court to Ab. between 
a perſon intitled by a decree, notwithſtanding Id Win. 
the death of ſome of the parties. chelſea, 

= On a deviſee's bringing an original bill in 
nature of a bill of revivor, he ſhall have the 
fame advantage as an heir or executor; and 
the defendant is not at liberty to make a new 


defence, or diſpute the validity of the decree, 2 Ver. 548, 
id, alſo x 
Ver, 283. where it is ſaid, an aſſignee may revive by ſcire facias ; and vide 
1 Ver. 426, contra, Vid, alſo 2 Ver, 672, where it 1s ſaid, a bill of revivor 
may be hrough! againſt deviſce z but vid. Moſely 44. where the contrary is 
heli by Lord Chancellor King, 


So upon a bill in nature of a bill of revivor 
againſt a deviſee, the deviſee cannot diſpute 
e juſtice or validity of the decree; for then 
the deviſee would be in a better caſe than an 
heir. | Op 
In a mutual account the defendant as well | 


FEM? : . Slowel and 
as plaintiff may revive; and after a Cauſe is Cole; Finch 


heard, and decree pronounced, a defendant may jy Fw 
p l . Winchelſcag 
in any caſe revive. antea. 


If an adminiſtrator obtains a decree, but dies 
before inrolment, the adminiſtrator de Bonis non 
may revive the decree within the equity of the 
ſtatute 30 Car. 2. c. 6. By this flat. 


it is enacted, 
That an adminiſtrator de bonis non may ſue a ſcire facias, and take execution 
upon a judgment bad in the name of an executor er adminiſtiator. 2 Ver. 
237. Owen v. Curzon. 


"% 

If a plea of outlawry ſtands allowed, where- 
by the ſuit is put off ne die, and afterwards 
the outlawry is reverſed, the plaintiff muſt 

bring 
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bring his bill of revivor, becauſe that ſuit be. 

ing abated, the defendant has no day in court, 

and therefore muſt be brought into court by 
new ub pæna. . | 

If a defendant to an original bill dies before 
putting in an anſwer, or after an anſwer to 
which exceptions have been taken, or after an 
amendment of the bill to which no anſwer haz 
been given, the bill of revivor, though re. 
quiring in itſelf no anſwer, muſt pray that the 
perſon againſt whom it ſeeks to revive the ſuit 
may anſwer the original bill, or ſo much of it 
as the exceptions taken to the anſwer of the 
former defendant extend to, or the amendment; 
remaining unanſwered. 

Upon a bill of revivor the defendants muſt 
anſwer in eight days after appearance, and ſub- 
mit that the ſuit ſhall be revived, or ſhew cauſe 
to the contrary ; and in default, unleſs the de- 
fendant has obtained an order for farther time 
ro anſwer, the ſuit may be revived without an- 

ſwer, by an order made upon motion as a mat- 
ter of courſe. The ground for this 1s an alle- 

gation that the time allowed the defendant to 

anſwer by the courſe of the court 1s expired, 

and that no anſwer is put in; it is therefore 

Trextle up. preſumed that the defendant can ſhow no cauſe 
by Enelg, Againſt reviving the ſuit in the manner prayed 

Bill, 72, by the bill. | | 

In the caſe of a bil} by creditors on behalf 
of themſelves and other creditors, any creditor 
is intitled to revive. : 
A ſuit become entirely abated may be rev 

ved as to part only of the matter in litigation, 
or as to part only by one bill, and as to the 
other part by another. Thus if the rights ofa 

PlaiatifF in a ſuit upon his death become _ 
2 pal 


1 Eq. Ca. 
Abr. 8 
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part in his real and part in his perſonal repre- 
ſentatives; the real repreſentatives to revive 
the ſuit ſo far as concerns his title, and the per-, Fi. cat. 
ſonal ſo far as his demand extends. Abr. 3, 4. 


If the plaintiff revives againſt two only, when 


e 
0 there were three defendants to the original ſuit, e, 

: : et 5 ry 78. 
n his ſuit will be diſmiſſed. query. 


A bill of revivor upon a bill of revivor lies 

until the intereſt of the thing in queſtion be 
determined. Agreed per Curiam, eſpecially in Rd. Rep, 
eaſe of death. | 201, 

If one be named a defendant in the original 

bill, who is yet alive, he ought not to be 

named in the bill of revivor, for the ſuit ne- 

ver abated uu, him: but if named in the bill 

of revivor only, he muſt be named in every 


rt 


i: 
b. bill of revivor after, becauſe he was not nam- 
ſe 


ed a defendant in. the original bill. Ibid, 
A bill of e may be brought either be- 
bore or after hearing; it is ſometimes brought 
co revive only, and then it is revived without 

BS anſwer, after appearance upon motion, ſug- 
geſting that the time for anſwering is out. But 

WE where it is brought to revive, and anſwer, an 
attachment and all the ſubſequent proceſs o 

Wy contempt may iſſue as on any other bill, if the 
deſendant anſwer not in time. 


d If there be more plaintiffs than one, and one 
dies, the reſt may proceed without reviving. 

lf WE But part of the matter being omitted in draw- 

or ing vp the decree, a bill of revivor lieth to re- 


ie thoſe matters, and this caſe went to the 
vhole decree, 
A bill of revivor was brought to revive all 


1 Chan, Caſ. 
37. 


1 : £4 4 a f 

he Proceedings, and particularly an order by con- 
fa ent; the defendant demurred to the bill, for 
d, hat is ſought to revive that order, whereas the 


. 1; M feme 


1X8 
1 


162 The Prattice of the 
feme was a party to it, and ſhe being married 
ſince her executorſhip, conſequently her con. 
1 Chan, Caf. ſent was determined; and the demurrer waz 


77˙ allowed. 
Prec. y Ch, After a decree to account, and an abatement 
197. 1d. 


alſo x will. by defendant's death, his repreſentative may 
263- x Eq. revive, both being in nature of plaintiffs. 
br, 2. : - ; 
3 Alk. 691, The court may direct the ſuit to ſtand revi— 
Barnard, Ved without taking out a /u2pzng to that pur. 
Rep. in Ch, pole, | | | 
af In caſe of abatement it is not neceſſary to re. 
ern. 308, vive againſt a defendant that has not anſwered. 
Plaintiff brings a bill of revivor, defendant 
pleads a former bill of revivor ; if that plea iz 
not ſufficient for ſome ſpecial circumſtances in 
the caſe, the court/will order the cauſe to ſtand 
revived without /#9p&#79, 3 
Mortgagor brings a bill to redeem, an ac- 
count is decreed, a report made, and divers 
proceedings are had in the cauſe, and the plain- 
tiff is ordered to pay coſts, and deliver pol 
ſeſſion. The defendant (the mortgagee) dies, 
| his executor may revive the ſuit, and have the 
2Yem. 296. benefit of the order for coſts. 

An executor (his teſtator dying after publ. 
cation) is not permitted to exhjbit a new bil 
upon that matter whereby to make further 

. proofs, but is to hold to a bill of revivor, and 
þ fo proceed upon examinations ſo publiſhed u 
| | his teſtator's life-time. | 

8 An injunction bill may be revived. 

432. Pl. 11. He who claims only as heir by proviſo, ot 
$ Ak. 6go. per formam doni, cannot revive, but muſt bring 
1 £1,360. Vid: his original bill in nature of a bill of revivor. 

| Chan. Rep, Bill of revivor may be taken pro const 
L gelen , againſt an abſconding defendant under {tatute 
1 Meggr, 5 Geo. 2. c. 25. 


Parnard, 
Rep, 21 . 


"n 
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On bill of revivor plaintiff cannot diſpute a 
decree, though the defendant may. 2 Vel. 233. 


85 Though by the ſtat. 8 Will. 3. a ſuit ſhall 
WE not abate by the death of one defendant, yet it 
9 muſt be taken with this reſtriction, that the ſub- 
ect matter of the bill is not hurt by ſuch de- 
fendant's death. | 


. _ 1 Atk, 290, 
No bill of revivor can be brought when it 


A relates to coſts only, unleſs the coſts are taxed, 


and a report made in the life-time of the party; 

W for this is a perſonal action, and dies with the 

party. But if by the decree the party is to pay, , 
a ſum of money, or if a duty is decreed, if be 5% Oh 
is to deliver over a bond, vr deeds or writings, R*2 195. 
or if any thing is annexed to the decree beſides be dies after 
BY colts, the ſuit may be revived, but it can ne- 4, we 
ver be revived for coſts only. it may, 
hut in a plea to a bill of revivor in a caſe where 
nothing remained but the matter of coſts, which 
had been ordered to be paid into the Bank, and 
being unpaid at the time of the death of the 
party, the queſtion was, whether a bill of re- 
vivor would lie againſt the repreſentative; and 
in ſupport of the plea it was argued, that when 
the party who is to pay coſts dies, it is a per- 
W ſonal debt, and dies with him, unleſs the coſts 
are ordered to come out of a particular fund, 
although when the party who is to receive the 
colts dies, his repreſentatives ſhall have his re- 
medy againſt the party decreed to pay : On the 
WS part of plaintiff it was objected, that this doc- 
vine held only where the coſts were not taxed, 
but that as ſoon as the coſts were liquidated, 

Wy the debt was become certain, and it was pro- 

per matter for a bill of revivor and ſupple- 
ment. 
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1 The Lord Chancellor thought the circum. 
Halt . ſtance of the coſts having been ordered to 
— y be paid into the Bank, took this caſe out of 
Vis. alio the general rule, and made it certainly mat- 
Hig. 46% ter of revivor, and therefore over-ruled the 
ibid. 579. plea. | 
8 It is an univerſal rule, that whenever a death 
happens, and yet the right ſurvives, and the 
cauſe is in the ſame plight and condition after 
the demiſe as it was before, there is no need 
of the revivor, becauſe no other perſon is to 
be ſent for, nor any other perſon to be made 
party to the complaint. : 

But where the right does not ſurvive, or 
there is any alteration by the death of any of 
the parties, there you cannot go on without re- 
vivor, becauſe there will not be proper parties, 
unleſs all parties in intereſt be before the court; 
and if there be an alteration by death, all par- 
ties cannot be before the court, unleſs the re- 
preſentatives of the deceaſed be brought before 
the court, ; 

If an executor durante minore etate exhibits a 

bill, and the infant comes of age, no bill of re- 

vivor is neceſſary, becauſe it is a continuation of 
But query the ſame repreſentation, So it is where a bill is 
caſe of jones brought by joint tenants, CO-executors, Joint- 
Pre ider. obligors or obligees, and one of them dies; 
175. where the ſurvivor need not revive, becauſe the right 
eee ſurvives to the other. 
fant in ſuch a caſe muſt begin anew, unleſs a decree to account was had; vid. 
alſo 2 Vern, 237. 2 Eq. Caf, Abr. 3, 4. where, in the caſe of an adminiſtration 


determined by death, a bill of revivor by a tubſequent adminiſtrator has been 
admitted, 


A feme ſole exhibited her bill and marries 
the defendant anſwers; and after would have 
taken advantage of the plaintiff's proceeding 
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without revivor: It was ordered, that the de- 
fendant ſhould be examined upon interrogato- 
rics, whether before his anſwer he knew of 
plaintiff's marriage; and if ſo, then the plain- 
tiff to proceed without revivor. 


CH A 4: 1 


Of a Supplemental Bill in the nature of a Bill 
of Revivor, 


by a decree to account, if during the account 
any party fhould die, and a deviſce of that 
party, or any other formal party as truſtees, 
ſhould be wanting, a bill to bring them before 
the court is not in the ſtrict ſenſe a ſupple- 
mental bill, but a ſupplemental bill in the na- 
ture of a bill of revivor; and to ſuch bill it is 
not neceſſary to make the defendants in the 
original bill parties, nor when the cauſe comes 3 


for want of parties, 


on to be reheard, can thoſe defendants object: 


165 
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* | | O F 


Bills in the nature of Original Bills 


C HAT 


monly proceed to be heard together, which 
cannot be if one bill be filed after publication 
in the other cauſe, unleſs ſuch laſt cauſe 1 
heard on bill and anſwer, But if there be cross 
cauſes, and publication is paſſed in both, and 
one of the plaintiffs omits to lerve * 0 

gear 


b 

Of Croſs Bills. , 

t 

A Cxoss bill is a bill brought by the de. b 

A fendant againſt the plaintiff in a former 4 

bill depending, touching the matter of ſuch 4 

bill, or the facts ſer forth in the defendant h 

anſwer to the plaintiff's original bill. 4 

It is in nature of a defence, and was firſt al. 0 

lowed, that the party might ſtate his own caſe 1 

more to his advantage than he could by his an- , 

Moſely 382. ſwer. | 4 

| It muſt be brought before publication is paſ. | 
ed on the firſt bill, and not after, except the 

plaintiff in the croſs will go to hearing upon ; 

the depoſitions already publiſhed, becauſe of : 

the danger of perjury and ſubornation, if the I 

parties ſhould, after publication of the former , 

Nelt Chan, de poſitions, examine witneſſes de novo to the 

Rep. 103. ſame matter before examined unto. | 

When a croſs bill is put in, both cauſes com- 
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hear judgment, his cauſe ſhall not come on 
at the ſame time with the other, except the 
other party conſents. 

Where there are croſs bills, the defendant in 
the firſt bill muſt generally anſwer before the 
defendant in the laſt ſhall be compelled to 
put in his anſwer ; as where A brings his bill 
againſt B and C, who put in inſufficient an- 
ſwers, and prefer their croſs bill againſt A. B 
becomes a bankrupt, his aſſignees bring their 
bill in nature of a bill of revivor againſt A; p. win, 
they ſhall not go on till C has anſwered A's 266. Vid. 


11 . If P, 
bill; and by the courſe of the court the plain- Will. 639. 


tiff in the laſt bill cannot have proceſs of con- 3 Ack. 724 


. , : 1 Atk, 266. 
tempt againſt the other till eight days after Longe Bor- 


O 

his anſwer is put in. And in caſe the plaintiff bon, 2 Alk. 
in the laſt bill ſhould attempt to take out pro- 
cels of contempt, the defendant may obtain an 
order that he may have a week or a fortnight's 
time to put 1n his anſwer to the croſs bill, 
after the defendant has put in an anſwer to the 
plaintiff's original bill, 

Lord Hardwick deſired it might be obſerved, 


that in all caſes of a croſs bill after the origi- 
nal cauſe was proceeded in, motion to enlarge 


BE publication ſhould be ſpecial, on notice to the 


other party, that the court might judge of the 
propriety of granting ſuch motion on circum- 
ſtances ſhewn in ſupport of it; and that ſuch 
motion ſhould not be of courſe, as it is in 
caſcs where the original cauſe is not proceeded 
in, for otherwiſe it would be eaſy to delay hear- 
ing by that means. | | 

It was laid down as a general rule, that 
where a defendant in a croſs cauſe, but plain- 
tiff in the original, is in contempt for not put- 
Ng in an anſwer, the proper motion is to en- 


M 4 large 


2 Vel. 36. 


| | 
; 
| 168 


I Atk, 291, 


} 2 Atk. 218, 
Vid. alſo P. 
Will, 435. 

Steward v. 


Noe. 1 


8 Barnard, 
337 


2Vern, 821. 
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large publication in the original to a fortnight 
after the anſwer is come in to the croſs bill; 
and it is irregular to move to ſtay proceedings 
in the original cauſe till ſuch anſwer comes in, 
If after a croſs bill filed, a plaintiff in an 
original Hill will amend it in material parts, 
and thinks fit to compel an anſwer to the 
amendment at the ſame time with the original 
bill, he waves his priority of anſwer to the ori- 
inal. - 
, In general, a defendant to an original bill, 
who afterwards files a croſs bill, is not to be 
allowed his coſts in the firſt cauſe, till the me- 
rits of the croſs bill are determined ; but where 
a bill was brought to prove a will per zefes, 
and to perpetuate teſtimony of witneſſes, the 


_ defendant croſs-examined the plaintiff's wit- 


neſſes, but did not examine any of his own; and 
afterwards brought a croſs bill to ſet aſide this 
will; the defendant in the original cauſe mo- 
ved, that the plaintiff might pay him his coſts; 
and it was ſaid by the Lord Chancellor that 
he was intitled to have the benefit of his mo- 
tion; and ſaid that he had no other way in 
this caſe to have his coſts than by moving for 
them. ö 

A croſs bill ſhould ſtate the original bill and 
proceedings thereon, and the right of the par- 
ty exhibiting the croſs bill, or the ground up- 
on which he reſiſts the claims of the plaintiff 


in the original bill. | 


If there be a bill exhibited in one court of 
equity, there may be a croſs bill in another, 
as if the mortgagor exhibit a bill to redeem in 
the Exchequer, the defendant may bring a bill 
in Chancery to forecloſe, 
| A croſs 


Court of Thancery. 
A croſs bill being generally conſidered as a 
defence, or as a proceeding to procure a com- 
plete determination of a matter already in li- 


4 | tigation in the court, the plaintiff 1s not, at 
W 1caſt as againſt the plaintiff in the original bill, 


obliged to ſhow any ground of equity to ſup- 


W port the juriſdition of the court. 


The court will frequently, in cafes of dif- 


W ficulty, direct a croſs bill to be filed, in or- 


der to bring the rights of all the parties fully 
and properly for its deciſion, 

GC HNA 

Of Bills of Review. 
HE object of a bill of review is to procure 


an examination and reverſal of adecree made 
upon a former bill, and ſigned by the perſon 


| | holding the great ſeal; and it may be brought 


169 


2 Ch. Caf, 
248. 3 Atk, 
110. 


As to Bills 


of Review, 


and the rea- 


ſons for ad- 
mitting 
them, vid. 


27 H. 8. 15. 


upon error of law appearing in the body of the 


decree itſelf, without averment or further exa- 
mination of any matter of fact before the de- 
cree, or of any matter reſting upon record 
which might have been had at the time of the 
decree, or it may be exhibited by leave of the 

court upon the diſcovery of any new matter. 
When a decree then is inrolled, it can never 
afterwards be altered without a bill of review, 
unleſs there be an apparent error in caſting up 
the ſums upon the face of the decree; for that 
being a mere miſtake of the officer in drawing 
up the decree, and a matter demonſtrative, it 
may be rectified upon motion without a bill of 
review: ſo likewiſe if ſome part of the decree 
be omitted in the inrolment, ſuch omiſſion, for 
the 


170 The ÞP2aftice of the 
the like reaſon, may be corrected upon mo. 
tion. 

If a bill of review be brought to reverſe : 
decree ſigned and inrolled upon diſcovery of 
ſome new matter, in ſuch caſe the plaintiff in 
the bill of review muſt obtain the previous 
leave of the court for filing ſuch bill; but if 
the bill be founded upon error of law apparent 
upon the record, no ſuch previous permiſſion of 
the court is neceſſary; and this has always been 
underſtood to be the rule, and the courſe of 
proceedings ſhows it; and the leave of the court 
1s never obtained in the firſt inſtance, but up. 
on allegation upon oath that the new matter 
could not be produced or uſed by the party 
preferring this bill ar the time when the de. 
cree was pronounced: and the court, upon the 
new matter being diſcovered, will decide upon 
its relevancy or irrelevancy, and permiſſion to 
file a bill of review will accordingly depend 
upon ſuch deciſion. 

When a bill of review is brought for error 
apparent upon the record, the conſtant method 
is for the defendant to put in a plea and de- 

x Atk. 534, mur, (viz.) a plea of the decree and a demur- 
rer againſt opening the inrolment; and an an- 
ſwer 1s rarely required, unleſs the ſame is or- 
dered by the court: ſo that in effect a bill of 
review cannot be brought without leave of the 
court in ſome ſhape ; for if it is founded vpon 
matter apparent in the body of the decree, then 
upon the plea and demurrer of the defendant 
to the bill, the court judges whether there are 
any grounds for opening the inrolment; but if 
it 1s for matter come to the plaintiff 's know- 
ledge after pronouncing the decree, then, upon 
a petition for leave to bring a bill of my 
| the 


a -—_—_— a ww 1 — . 
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. me court will judge if there is any foundation 7 At 534+ 
for ſuch leave. Pra. Reg. 

Wich reſpect to the materiality ,of the new 50 

of WE matter diſcovered (and which has been obſerv- . 416, 

a cd ro be one of the grounds upon which a 4 

bill of review is founded), the court has not 

© WE purſued a very rigid ſyſtem of conſtruction ; 

tand it is ſaid, that it is not neceſſary there 

if WE thould be a certain and poſitive evidence as to 


the finding of deeds after a decree, which if 
diſcovered would have varied the decree; but 
ſuch evidence only is neceſſary as the court 
may think. reaſonable ; for there is no rule of 
evidence laid down in this court but a reaſon- 
able one, and ſuch as the nature of the thing 
that is to be proved will admit of; and with 
reſpect to the time of the diſcovery of the 
new matter, the conſtruction of the court has ibid. 40. 
not been ſo ſtrict that the new proof mult nor 
come ro the knowledge of the party till after 
the cauſe has been heard; 1t 1s very ſufficient 
if it did not come to his knowledge till after 
publication, or at any time when, by the rules 
of the court, the party could not make uſe of 
it. | | 

But note, if it came to the knowledge of the 
party's ſolicitor, attorney, or agent, before the 
cauſe was heard, it is conſidered as notice to 
the party himſelf; and though a country attor- 
ney acts by an agent in cauſes in this court, 
yet he is to be conſidered as the ſolicitor in the 
cauſe, though he reſides in the country, and 
what is known to him is conſidered as conſtruc- 
tive natice to his client. 

It is a rule of the court, that the bringing a 
bill of review ſhall not prevent the execution 
of the decree impeached; but, on the con- 


trary, 


3 Athk . 35» 
36, 37. 


had oy 
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The Pꝛadtice of the 
trary, that obedience is actually to be paid to 
the decree as far as it can be-paid withour pre- 
zudice to the right of the party preferring the 
bill of review; as where the decree directs the 
poſſeſſion of lands or of writings to be deliver. 
ed up, the ſame ought to be done; ſo if my. 
ney is directed to be paid, it ought regularly 
to be paid before the bill of review is filed, 


though it may afterwards be ordered to be re. 
funded. 


C. 24. Note. Toth, 42, 1 Chan. Caf. 42. 86. 1 Chan. Rep 139. 2 Chan, 
Rep. 48. ; and note, if money is dectecd to be paid, the court will fore. 
tics accept of good ſecurity to await the event of the bill of review, Pract, 


Reg, 


1 Ch. Caſ. . 
42. 


But if the decree requires an act to be done 
which would extinguiſh the party's right at 
common law, ſuch as conveying lands, releal- 
ing a debt, acknowledging ſatisfaction, can- 
celling evidences, &c. the execution of theſe 


parts of the decrees (which if obeyed would 
prove perhaps highly detrimental to the rights 
of the party) will be ſtayed upon an application 
being made to the court; and upon gaod and 
ſubſtantial cauſe being ſhown why the execu- 
tion of the decree in certain particulars ſhould 
be ſtayed until the bill of review be deter- 
mined, an order of court may be obtained for 
that purpoſe. So if a decree, or any part of 
ir, be in the nature of things impoſſible, it is 


_ erroneous, and will be reverſed upon a bill of 


Ibid, 87. 


review; ſo-if it be repugnant. 

As in the caſe of bills of revivor, ſo alfo in 
bills of review, none but ſuch as are parties 
and privies can commonly bring them; but in 
ſome caſes where a man's intereſt is affected, 


or he is grieved by a decree, he may have this 


bill; as where a pariſh was ſued, and four 5 
the 


wes wary GW wb 


| traverſable *. The bill may conclude with pray- 
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the pariſhioners named only to defend, another 
pariſhioner may bring this bill : but a deviſee 
is not intitled to bring a bill of review of a de- 


W crce againſt the teſtator, not being in privity 
to him. 1 Ch, Cal. 


As the end of a bill of review is to reverſe *7** 


W 2 decree formerly made, in order to proceed 
W therein, a copy of decree after it is ſigned and 
W inrolled is firſt to be procured, and the bill 
Having recited the former bill, proceedings 


and decree, as the ſame are recited in the de- 
cree ſigned and inrolled) muſt ſtate the caſe 
of the party preferring it, and the point in 


Y which he conceives himſelf aggrieved, and the 
W rcaſons why the decree ſhould not be binding 


upon him, but reverſed as for error in law, or 


on the ground of the new matter diſcovered ; 
and if the decree is impeached on the latter 


ground, it ſeems neceſſary to ſtate in the bill 
the leave obtained to file it, and the fact of the 
diſcovery, though it may be doubted whether, 
after leave given to file the bill, that fact is 


* Hanbury 


ing that the decree may be reviewed and re- 2. Stevens, 
verſed in the point complained of, if it has not i Cα 


deen carried into execution. If it has been In this cafe, 


carried into execution, the bill may alſo pray — — 


the further decree of the court, to put the par- plemeatal 
ty complaining of the former decree into the yr of a bay 


ſituation in which he would have been if that of coview, 
court 


W decree had not been executed, and laſtly, a gend wv be 
8 vrit of /ubpzna to appear and anſwer. 0: opinions 


f that the fact 
of the diſcovery was traverſable, and not being admitted by the defendant, 
ought to have been proved by the plaintiff, to intitle kim to proceed at the 
bearing of the cauſe, Treatiſe upon Pleadiags by Engliſh Bill $0, in notes, 
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Upon every bill of review, whether the ſame 
be founded upon error in law apparent upon 
the record, or upon ſome new matter diſco. 
vered ſubſequent to the decree, the plaintiff 
muſt depoſit 50 J. in order to anſwer coſts, 
and a certificate thereof obtained, and to the 

1 latter bill the leave of the court is neceſſary az 
283. anon. Well as the depoſiting 50 J.; and beſides an 
via. Lord affidavit by the plaintiff muſt be annexed tg 
Bacon's Or- it, ſtating that ſuch new matter was not exiſt. 
Od Ing at the time of pronouncing the decree, and 
2 Atk. 139. that it came within his knowledge ſince the 
- hearing, and of which he or his agents were 
3 Alk. 6. not at that time appriſed, and which could 
not be had or uſed. 

The court has allowed a bill of review where 
the ſame was filed without the previous leave of 
the court being obtained: as where the plaintiff 
having depoſited 50/, and annexed an affidavit 

1 to the bill that the deed on which the bill of re- 
view was founded, did firſt come to the plain- 
tiff's knowledge after the pronouncing the 

2 P. Will, decree, the court allowed the bill of review, 

283. anon. upon the plaintiff's paying the coſts of the de- 
fendant's motion, which was to diſmiſs the bill, 
for that it was filed without the leave of the 
court. -. ä 

If the bill of review is brought to review the 

x Ver. 13% Teverſal of a former decree, it may pray that the 

Hard. Rep. Original decree may ſtand ; and if any perſon 

nta party to the original ſuit becomes intereſted 
upon Plead- in the ſubject, he muſt be made a party to the 
lin Bill, 2. bill of review by way of ſupplement. 

The demurrer to a bill of review brought for 
error apparent upon the record, being ſer down 
to be argued, the court proceeds to affirm or 1 

1 verle 
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Verſe the decree, and the prevailing party takes 

che 501. depoſit. ; 

S Forgetfulneſs or negligence of parties under 

no incapacity, no foundation for a bill of review. 

No objection to be made upon a bill of re- „in. Abr, 
view that is not aſſigned for error, 414 pl. 6, 
Objections to a Maſter's report cannot be 


az 3 8 

n WS aſſigned for error upon a bill of review. 

* Bill of review cannot be brought after twenty 

x. years, though error appear in the decree. OE 
Fi 1 Brown's Parl. Caf. 95. 5 Brown's Parl. Caf, 460. 6 Brown's Parl. Caf, 39 6. 
| Vid, alſo 3 Ark. 38. 49.z but it has been fad t ere is no limitation of time for 
he brin»ing a bill of review, yet after a long acquieſcence under a decree, Chancery 
re will not reverſe it, but upon very apparent errors, Per Lord Keeper North, 
10 Ver. 287. pl. 285, 

| 


No bill of review can be brought on a decree 


te on the ſtatute of charitable uſes, p— ms 
of In a cauſe that came before the court upon a 
if bill of review to read ſome charges out of the 
„it original bill, the plaintiff offered ro ſhew ſome 
ce. errors in the decree. To this it was objected 
n. WS that no errors in the decree were cognizable, 
he but what appeared on the face of the decree: 
. and therefore any errors but from the decree 
lo. itſelf were oppoſed, 
ll Lord Chancellor: It is true on arguing a 
he demurrer to a bill of review, nothing can be 
read but what appears on the face of the decree ; 
the but after the demurrer is over-ruled, the plain- 
he tiffs are at liberty to read bill or anſwer, or any 
* other evidence, as at a rehearing, the cauſe being 3A 290; 
ed now equally open. | — 
the No witneſſes which were or might have been 
examined on the former bill, ſhall be examined 
for on a bill of review; nor ſhall any new evidence 3Chan.Rep; 
wi or matter then in the knowledge of the party, 76. 1 Chan. 
1 and which might have been uſed before, be robe ms 


ſufficient ground for a bill of review. 45. 8. P. 
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Prec. in Ch. drawn up and inrolled, the court will open the 
260, 261. . 
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It has been inſiſted on as a rule, that nothing 1 
ſhall be a ground to direct a new trial to avoid wit 

a judgment at law, that would not be a ground ſwe 
for a bill of review to reverſe a decree; and that ma 
a confeſſion ſubſequent to the decree is no 8 
ground for a bill of review; nor is the want of ef 

any evidence or matter which might have been or 
2Chan.Rep, Uſed in the firſt cauſe, and of which the party had v* 
45-3. P. then knowledge. ker 
An account was decreed, pending which the det 

ſuit abated; and yet the account was carried l 

on, finiſhed, and confirmed by a decree, and held rev 

| to be no error, or caule of reverſal on a bill of 
7 ry review brought. in 
But quzre, if this account ſhould be carried on, as the ſvit abated, without bringing pel 
2 blli of revivor, and an order obtained for reviving the former proceedings, Tat 
The plaintiff, who had a decree, brought lan 

bill of review, and thereby complained, that he det 

had not enough decreed him ; and a demurrer the 

being made thereto, for that if a bill of review \* 

lies, it is only for him againſt whom the decree tne 

is; and after a long debate the demurrer was. * 
allowed, and the bill of review diſmiſſed; the 

party brought another, ſuggeſting further errors; ple 

but this was alſo diſmiſſed on the maxim, Inter} all 
reipublicæ ut fit finis litium. 

| If a man brings a bill of review, to which 4 

x Ver. 44. there is a demurrer, which is allowed, he cannot 
1 Ver. 417. a . an 
8. P. afterwards bring a new bill of review. ® 
1 ver. 123. A bill of review lies not after a bill of re- d 
a Chan, Caf, : 155 he 
133 · ee | —_ 3 40 
Where a demurrer to a bill of review is al- 7 

lowed, it may be inrolled ; but if over- ruled it 4 

| cannot, ſo as to prevent the demurrer from being wy 
2 Ver. 120. re-argued, | 10 
When error appears in the body of the decree 


decree. | 
Plaintiff 


% 
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Plaintiff was allowed to bring a bill of review 
W 1 ichour paying coſts in the original cauſe, he 
| {wearing he was not worth 40/, beſides the | 
matters in queſtion, | Ver, 261. 
So a plaintiff was not allowed to bring a bill 
ef review, unleſs he would perform the decree, 
or would ſwear he was unable ro do it, and 
would ſurrender himſelf to the Fleet, to be there 
kept until the matter of the bill of review was ver. ,,,, 
determined. 


Fine and non-claim is a good bar to a bill of 

review. © e 

= Appcal to the Houſe of Lords from a decree 

ia Chancery, and upon the petition of the ap- 

pallants to examine witneſſes in the cauſe, it was 

W 1<jcctcd, and the petition diſmiſſed ; the appel— 

lants then brought a bill of review, and it was 

W decreed, that the defendants ſhould either anſwer 
the bill of review, or demur on the errors im it, 
without coſts on either ſide; and the benefit of 
the order of diſmiſſion by the Lords was ſaved 
to the defendants. 

Bill of review and error aſſigned in the decree; 
plea and demurrer thereto; demurrer in part 
allowed, and in part over-ruled, 

A bill of review will not lie but againſt thoſe 
who were parties to the original bill: as where 
J. 8. mortgaged lands to A. in fee for 1000 J. 
and covenanted and gave bond to pay the money, 

| but forfeited. A. died, leaving G:'s wife his 
heir at law. G. and his wife brought a bill 
againlt J. S. for payment of the money, or elſe 
J. 8. to be forecloſed, and it was decreed ac- 
cordingly; J. F. did not pay the money ac- 
cording to the decree; but upon diſcovering 
that A4. had made a will, and had given this 
money to his executor ;. J. S. brought a bill de- 
EVOL I N firing 


Finch 469. 


Finch 36. 
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firing that he might be admitted to pay the 
money to the executor, he having the right, and 
no party to the former decree; this was by 
Rep 348, Original bill, and not by bill of review, becauſe 
149. the executor was no party to the former decree, 

Upon debate it was declared, that on a bill 
of review the cauſe of review mult ariſe and ap- 
pear upon thecaſe, as ſtated in the decree, and that 
the fact mult be admitted as there ſtated; and 
that though the fas whereon the court pave 
judgment, were miſtaken, yet there is no ground 
for a bill of review after a decree inrolled, but 
the fact in this caſe muſt be admitted to be 
true, and the decree inrolled is matter of record, 
and can be tried only by the record ; but in 

2Freem, Miſtaking the fact the proper courſe had been, 
Rep. 132. to have got the cauſe rebeard before the de- 
54, 55. Cree had been ſigned and inrolled. 

The defendant had a decree for money. The 
plaintiff by bill of review reverſed this decree, 
and the money decreed to the plaintiff, Per 

| Cur. On ſearching of precedents the defendant 
1014. 181. ſhall not pay damages for this money; and com- 
Vid. Ne, pared to a judgment in a writ of error, where 
33. Jackion the Judgment is, that the party ſhall recover 
and Dey, guicguid amiſit per judicium prædictum, but no 
ſeeus S. C. damages or Colts, 

This difference was taken by the Chancellor 
where a matter of fact was particularly in iſſue 
before the former hearing, though you have nev 
proof of the matter, upon that you ſhall nevet 
have a bill of review; but where a new fat is 

2 Freem, alledged, that was not at the former hearing, 
there it may be a ground for a bill of review. 

It is a good plea in bar to a bill of review that 
the former decree is not executed; and it was 
ſaid that though bills of review be in nature e 
Pe a WI! 
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a writ of error, yet they are not favoured in 
equity ; for upon a writ of error (and that only 
in ſome particular caſes) one need only to give 
bail to pay principal and coſts ; but in bills of 


review the decree ought actually to be complied 2 
ö 


ill with, and, beſides, there ought to be ſecurity for 343: 2 Eq: {a 

\ br, 175. 9 
p- coſts. N : . 
nat A bill of review was brought and demurred 9 


to; and afterwards the plaintiff in the bill of 


We review moved to diſmiſs the bill as not being per Led 3 
nd regularly filed, upon payment of coſts out of wang, 0s 9 
ut the 50 J. depoſited upon the filing thereof; and abr. 413. 4 
be the ſame was granted. | hs 40 1 
rd, The plaintiff's original bill was to ſettle 4 
In boundaries of his manor ; upon the firſt hearing, Y 
en, | an iſſue was directed and a verdict found for 3 
de- plaintiff; and afterwards the cauſe coming on 1 
upon the equity reſerved, there was a final decree 
he for quieting plaintiff in poſſeſſion, and defendant 
ee, was to pay coſts. The defendant then moved 
Per for leave to file a bill of review upon his ſlicitor's 
ant affidavit, © that certain new evidence was diſ- 
m- covered in favour of the defendant ſince the 
ere verdict and decree.” The queſtion was, if the 5 
ver defendant ſhould have leave to file the bill with- 1 
10 out firſt pay ing the coſts decreed. # 
And per Cowper Chancellor, He ſhall nor, bt 
lor for payment of coſts ought to be performed ra- 1 
ue ther than any other part of the decree ®, and F 
en his Lordſhip thought the party himſelf ſhould | 
yer | | |! 
N 13 * Sir Henry Lyddel v, Biſhop of Durham, MS. Rep. 2 Eq. Caf. Abr, : 
ng, 4a Note, on the part of plaint'if a book of rules printed in 1623 was 
precuced, wherein there was à rule Temp. Bac. Chen, and another in 1656, 
X to the effect following: © That no bill of revieæu ſhall be allowed till after tbe 
hat 4 3 decree per formed in all parts, unleſs ſuch fer formance would extinguiſh the pare 
ty s right or title at law; and per Chan. Thele old orders are rea- 
Was ſonable and juſt, and ought to be obſerved;z” and ſaid oy Lord Chan, 
. of Hardwicke, That Lord Bacon's rules in. reſpe ct of bills of review have 


" vever been depaited from,” 3 Atk. 26. vid. Lord Bec. Ord, | 
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make an affidavit that this new matter was dil. 
covered ſince the decree, and that the affidavit 
of a ſolicitor is not ſufficient; for the defendant 
himſelf, or ſome other agent of his, might be in- 
formed of this matter before; at leaſt if defend- 
ant by reaſon of his age, high ſtation, and quality 


may be excuſed from making an affidavit of the 


Jbid. in 
notes. 


2 Atk. 179. 
Standiſh v. 
Rudley. 


2 Atk. 40. 
Ibid. 139. 


— 


particular matters and facts, yet at leaſt he 
ſhould have an affidavit to corroborate that of 
his folicitor; but this affidavit of the ſolicitor 
1s not a ſufficient ground for a bill of review, and 
therefore defendant muſt take nothing by the 
motion. 

Papers in the hands of a party to a former 
cauſe, after publication had paſſed, though not 
produced, they may be read upon a bill of re. 
view; for as they were not diſcovered till after 
publication in the cauſe, they could not poſlibly 
be of any uſe then. 


CHAP, III. 


Of ſupplemental Bills in the nature of Bills f 


Review. 


* has been already obſerved in the laſt pre- 
1 ceding chapter, that a bill of review cannot 
be brought upon a decree ſigned and inrolled 
for new and ſupplemental matter in being 4 
the time of making the decree, but diſcovered 
and come to knowledge afterwards, without 
making a depoſit of 50/7. and obtaining the leave 
of the court; ſo where a decree is neither ſigne 
nor inrolled, and any new matter has been dil. 

covered 
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covered ſince the decree, the decree may be ex- 
amined into and reverſed upon a ſpecics of ſup- 
plemental bill in the nature of a bill of review. 
But no ſupplemental, or new bill, in nature 


in- 
id. of a bill of review, grounded upon any new mat- 
ity | ter diſcovered, or pretended to be diſcovered, 
he nce the pronouncing of any decree of this court, 
the in order to the reverſing and varying of ſuch 
- of decree, ſhall be exhibited without the ſpecial 
tor leave of the court firſt obtained for that pur- 
ind poſe; and unleſs the party exhibiting the ſame 
the do firſt depoſit with the Regiſter of this court, 
bo much money, as, together with the depoſit by 
ner the rules of this court to be made, on obtaining 
not a rehearing of the cauſe wherein ſuch decree 
1 was pronounced, will make up the ſum of 501. 
Ter as a pledge to anſwer ſuch coſts and damages as 
bly mall be awarded to the adverſe party; in caſe 


the court ſhall think fit to award any at the 


hearing of the cauſe on ſuch ſupplemental or 
new bill. tan 
| | Orders in 

Chan. 10”, 2 Ak. 139. 3 Atk. 811. 2 Veſ. 571. 596. Note, If the decree 
had noi been figned and 1nrolled they had got into a way of ſupplemental bilis1n 
nature of a bill of review, at large without depoſit or leave of the court at all, and 
then brought a petition to rehear or appeal, This was growing into abuſe, and 
ieveral of them were brought for vexations and to put thefe improper bills of 
review under the like reſtraint as the other, was the occaſion of an or-er to that 
eltect, made by Lord Hardwicke, 17th October 1741. 


of 


This bill in its frame nearly reſembles a bill 
| of review; except that inſtead of praying that 


Celine BIR ACC LAS a re nent ty x <a> ee I tn, 


re- 

* the former decree may be reviewed and re- 

led verſed, it prays that the cauſe may be heard 

at with reſpect to the new matter made the ſubject . 
1 of the ſupplemental bill, at the ſame time that þ 
out It Is reheard upon the original bill; and that the Treatiſe op- 

ave plaintiff may have ſuch relief as the nature of 7 

ned che caſe made by the ſupplemental bill requires, Bil, 82, 83. 


dil 
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CHAP, IV. 
Of Bills in the nature of Bills of Review, 5 


examine and reverſe Decrees either figned and 
inrolled or not, brought by perſons not bound ty 
the Decree, 


F a decree be made againſt a perſon who had ol 

no intereſt at all in the matter in diſpute, te 

or had not ſuch an intereſt as was ſufficient to 0 

render the decree againſt him binding upon I 

ſome perſon claiming the ſame or a ſimilar in. tr 

Treatiſe up- tereſt, relief may be obtained againſt error in n 

by kati the decree by a bill in the nature of a bill o MY = 

Bill 83, review. Ws 
Thus if a decree be made againſt a te- 

nant for life only; a remainder-man in tail i © 

or in fee cannot defeat the proceedings again u 

tenant for life, but by a bill ſhewing the e. b 

ror in the decree, the incompetency in the te. 

nant for life to ſuſtain the ſuit, and the ac- WAY ': 

cruer of his own intereſt, and thereupon pt: 

ing that the proceedings in the original ca e 

may be revived; and for that purpoſe, that tit e 

other party may appear to and anſwer this nev WA * 

_ ' 


bill, and that the rights of the parties may be 

properly aſcertained. A bill of this nature, 3 

it does not ſeek to alter a decree made againk 

the plaintiff himſelf, or againſt any perſon ui. 

Wd. © der whom he claims, may be filed without leut 
of the court. 


Cal, 272. 
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Of Bills impeaching Decrees upon the ground of 


Fraud. 


2 BILL in the nature of an original bill may 
A be exhibited in this court for the purpoſe 

of impeaching and ſetting aſide a decree ob- 

tained by fraud ; and there are ſeveral inſtances 

of relief, notwithſtanding a decree ſigned and 

inrolled, if the ſame has been obtained by : r. win. 

fraud and impoſition ; for fraud infects judg- 7% 7%... 

ments at law, and decrees of all courts, and 1 

annuls the whole proceedings, particularly in 5 

the conſideration of a court of equity. 2 Vel. 120. 
It has been held, that where an infant con- 

ceives himſelf aggrieved by a decree, he is not 

under the neceſſity to ſtay till he comes of age 

before he ſeeks redreſs, but may apply for 

that purpoſe as ſoon as he thinks fit; neither 

is he bound to proceed by way of rehearing | ,, in 

or bill of review, but may impeach a former 737. Gadly T 

decree by an original bill, in which it will be g: Fe 2 

enough for him to ſay the decree was obtained Talbet 2or. } 


by fraud and colluſion, or that no day was gi- pv, 


new N : l Bukhead, $4 
be ven him to ſhew cauſe againſt it. 3 Atk, $11, | 
„ 4 The plaintiff brought a bill to redeem, ſet- 
unt ting forth, that his late father being ſeized in [; 
un- tee of lands, made a mortgage thereof to J. S. 6 
-avt and that the defendant deſired the plaintiff's F 


father would conſent that this mortgage ſhould 
be aſſigned to the defendant, who would help 
the plaintiff's father to a place, and be willing 
to take his intereſt out of the profits of the 


place, 
N 4 | That 
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That thereupon this mortgage was by the 
plaintiff's father's conſent aſſigned to the de. 
fendant, who never helped the plaintiff's fa. 
ther to any place ; but inſtead thereof, the de. 
fendant, the next term after the mortgage wiz 
forfeited, brought an ejectment againſt the 

laintiff's father, and turned him out of pol. 
Felon ; and the term next following, the de. 
fendant brought a bill againſt plaintiff's father, 
who put in an anſwer to the bill, and then the 
defendant got a common bailiff, one of a ſcan. 
dalous character, to make an affidavit that the 
plaintiff's father had left his ſituation, and (a 
he believed, and was credibly informed) was 
gone beyond ſea; upon which affidavit, the 
now defendant got an order, that ſervice of the 
then defendant s clerk in court might be good 
ſervice; whereas the plaintiff 's father was then 
living, and publicly appeared 1n the next coun- 
ty with his wife's relations; but upon this falſe 
affidavit, and an order made thereupon, the 
cauſe was heard ex parte, and the report made 
ex parte, and confirmed- abſolutely ; by which 
means the plaintiff's father became abſo]utely 
forecloſed, although the eſtate was of much 
greater value. | 

The defendant pleaded this decree and re- 
port, and both made abſolute, ſigned and in. 
Red.” 

Lord Chancellor: All theſe circumſtances of 
fraud ought to be anſwered; which the de- 
fendant has been fo far from doing, that be 
only pleads that decree and report as a bar, 
which the plaintiff ſeeks to ſer aſide”; and the 
decree being ſigned and inrolled, the plaintiff 
has no other remedy ; and if theſe matters of 


fraud 
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fraud laid in the bill are true, it is moſt reaſon- 
able that the decree ſhould be ſer aſide. 
Wherefore over- rule the plea, and let it not 
and for an anſwer ; and though it was object- 
ed, that according to this rule, a decree might 
be tet aſide by an original bill, 2 P, Will, 
His Lordſhip replied, ſuch a groſs fraud as 7%; 4% 
this, was an abuſe on the court, and lufficient thonties bee 
to {et any decree aſide. W 
There are many caſes, though not of direct 
fraud, which a court of equity would conſtrue 
to participate ſo much of the nature of fraud, 
that was this ſpecies of bill to be exhibired for n 
relief in ſuch caſes, the ſame would be deem- n 
ed a proper one; as where a decree has been Bin . 
made againſt a truſtee, the cuſtuy que truſt not Vid. i 
being before the court, and the truſt not diſ- 5 
covered; or againſt a perſon who has made 3 Cb. Rep, 
ſome conveyance or incumbrance not diſcover- 
ed; or when a decree has been made in fa- 
vour of or againſt an heir, where the anceſtor 
has in fact diſpoſed by will of the ſubject- mat- 
ter of the ſuit. | | 
In this bill the former proceedings and de- 
cree mult be ſtated, with the circumſtances of 
fraud uted to procure the decree, and the pray- 
er will neceſſarily depend upon the nature, qua- 
lity, and extent of the fraud, and muſt be ad- 
* accordingly to the circumſtances of the 
Cale. 


CHAR XL 
Of Bills to carry Decrees ints executicu. 


Bri. in the nature of an original bill 
may be brought to execute or confirm a 
decree, or to carry an act of parliament into 
| execution, 
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execution, or to revive or inforce the per. 
formance of decrees; and a decree has been 
explained by matter ſubſequent ; but may not 
be explained on a matter precedent to it. 

So where after a decree, an original bill is 
become neceſſary, as in caſe the decree be of 
twenty or thirty years ſtanding, or that the 
party neglecting to procure a ſtay of proceed. 
ings at law 1s ouſted of his poſſeſſion by judg- 
ment; there in ſuch caſe the former decree may 
be ſer forth as evidence; but the court will not 
decree the ſame thing merely upon the foot of 
that decree, but will examine the grounds of 
the former decree before they make a new one, 

An original bill to execute a decree of lands 
againſt a purchaſer, who claimed under parties 

bound by that decree, has been allowed good 

1 dab on a demurrer put in by the defendant. 
But if a bill be brought to have the benefit 
of a former decree, the plaintiff cannot exs- 
a Ver. ++, Mine witneſſes, much leſs the ſame witneſſes 
6 Browa F. to the matters in iſſue in the former caule; 
235, Vid but on ſuch a bill the court may examine the 


2 Brown 


P. C. 523. juſtice of the former decree, but then it muſt be 
= $39Sy proofs taken in the cauſe wherein that de- 
2 Ver. acg Cree is made. So ſaid per Curiam. 

It 1s ſaid, that no original bill ought to be 
„ch. Ci. brought to explain a decree on any matter pre. 
35. cedent to the decree. 

This bill may alſo be brought to carry into 
execution the judgment of an inferior court of 
equity, if the juriſdiction of that court is not 
Tie tie up, equal to the purpoſe ; as in the caſe of a de- 
9 2 cree in Wales, which the defendant avoided 
Bills), by fly ing into England; but in this caſe the 

court thought itſelf intitled to examine the jul- 
Dow s Tice of the decifion, though affirmed in tis 
lee. Houſe of Lords, 


2 Ch, Rep, 
128. 
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CHAP, VII, 


Of Bills to ſuſpend or put a period to the Opera- | \ 
| tion of Decrees, F 


BILL lies to put a period to a temporary 1 
decree; as where a feme covert, aſter ſe- 

paration from her huſband, had a decree for 
alimony, which decree was confirmed on a bill 

of review; but the huſband being willing to 

be reconciled to his wife, and to cohabit with 

her, exhibited an original bill to ſet aſide the 

decree: and it was held by Finch Lord Keeper, 

aſſiſted by North, Chief Juſtice, to be a proper 

bill; and ſaid to have been reſolved, that where 

a decree is temporary, or for [pecial ends, an 

original bill lies, to ſhew that the purpoſes of « Chan.Caf, I 
the decree are ſatisfied, and to put a period to , th, gee. : 
It. 


| 128. 
So where a decree is to forecloſe, the court 


will, in caſes of neceſſity, enlarge the time for 


performance by payment of the money, and , cn. cat 
though the decree be ſigned and inrolled. 64. 


CH AF. — 


Of Original Bills in the nature of Bills of © 
| Revivor. | 


T has been already obſerved, that a ſubpæna ' 
to revive 1s obtainable only by the heir, 
executor, or adminiſtrator, who come in, in 
privity, that is, in immediate repreſentation to 
the party litigant deceaſed; but a deviſee or 
9 | | aſſignee 
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aſſignee of any plaintiff cannot revive a ſhit 
abared by the death of ſuch plaintiff; an ori. 
Trectife up- Zinal bill therefore in the nature of a bill of 
on beg hug FEVIVOr Mult be filed; and this bill will have 
Bll 66. 67. ſo far the effect of a bill of revivor, that if 
the title of the repreſentative of the deceaſed 
x Ver, 47, Party in the one caſe, or of the aſſignee in the 
6: bun Other, is eſtabliſhed, the ſame benefit may be 
Pen. Caf, had of the proceedings upon the former dill 
Set. + as if the ſuit had been continued by a bill of 
$3. reviyor, 

A bill for this purpoſe muſt ſtate the origi- 
nal bill, the proceedings upon it, the abate- 
ment, and the manner in which the intereſt of 

Treo up. FRE party deceaſed has been tranſmitted ; and 

on Pieadings it Muſt charge the validity of the tranſmiſſion, 

- From and (tate the rights which have accrued by it. 

| | A deviſce brings an original bill in the na- 
ture of a bill of revivor. The queſtion was, 


/ whether the defendant ſhall be at liberty to 


make a new defence: Lord Keeper; Where 
the bill, although original, is only to ſupply 
the want of privity, and in all other reſpects 
but as a bill of revivor; I think the decree 
ought to be carried on in the ſame manner as 
it would have been upon a bill of revivor, if 
the plaintiff had claimed in privity. There 1s 
no reaſon why the deviſee ſhould not have the 
ſame advantage of the decree as an heir or ex- 
ecutor, without entering again into the merits 
of the cauſe; and the decree ought to be nei— 
2 Ve. 548, ther longer nor ſhorter than the firſt decree, 
Defendant, as deviſee againſt whom a de- 
cree had been made, exhibited an original bill 
in the nature of a bill of revivor. Per Cur. de- 
fendant is not at liberty to enter into the merits 
of the cauſe, and queſtion the Aale the 
ecree ; 
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decree; for had it been a bill of revivor by 


| the heir, he could not have been heard; a de- 
viſce ſhall not be in a better condition than 


an heir. Heres natus is rather to be favoured 


Bill of partition brought by ſeveral perſons ; 
one dies who deviſes his part to a co-plaintiff, 
and makes him executor ; he brings a bill of 
revivor, to which it was demurred ; and ſaid, 


only be by the heir as to the realty, and by 
an executor and adminiſtrator as to the per- 


the ſame as before abatement; bur here in cafe 
of a deviſce who is a purchaſer, the eſtate is 
altered, and a purchaſer can never revive: de- 
murrer allowed, but leave given to amend the 
bill and revive as executor; and an original 
bill in nature of a bill of revivor as deviſce, 
was thought the molt proper method, 


CHAT IT 


Of Original Bills in the nature of Supplemental 
Bills, 


AX where a ſuit cannot be continued by a 
bill of revivor, and its defects are not reme- 
diable by a ſupplemental bill; and this hap- 
pens when the intereſt of a plaintiff or defend- 
ant deceaſed in a ſuit then pending becomes 
wholly extinct, and the ſame devolves upon and 
velts in another by a title not derivable from 
or through him; ſo that no privity exiſts be- 

tween 


189 


than heres factus. ; Ver. 674. 


that bills of revivor, and bills in nature of re- 
vivor, are very different: a bill of revivor can 


ſonalty: on bill of revivor the eſtate continues . 


Select Caſes 
in Chan, 53. 
r Fq. Cal. 
Abr. 2. in 
ma gin, 1 
Freeman, 
132, 


T HIS ſpecies of bill becomes neceſſary 
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190 The Prattice of the 
tween the perſon laſt and him in the preſent 
poſſeſſion of the intereſt in queſtion. 

As in the caſe of an eccleſiaſtical perſon ſuc. 

Treatiſe vp. CEEAINg to a benefice, or a remainder-man in 
on Pleadings a ſettlement becoming intitled upon the death 
Nu 2 E Of a prior tenant under the ſame ſettlement; 
Caf. Abr, 3. for the ſucceſſor in the firlt caſe, and the re. 
Pan. Caf. Mainder-man in the ſecond, have the ſame pro- 
320. 454, perty, which the predeceſſor or prior tenant 
455" enjoyed ; yet they are not in many Caſes bound 

by his acts, nor have they in ſome caſes pre. 

ciſely the ſame rights. 

The ſucceſſor or the remainder-man may ei- 
ther of them upon the right or intereſt of the 
matter in diſpure veſting in them, deem it 

prudent or neceſſary to extend their claims to 

the ſame, or vary the fhape and nature of the 
defence; and this they are enabled to do by the 

Prec. in Ch. ſuggeſtion of new ſupplemental matter, and the 
212. 1 Ver. introduction of additional pleadings and depo- 
$13: 2 + fitions; for thoſe taken or uſed by the prede- 
258, as to ceſſor or tenant cannot be uſed in the ſame 
Ceca fa. Manner as if filed in the ſame cauſe, as where 
pobt 025 ta- depoſitions are taken in a cauſe wherein tenant 
= HY in tail is party, the ſame cannot be read againſt 
the iſſue in tail; ſo the decree; if any has been 

Tre:tiſe vp. Obtained, is no otherwiſe of advantage than a: 
on Pleadings it may be an inducement to the court to make 
Zi . a4 ſimilar one. | Sf 

A bill for this purpoſe muſt ſtate the origi- 
nal bill, the proceedings upon it, the event 
which has determined the intereſt of the par- 
ty by or againſt whom the former bill was ex- 
hibited, and the manner in which the property 
has veſted in the perſon become intitled. It 
muſt then ſhew the ground upon which tie 


court ought to grant the benefit of the former 
| ſult 


Court of Chancery, 191 


8 p : int. Treatiſe op- 
ſuit to or againſt the perſon ſo become inti- bleaing 


| tled ; and pray the decree of the court, adapted by Englith 


to the caſe of the plaintiff in the new bill. rpg 4 

. 2 Brown . 

Parl. Caſs | 1 

| 3. 20. 1 

CHAM a - J 

os 

h 1 

Of Informations. | ) 

HEN the crown, or thofe whoſe inte- 9 

reſts are the objects of its peculiar care, 9 

deem it expedient to apply to a court of equi- 1 

ty for the purpoſe of having either of their 1 
reſpective rights protected, or more clearly aſ- ii 
certained; ſuch application 1s made by way of Þ 
information, and not by bill; and 1s carried on q 
by the King's attorney or ſolicitor general. = 

| Tf the ſuit does not immediately concern the 'v 
rights of the crown, as when the object of it | 
WE is to have the eſtabliſhment of a charity ſecur- | 
ed, the ſuit is conducted at the inſtance and I 
under the immediate direction of ſome perſon i 
W whoſe name is inſerted in the information, and 0 
W is termed the relator; and the officers of the | f 
crown in ſuch or the like caſes are no further 15 
concerned than as they are inſtructed and ad- by 
viſed by thoſe whoſe rights the crown is called % 
upon to protect or eſtabliſh, 1 
But if the ſoit immediately concerns the 7 

| rights of the crown, the information is gene- i 
rally exhibited without a relator ; and where q 0 
eelator has been named, it has been done ly 


| through the tenderneſs of the officers of the b 
crown towards the defendant, that the court i 
might award coſts againſt the relator, if the 
ſuit ſhould appear to have been improperly 
3 inſtituted, 
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192 The Pꝛattice df the 
inſtituted, or in any ſtage of it improperly 
conducted. 


T eztiſe up- 1 
un Pleadings by Engliſh Bill. The propriety of naming a relator for this 
purpoſe, and the oppreſſion arifing from a © ntrary pradice, were particularly 
noticed by Baron Perrot in a cauſe in the Exchequer, Attorney Gene al v. Fox, 
In that cauſe no 1elator was named; (md though the defendants finally pre- 
v-iled, they weile put to an expence almoſt equal in value to the propeity in 
diſpute, Ibid. in notes. Vide alſo 1 Vern. 277. 370. Attorney General v. 
Crotts, 1 Biown Pail. Cal. 222. | 


By the death of one relator, in caſes where 
there are more than one, the continuation of 
the ſuit is not in any degree impeded; and it 
is the death or determination of intereſt of the 
defendant which can only abate the proceed. 
ings upon an information; except that in caſes 
where there is but one relator, and that rela- 
tor ſhould die before the completion of the 
ſuit, the court will not permit any farther pro- 
ceeding till an order has been obtained for li- 
berty to inſert the name of a new trelator, and 
ſuch name is inſerted accordingly, . 

In an information by the attorney- general 
for the regulation of a charity, it, is the buſi 
neſs of the court to give proper directions 2 
to the charity, without any regard at all to the 
propriety or impropriety of the prayer of the 

x Atk. 355- information; and this caſe herein differs from 
Almere e, all others wherein the decree muſt be founded 
Jeane. on the prayer in the plaintiff's bill. 

It is not abſolutely neceſſary that relators in 
an information for a charity ſhould be the per- 
ſons principally intereſted, for the court will 
take care at the hearing to decree in ſuch 4 
manner as will beſt anſwer the purpoſes of the 
charity ; and therefore any perſons, though the 
molt remote in the contemplation of the cha- 

3 Alk. 328, rity, may be relators, 
Nats 


Court of Chancery, 193 1 

Note, By ſtatute 43 Elix. c. 4. authority is 3 
given to the Lord Chancellor or Lord Keep- | I 
er, and to the Chancellor of the duchy of Lan- | 
caſter, reſpectively, to grant commiſſions un- 3 
der their ſeveral ſeals, 'to inquire into any 
abuſes of charitable donations, and rectify the 
ſame by decree; which may be reviewed in 
the ſeveral courts of the ſeveral chancellors, 
upon exceptions taken thereto. MO 

Information againſt defendant, a juſtice of 
the peace, at the relation of the churchwardens 
of the pariſh of St. James's, Weſtminſter, for 
ah account of ſeveral ſums of money which he 
had received in his capacity of magiſtrate, 
being money recovered, under ſeveral penal 
ſtatutes, from perſons who had been brought 
before him as having incurred divers penal- 
ties; a proportion of which, ſo received by the 
defendant, the relators claimed on behalf of the 
poor of the ſaid pariſh, who were intitled there- 
to by virtue of the ſeveral ſtatutes creating the 
penalties, The defendant demurred, upon the any 


. 
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ground, that this court was not the proper 9 
< . . . . . o E 

s juriſdiction for this information; but the Lord Cor. Lord 

6 Chancellor was clearly of a different opinion, ee 
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and the demurrer was over, ruled. 


cd In an information to apply money given to a x 
charity, to other uſes than thoſe ſpecified by 327 g 
uche will; where there is a reſiduary gift to truſ- Gre, li 
. tees for other charitable uſes, the truſtees and B.. : 
Il the heir, though diſinherited, muſt be parties. Rep. 495+ j 
d Truſtees of a charity are ordered to be elect- ; 
, ed out of a certain pariſh; an information to 9 


remove them as not having been ſo elected, 
muſt ſtate that there were inhabitants fit to be 
J elected. In ſupport of the information, a caſe 

was cited of the Attorney General v. France, 


Vor. I, O where 


u 


— — — — — — —— 


194 


Before Mr, 
Baron Eyre, 


ſitting for 
the Chan- 
cellor, 


Attorney 


General v. 
Cowper, 
Brown's 
Chan, Rep. 


been generally conſidered, they will be further 


more for the additional label); upon which the 


work, in ſuch inſtances as the ſubject matter 


The Pzaftice of the 


where there was a ſimilar deviſe ; and ſaid, 
that Mr. B. Eyre 8 the circumſtance of fub 
inhabitancy ſo material, that he removed the * 


truſtees on that ground only. 

Lord Chancellor ſaid, He conceived there 
muſt have been ſome ſpecial ground which did 
not now appear: but in this caſe there ſhould 
have been evidence to ſhew that there were pro- 


per perſons in the pariſh to be truſtees, and the apf 
truſtees neglected to elect them; and upon this | 5 
ground information was diſmiſſed, with forty * 
ſhillings coſts, I, 7 

The different kinds of bills in uſe in courts | * 


of equity, with the peculiar properties for 
which each is reſpectively diſtinguiſhed, having 


touched upon in the further progreſs of this 


under inveſtigation may render an alluſion to 
them neceſſary or material. 


CHAP T1 
Of the Writ of Subpena. 


HE bill being drawn, ingroſſed, and filed 
with the ſix clerk, the clerk in court or 
ſolicitor makes out a præcipe thus: 

Subpæna, C D, Gent. to appear in Chancery, 
returnable at the ſuit of AB, Eſq. 
This being entered in his /ubpzna book, is to 
be carried to and left at the /ubp-ana office, with 
five ſhillings, if but one or two defendants 
names; but, if three defendants names, he pays 
five ſhillings and ſixpence (being ſixpence 


ſu bpand 
8 


Court of Chancery, 


fubpena is made out and ſealed, after which it 
is left at the clerk in court's ſeat by the bag- 
bearer of the office; or, if beſpoke by the ſoli- 
citor, it remains in the office for him to ſend 


395 


— oc 7'F- 


for or fetch it. 


A /ſubpena then is a mandatory writ or pro- 
ceſs directed to, and requiring one or more to 
appear at a time to come and anſwer the mat- 
ters charged againſt him or them, and is the 


firſt and leading proceſs in this court in ſuits Pra. Res. 
| by Engliſh Bill. 329. 


The ſubpæna was anciently and originally a 


proceſs in the courts of common law, in order 


to bring in a witneſs to atteſt the truth, and it 


W is a ſummons to the party, under a penalty, to 


: appear and give his teſtimony. This proceſs 
t was therefore taken up by the High Court of 
; Chancery, where a man was convened to an- 


ſwer upon oath, as to the truth of the plaintiff's 


E allegations, becauſe it was the neareſt proceſs 


that was uſed in caſe of atteſtation by the com- 
mon law. And this was formed after the man- 
ner of citations by the civil and canon law, in 


W which it was neceſſary to inſert the names of 
| the defendants, and alſo of the plaintiffs at 
wWhoſe ſuit, and at what time and place, they por, nom; 


d were to appear. | 37. 
OC The form of a ſubpæna to appear and anſwer 
is thus: 
V « George the Third, by the Grace of God, of 
60 Great Britain, France and Ireland, King, De- 
th fender of the Faith, &c. To A B, C D, and 
t$ E F, greeting. For certain cauſes offered be- 
y fore us in Chancery, we command and ſtrictly 


ce 


IL 


join you, that, laying all other matters aſide, 

and notwithſtanding any other excuſe, you per- 

lonally appear before us in our ſaid Chancery, 
Q 2 the 
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3401, 


Moſely 42. 


The Praftice of the 
the day of inſtant (or next 
enſuing), whereſoever it ſhall then be, to an- 
ſwer concerning thofe things which ſhall be 
then and there objected to you, and to do far- 
ther, and receive what our ſaid court ſhall have 
conſidered in this behalf; and this you may in 
no wiſe omit, under the penalty of 1001, ; and 
have here this writ, Witneſs ourſelves, at 
Weſtminſter, the day of in the 
year of our reign.” 


Note, The indorſement on the writ is thus: 
« By the court, to anſwer at the ſuit of G K.“ 


The return of the /ubpena is either ordinary 
or extraordinary. Firſt, ordinary ; which is at 
any day certain within the term, for ordinarily 
no ſubpæna is returnable in the vacation; the 
reaſon of which is the ſame as that on which 
depends the conſtitution of the terms, which 


is very well deduced by Spelman in his Lay | 


Terms. | 

Secondly, The extraordinary return is made 
immediate, and in the time of the vacation; 
and this is obtained upon petition or motion 
founded upon an affidavit, that the party lives 
in town or within ten miles of it; and it is 
ſaid, the affidavit muſt name the place where 


Prad. Ref. he lives. 


But the plaintiff may ſue a /ubpena return- 
able immediately againſt an officer of the court, 
without the uſual affidavit, becauſe he is pre- 
ſumed always to attend. | 3 

Mr. Solicitor General moved for a /ubpzn 
returnable immediately againſt Mr. Huggins 

who was committed to Newgate for murder, 
of which he was indicted, and a ſpecial verdit 
found, but not yet argued), and that ſervice of 
it on the turnkey or keeper of Newgate ang 
e 


3 


Court of Chancery; 


be deemed good ſervice, becauſe his ſervant 
had denied them acceſs to him, 

Lord Chancellor King : 

No proceſs can be ſerved on a priſoner com- 
mitted at the ſuit of the Crown, without leave: 
though, if he once appears, you may go on 
againſt him; but as I am one of the commilſ- 
ſioners of oyer and terminer, before whom he 
was tried, I will make an order that the keeper 
of Newgate ſhall admit you in to ſerve the 
proceſs on Mr, Huggins. 5 

But a ul pana returnable immediately is ſel- 
dom made out but in vacation time; for in 
term time you may have it returned at any day 
certain as ſoon as you pleaſe; the immediate 
one therefore ſuppoſes an urgent neceſſity for 
an appearance, which cannot be in term time, 
where the time of appearance is every day. 

Care is to be taken that there be no miſtake 


in the body of the /ubpena; for if there is any, 


and any of the defendants diſcover it, he may 
take advantage of ſuch miſtake, and refuſe to 
appear to the plaintiff's bill; and if proſecuted 


| for want of appearance, he may refer the ſer- 


vice of the /ubpena for irregularity, and obtain 
coſts; and the officer of the ſubpæna office, 
who made out the /u&pena, is in ſtrictneſs li- 
able to pay theſe coſts, 

And therefore it may not be improper to 
obſerve what miſtakes vitiate the writ, 

Firſt, In the name of the party ; if the par- 
ty ſerved be not named in the writ, there was 
no authority in the court to convene him, and 
therefore it could be no contempt in the party 
not to appear ; and if an attachment iſſues up- 


It will be diſcharged. | 
03 Secondly, 


on ſuch /ubpzna, upon application to the court 


197 


Moſelv 237. 
pl. 128. 


14 
4 
| 
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Secondly, In the return; as if the fa 
be taken out in term time returnable at ng 
certain day, for the party is at a loſs when to 
appear, and therefore there can be no contempt 
in not obeying. 

Thirdly, In the form of the writ; for if the 
form of the writ be miſtaken, it cannot be pre. 
ſumed even in the court to which it is return. 
able, that it iſſued from thence, and therefore 
the ſubject ſhall not be obliged to take notice 
of it. 

To each of theſe ſubpænas, containing more 
names than two, there are two labels or ſmall 
ſlips of parchment, containing the names of all 
the defendants, and the plaintiff's name; and 
there can be no more than three defendants 
pot into one ſubpæna; but huſband and wife 

eing accounted in law but as one perſon, ſo 
their names are alſo accounted but as one for 
this purpoſe. 

Where there are many plaintiffs they need 
not all be named, but only A B, and others; 
ſince that is ſufficient notice to the defendant 
to appear, for appearance to A B, will be ap- 
pearance to the reſt, In 

Note, The label is a ſhort copy of the in- 
port of the ſubpæna, as it relates to each par- 
ticular defendant; therefore if the label and 
body do not agree, the party ſerved may tale 
advantage of it; for it is no contempt in the 
party not to appear, if he be not ſerved wit 
the ſubpæna itſelf, or a true true copy of it 
and the label is not a true copy of the alpen 
if it doth not agree with the writ itſelf. 
When an application is made to the cout 

by motion, praying an order for a /u»pzna te. 
turnable immediately, a proper affidavit * 


„ A „ A —— A A. — — 2 — — 


Court of Chancery. 
be made by the plaintiff in the cauſe for that 
purpoſe ; and if the plaintiff lives in London, 
the affidavit is thus: 


« Between A B, Plaintiff, 
and 
C D, Defendant. 


« A B, the plaintiff in this cauſe, maketh 


oath, that the defendant C D lives in Friday- 
ſtreet (or other place) in the city of London, 
« Sworn,” Se. 


But if the defendant lives within ten miles 
of London, then the affidavit is thus: 


« AB, &c. maketh oath, that the defend- 
ant C D lives at „ Which place is about 
— miles diſtant from London. 

« AB; * Sworn,” &c, 


This affidavit is uſually ſworn before the 
Maſter at the public office in Symond's Inn; and 
having given inſtructions to counſel, with the 
affidavit to move for a ſubpæna returnable im- 
mediately, after the motion is granted, the af- 
fidavit muſt be filed at the affidavit office in 
Staples Inn; and having got a certificate there- 
of, the counſel's brief and rhe certificate muſt 
be brought to the regiſter office, and the or- 
der beſpoken, with which 4s. 64. is to be left; 
the next ſtep is to paſs the order at the ſame 
office, and a copy of it being made and car- 
ried with the order itſelf to one of the acting 
clerks in the ſame office, he will mark it en- 
tered, for which 15. 6d. is to be paid; and the 
order and præcipe being carried and left at the 


ub pæna office, the clerk will make out the 
writ, | 


0 4 If 
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If the-plaintiff proceeds by petition, which 
is moſt uſual, an affidayit muſt be made az 
before, and a petition ingroſſed (vid. title Pe. 
tition) on treble ſixpenny ſtamped paper, with 
the affidavit annexed, and left at the Secre- 
tary's lodge in the Rolls Yard; 55s. 6d. is to 
be paid when it is taken away; the affidayit 
mult be filed, and the certificate thereof, and 
petition annexed, being left at the regiſter of- 
fice, the order will be drawn up, which muſt 
be paſſed and entered as before, and left at the 
ſubpena office together with the præcipe. | 

By the 15 Hen. 6. c. 4. a ſubpæna is not to 
be granted till ſurety be found to ſatisfy the 


defendant his damages and expences, if the 


matter contained in the bill cannot be made 
good ; but this reſtriction hath by degrees 
grown out of uſe, and now entirely vaniſhed; 
though at this day a plaintiff 1s compelled to 
give ſecurity to anſwer coſts upon an affidavit 
that he either lives out of the juriſdiction of 
the court, or is going beyond ſea, &c. 


E 
Letter Mifſive. 


BO UT the 16th of Elizabeth was in- 
troduced the practice of writing letters 
to the peers before a ſubpana was iſſued againſt 
them, upon a preſumption that a peer would 
pay obedience to the mere letter of the Chan- 
cellor; or elſe it was founded upon a reſpect that 
was thought due to the peerage engaged in pub- 
lic affairs, that they ſhould have notice before 
the proceſs iſſued. Eſpecially becauſe having a 
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numerous attendance, it might be inconvenient 

that they ſnould incur a contempt from a pro- 

ceſs ſerved in the common method by leaving g;y, Chan. 

ir at their houſes with one of their ſervants. 6s. 
When a bill then is exhibited againſt peers 

of the realm, the firſt application is to the vi. 1, 

Lord Chancellor by petition, praying a letter Petitions, 

miſſiye may be directed by him to the defend- 

ant to acquaint him that a bill is filed againſt 

bim at the ſuit of ſuch perſon or perſons, and 

to deſire him to order an appearance to be en- 

tered at a day therein mentioned; and this let- ,, - neg. 

ter, with a copy of the petition as anſwered, 34. Gilb, 

together with an office-copy of the bill ſigned 7. 4957 

by the Six Clerk or his deputy, muſt be ſerv- Danv. Abr. 

ed upon the party perſonally, or by leaving d- tos” 

them at his place of reſidence, 38eld. 15436 
This letter is only a compliment. It is not 

proceſs to found proceedings upon, and the 

peer may appear or not as he pleaſes; if upon 

ſuch ſervice he appears, it is well; but if he 

makes default, a /ubpana upon motion is to be 

awarded againſt him, becauſe no ſubſequent 

proceſs can be formed, but upon a contempt to 

the great ſeal, which is the royal authority, n 

and the contempt will not merely ariſe from Chan, 67. 

the Chancellor's letter, which is ex gratia. ” The a. 
If therefore upon the ſervice of the /ubpena tachment 

a peer fails to appear, an affidavit muſt be — og 

made of the ſervice of the letter miflive, pe- ond 90 

tition, copy of the bill, and /ubpena ; an at- wt 61s 


tachment muſt be actually ſealed and entered u reſolved 
that no at- 


| againſt him (though never executed“) to ground tachment 


a ſequeſtration upon, which is then moved for — —— 


againſt tlie defendant's real and perſonal eſtate »f = peer, 


wks | becauſe big 
(which the court grants of courſe), unleſs the r ee 


defendant being perſonally ſerved with the or- not be im- 
Fr d er, priſoned, 
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der, ſhall within eight days after ſuch ſervice 
- ſhew unto the court good cauſe to the contrary 
and afterwards the defendant muſt be ſerved per. 
ſonally with this order; and if he then perſiſt in 
refuſing to appear, an affidavit of ſervice of the 
order muſt be made, and upon motion the or. 
der will be made abſolute ; for the- order for the 
ſequeſtration is never made abſolute without 


an affidavit of the ſervice of the order to ſhey 


66. 


Gilb. Chan, Cauſe, and a certificate of no cauſe bein 
ſnewn; and this ſequeſtration the court vil 


5 


not diſcharge till the party has appeared and 
paid the coſts of the proceſs; and then he may 
move to diſcharge the ſequeſtration upon no- 
tice to the adverſe party 'if it be executed, 


which will be granted of courſe. 


If a bill is exhibited againſt a member of the 
lower houſe of parliament, the ſame proceed- 
ings are had againſt him as againſt a peer, and 
the plaintiff proceeds by way of ſequeſtration, 
this difference excepted, that inſtead of a letter 
miſſive being directed to him, a ſubpena is 
ſued out in the firſt inſtance, but in default of 
his appearance, no attachment can be executed 


Note; no againſt him. 5 


member | 
of either Houſe of Parliament can be arreſted and taken into euſtody, nor 


ſerved with any proceſs uf the courts of law; nor can his goods be diſtrained 


or ſeized, without a breach of the privilege of parliament. Theſe privileges 
however endure no longer than the ſeſſion of parliament, ſave only as to the 
freedom of his perſon, which in a peer is for ever ſacred and inviolable; and in 
2 commoner for forty days after every prorogation, and forty days before the 
next appointed meeting, which is now in effect as long as the parliament ſub- 
Fits, ir ſeldom being prorogued for more than fourſcore days at a time: as to 
all other privileges they ceaſe by the flatute 12 Will. 3. e. 3. and 11 Geo, 2. 
e. 24. immediately after the diſſolution or prorogation of parliament, or adjourn- 
ment of the Houſes for above a fortnight; and during theſe receſſes a peer or 
member of the Houſe of Commons may be ſued like an ordinary ſubject, and in 
| conſequence of ſuch ſuits may be diſpofſeſſed of his lands and goods, Vid, allo 
2 & 3 Anne, c. 18, 4 Geo, 3. c. 33. 1 Blackft, Com. 165. 


A ſequeſtration was granted, unleſs cauſe 

| againſt the defendant Lord Clifford for want 
of an anſwer ; afterwards he put in an _ 
whi 
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which being reported inſufficient, it was now 
moved for a ſequeſtration abſolutely, an inſuf- 
gcient anſwer being no anſwer, 4 p. Will 
Maſter of the Rolls: —As in caſe of a peer 7. Lo 
or member of the Houſe of Commons, it is an CO 
hardſhip upon them that a ſequeſtration, which vid. Botior 
in ſome reſpects is in nature of an execution, J Att. ee 
is the firſt proceſs: ſo when a ſequeſtration 17 is which | 
is granted againſt a peer, for want of an an- Siek cout. 
ſwer, it is good cauſe againſt ſuch order niſi to 2 
ſhew that the anſwer is put in, which mult be de vie, 
allowed for cauſe ; and when that is reported 2 
inſufficient, the plaintiff muſt move again de „ 
novo for a ſequeſtration ni; which Goldborough, e Vide 
the Regiſter, ſaid, was the courſe of the court. WII. 5,5. 
Note, The rule is the ſame in the caſe of a 1, f. 
member of the Houſe of Commons. pl. 5. 
All orders zii require perſonal ſervice, un- 
leſs an order be obtained to the contrary; ſo 
perſonal ſervice of the order nf (in caſes 
where a peer or a member of the Houſe of 
Commons keeps within his own houſe to avoid 
ſervice of the order, and the party ſerving the 
proceſs finds it impracticable to ſerve the order 
perſonally) may be diſpenſed with by an ap- 
a- to the court to ſubſtitute a ſervice in 
jeu of perſonal ſervice, by leaving the order 
at the place of reſidence of ſuch privileged de- 
fendant: but it is neceſſary that ſuch appii- 
cation ſhould be grounded upon a proper affi- 
davit, ſtating the circumſtances of difficulty 
which attend the perſonal ſervice of the order, 
and ſatisfying the court that the ſame is im- 
practicable or impoſſible; upon which the court 
will exerciſe a diſcretion, and make the order, 
if the fats ſtated in the affidavit are ſtrong 


enough to warrant ſuch a proceeding. T 
0 


The P2attice of the 

To obtain a letter miſſive, a petition, ingroſſ- 
ed upon treble ſixpenny ſtamped paper, muſt be 
left with the Lord Chancellor's ſecretary; and 
if the prayer of the petition be granted, a letter 
miſſive muſt be beſpoken of the ſecretary ; the 
fees for anſwering the petition, and procuring 
the letter miſſive, amount to 1/4. 6s. 74. 

The original letter, with a copy of the pe. 
tition as anſwered, and an office copy of the 
bill as before directed, muſt be ſerved perſon. 
ally, or left at the defendant's place of reſi- 
dence. 


The form of a petition to the Lord Chan- 
cellor for his Lordſhip's letter to a nobleman, 
is as follows: | 


c Between A. B. Plaintiff, 
and 


W. Earl of A. Defendant, 


ee To the Right Honourable the Lord High 
Chancellor of Great Britain, | 


« The humble Petition of the Plaintiff, 


« Sheweth, 


« That your petitioner hath exhibited his bill 
in this honourable court againſt the faid W, 
Earl of A. | 

« Your petitioner therefore moſt humbly prays 
your Lordſhip's letter miſſive directed to the 
ſaid Earl of A. deſiring his Lordſhip to appear 
to and anſwer your petitioner's ſaid bill on th 
— day of next. 


* And your petitioner ſhall ever pray,” Ec. 
| The 


Court of Chancery. 


The form of the letter is as follows : | 


« My Lord, 20th January 1790. 

« ]t appears by a petition (a copy whereof is 
herewith ſent you) that A. B. Eſq; has exhi- 
bited his bill in the High Court of Chancery 
againſt your Lordſhip, and deſires your appear- 
ance thereunto on the day of next: 
wherefore I do at his requeſt (according to the 
manner uſed to perſons of your quality) deſire 
your Lordſhip to take knowledge thereof, and 
to give orders to thoſe you employ in ſuch 
| matters for your appearance to the ſaid bill ac- 
| cordingly. I am, 
Your Lordihip's humble ſervant, |, 
| | THruRLow, C. 
c To the Rt. Honourable 

W. Earl of A.” 


By an order of the 28th of November 1743, „ d. op 


ſuch perſons being members of the Houſe of 6gned by the 
Commons, are not obliged to pay for, or take dns iet. 
out any other copy of ſuch bill upon their ap- with the let- 


| pearing therets, ter miſſive. | 
Mie, The firſt proceſs of contempt againſt p. wil. 
a menial ſervant of a peer of the realm is a ſe- f. 


; Iz W. 3. 
queſtration 21. | c. 3. 


c H A P. II. 


Of the Service of the Mrit of Subpæua. 


* ſervice of the /ubpena, if it contains 
L but one defendant, is by delivering the 
ii eicher to the party himſelf, and this is a 

| | perſonal 


The P:aftice of the 


| Perſonal ſervice, or by leaving it at his dwell. 


ing houſe with one of his family; or if he hath 
no houſe, at the laſt place of his uſual ref. 
dence; for if ſuch notice ſhould not be ſuf. 
cient, it would be an eaſy matter to eſcape the 
extraordinary juriſdiction of this court. 

If there be three defendants, you have two 
labels, one of which muſt be ſerved on each 
defendant; and the body of the ſubpena is to 
be ſhewed to the party at the time of the ſer. 
vice, and the body under ſeal left with the de. 
fendant who is laſt ſerved; for if the body of 
the writ ſhould be left with the firſt defendant, 
and the two labels afterwards with the other 
two defendants, this is by no means good fer. 
vice; becauſe the affidavit of ſervice (if requir- 
ed) muſt be, that the party who was ſerved 
with the label was ſhewed the body under feal 
at the time of the ſervice; for unlefs the body, 


under ſeal of the court, which is the enſign 


Gilb. Chan. 


41. 
1 Veſ. 386. 
Travers v. 


Buckley. 


of authority, appears and is produced to the 
party ſerved, no man need pay obedience to 
the mere written label: but if the label only 
be left with a ſervant of the family, after ap- 
pearance the court will not ſet it aſide, the ir- 
regularity being waved. 

It is held good ſervice to leave the /ubpens 
hanging on the door, or put in under the door, 
or by the window, of the houſe where the de- 
fendant ordinarily dwells or reſides. But this 


is, where it is preſumed the /ub>pzna comes to 


Pratt. Reg. 
34%. 


his hands afterwards, or he has notice of it, 
or that he might probably be in the hovſe at 
the time, and neither he nor any of the family 
would be ſeen. | 

So where A, that ſerved the /ubpana, de- 
poſed, that he hung the ſame upon B's . 
TOS: an 


Court of Chancery. 


and within an hour after ſaw him ſtand with a | 
writ in his hand, which he ſuppoſed to be the Cary's Rep, 
fame ſubpæna; attachment awarded, and B 57; Sd. 
committed to the Fleet for non- appearance. man. 
So alſo hearing the defendant ſay that he was 
ſerved with a /ubpana, is good evidence, is e 
ſaid, to prove ſervice; ſo is an affidavit, that br. Reg. 
he ſaw ſuch a perſon ſerved with the /ubpena, 34% 
Where one party has ſued another at law, 
| and ſuch plaintiff cannot be found or heard of, 
| or if beyond ſea, the court on motion or pe- 
tition, grounded on an affidavit of the fact, paa. Reg. 
will order ſervice of /u>dpzna on another of 34% 
the parties, or on the clerk in court, the ſoli- 
citor, or the attorney, to be good ſervice on 
the defendant, and the order and /ubpzna be- 
ing ſerved on the defendant's Elerk in court, 
ſolicitor, or attorney, and he or they refuſing 


to appear, upon an affidavit thereof, the clerk 


in court will make out an attachment, upon 
which an injunction may be moved for to ſtay 
proceedings at law. : 

The court, on motion, will order leaving a 
ab pana with the turnkey of a priſon to be good 314. vis. 
ſervice on a priſoner at large: if the defendant Hugelos's 
is in cloſe cuſtody, ſuch ſervice is goad with- 


mentioned, 


out motion. p. 196. 


If the ul pana be againſt huſband and wife, 
| ſervice on the huſband is good ſervice on him 

| and his wife; and ſervice on the wife is good 

lervice on the huſband, if the body be left with 
her under ſeal at the huſband's place of abode ; _ 
becauſe it is preſumed to be ſufficient notice to — 
the other; but leaving a label with the wife 76-111. 

| has been doubted, if good ſervice on the huſ- 
band: And, if the huſband appears, yet, for 
| Want of an appearance for the wife, an attack- 


ment 
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208 The Pꝛattice of the 
ment will iſſue againſt both, inaſmuch as it is 
a contempt in both, if the wife does not ap— 
Gn. Cn Pear as well as the huſband, and the huſband 
wy, nan. | 
42, Cary Ought to take care to order an appearance for 
76-111. his wife. N 
If two perſons commence a ſuit beyond ſea, 
to arreſt the plaintiff's goods at Leghorn, by 
order of court, the ſervice on one defendant 
Love and here may be ſervice on the other beyond ſea; 
Baker, af, for both joining in the ſuit beyond ſea are look. 
Nell Chan. ed on in the cauſe but as one perſon, they be- 
Rep. 103. ing in this matter the ſame in intereſt. 
Qu. if the A, being beyond ſea, ſues B ar law; B 
atencant brings a bill in equity againſt A; the order 
enemy's That ſervice on the defendant's attorney at law 
Ine no {hall be good ſervice ; but not that ſuch attor- 


where no . 5 g 
commiſſion ney ſhall put in an anſwer without oath. 


+ ny ni Note, If there had been a general letter of 
ſwer. 3 P. attorney to one to appear in and defend ſuits, 
ill, 523. 

e the court would have ordered the attorney to 

appear for the principal, and that ſervice on 
nia. him ſhould have been good ſervice. 

So where defendant reſiding at St. Vincent's 

in America, mortgaged lands in England to 

the plaintiff; upon the back of the mortgage- 

deed a memorandum of an agreement was 1n- 

dorſed, empowering and authoriſing 

Turton and — Somerton, two attornies, to 

receive a /ubpewna for him, and to enter an ap- 

pearance in Chancery, that a ſale or forecloſure 

of the eſtate might be decreed, if the money 

was not paid at the day. Turton and Somet- 

ton were not parties to the deed. Plaintiff 

filed his bill to forecloſe, and applied to Tur- 

ton and Somerton to accept the ſubpæna and 

appear, which they refuſed to do: and now 


it was moved by Mr, Ambler, © That ſervice 
; «Kg 


Court of Chancery, 1 
& of Abpæna upon them might be good ſer- 
« vice.“ 
Lord Thurlow: This is going beyond what the 
court hath hitherto done 1n ordinary caſes; the 
court hath ordered ſervice upon the attorney 
to be good ſervice to ground injunction againſt 
proceedings at law, where the plaintiff below 
is out of the juriſdiction. There have been 
caſes where a party has empowered an attorney 
to accept the proceſs, and the bill was againſt 
the attorney and principal; and the attorney, 
by his anſwer, admitted he had accepted the 
proceſs purſuant to the authority delegated to 
him from the principal, and then he bound 
himſelf, In the preſent caſe there has been no 
ſuch undertaking on the part of the attornies, 
and you want to make ſervice on them good 
ſervice, not having undertaken, but on the con- 
trary, peremptorily refuſed to act under the 
agreement. There is a difference between a man 
agreeing his attorney ſhall accept a /ubdpwna, and 
the court taking up the thing and ſaying, he 
ſhall accept the writ and appear. The attor- 
nies here are not bound to give him any no- 
tice, and he can have no remedy againſt them. 
Upon good conſideration of the caſe, I do not 1 
think 1 can extend the juriſdiction ſo far, though » Loman, 
the Maſter of the Rolls thinks otherwiſe, Take Rinne 
nothing by the motion. in Ch. 93. 
The /#bpena mult be ſerved on or before the 
return day; and ſervice on the return day is 
good before twelve o'clock at night; and ſer- 
vice is good in the night, or on Sunday, if 
the /ubpana is not returnable on that day; for 
this being only proceſs of notice, and not to 
arreſt the party, it can create no diſturbance 
though it be ſerved in the night or on Sunday. 
Vor, I. P So 
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Gilb. Chan. 
42. 


Toth. 33. 


Ord, Chan, 
141. 


3 Atk. 219. 
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So a ſubpæna may be made returnable and ſerv. 
ed the ſame day on which it is ſealed but it 
mult be ſerved before the court riſes, other- 
wiſe it is not good ſervice, and the defendant 
is not bound to appear thereto. 

Where oath is made of a miſdemeanor in 
beating or abuſing a perſon ſerving any proceſs 
of this court, the party offending is to ſtand 
committed upon motion ; and no examination 
in that caſe is to be admitted. 

So it is, when affidavit is made by two per- 


' ſons, of ſcandalous or contemptuous words be- 


ing ſpoken againſt the court, or the proceſs 
thereof; and a ſingle affidavit in this caſe will 
be ſufficient for an attachment, upon which the 
perſon charged with ſuch contempt ſhall be 
brought in to be examined ; and, if the con- 
tempt be confeſſed or proved, he is to be com- 
mitted till he make the court fatisfaction, and 
pay the proſecutor his coſts. 

But, though contemptuous words were ſpo- 


| ken of a ſubpæna, and the 2 ſerving it ſe⸗ 


verely beaten, yet as theſe facts were proved by 
the oath of a ſingle perſon only, the court would 
not, in the firſt inſtance, order him to ſtand 
committed, but made a rule upon him to ſhow 


cauſe why he ſhould not ſtand committed, 


And the Regiſter, on being aſked, ſaid, He 
took it to be the rule of the court, that ona 
motion for a commitment, the oath of two 
perſons was neceſſary to prove contemptuous 
words, upon ſerving the proceſs of the court; 
but the oath of one was ſufficient to prove 4 
battery on the perſon by whom it was ſerved. 
Lord Hardwicke doubted of this difference. 
The. plaintiff ſhowed the defendant a it, 


but did not deliver him a note of the tay 
is 
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Court of Chancery, 


his appearance here; nor did the ſame appear 
by the label, or any other writing; and the de- 
fendant appearing, found no bill. The court 
ordered the defendant his coſts againſt the, 

. , ary 8 Rep, 
plaintiff for ſuch ſerving. * tl. 
At the hearing of this cauſe, it was objected 
by the defendant, that J. S. who was a neceſ- 
ſary defendant, was not brought to hearing, 
The plaintiff ſhewed they had proſecuted him 
to a ſequeſtration, and therefore might go on. 
The defendant anſwered, that the affidavit on 
which the proceſs of ſequeſtration was founded, 
was inſufficient ; and upon reading of it, it ap- 
peared that the ſubpæna was left at a place where 
J. F. had only lodged once, and that about 

two years before the ſervice. 

The court held it not ſufficient ſervice to go 
on againſt the other defendant alone, unleſs the 
plaintiff would conſent to ſtand in the place of 


J. F. to all purpoſes, which he not doing, the Prec. in Ch, 
cauſe went off for want of parties. oo 
Defendant lived at Ep/om, about ten miles Chanc. 41. 

from London; and being a barriſter, he had 
chambers in the Temple, but had little or no 
buſineſs. A ſubpæna returnable immediately 
was moved for, upon an affidavit, ſtating that 
defendant's place of abode was at Epſam, but 
that he had chambers in the Temple, and re- 
lided there. | 
Lord Thurlow : As it does not appear his place v. Shiv, 
of abode is in the Temple, I cannot make any torr} en 
order. Take nothing by the motion. in Chan. 92. 
It the defendant be a member of the Houſe 
of Commons, an office- copy of the bill, ſigned 
by the Six Clerk or his deputy, muſt accom- 
pany the writ, and may be ſerved perſonally ; 
vr, which is more convenient and moſt uſual, 


P 2 by 


— 1 — — . * — „ i 
DAT DUR I A PPE TEE HE EE ATSC ROE 5 

Ten 7 2 n 0 - * P ELD * 
. en ES IR) oe 

er WT he os - 

2 2 - 25 * 
As * ARE as oe IR og Wi IR. 0 
= £t, we PLS» & *r5 — K 


— 
2 ade. . 
OPS! TN 4 

2 


212. 


The Pzaftice of the 


by leaving the ſubpzna under ſeal, and copy 


of the bill, at the defendant's dwelling houſe 
or place of reſidence, with one of the family, 

If a bill be filed againſt a corporation, the 
proceſs muſt be ſerved upon ſome one of the 
members, 

By the 5th of Geo. 2. c. 25. it is enacted, 
That, where perſons have withdrawn themſelves 
beyond the ſeas, or otherwiſe abſconded to avoid 
being ſerved with proceſs to appear ; if in any 
ſuit inſtituted in any court of equity, any de- 
fendant againſt whom any ſubpæna or other pro- 
ceſs ſhall iſſue, ſhall not cauſe his appearance 
to be entered upon ſuch proceſs within ſuch 
time, and in ſuch manner as, according to the 
rules of the court, the ſame ought to have been 
entered, in caſe ſuch proceſs had been duly 
terved, and an affidavit ſhall be made to the 


ſatisfaction of ſuch court, that ſuch defendant 
is beyond ſeas, or that, upon inquiry at his 


uſual place of abode, he could not be found, 
ſo as to be ſerved with ſuch proceſs, and there 
is juſt ground to believe ſuch defendant 1s gone 
out of the realm, or otherwiſe abſconds to avoid 
being ſerved, the court out of which ſuch pro- 
ceſs iſſued may make an order, directing and 
appointing ſuch defendant to appear at a cer- 
tain day therein to be named; and a copy of 
ſuch order ſhall, within fourteen days after ſuch 
order made, be inſerted in the London Gazette, 
and publiſhed on ſome Lord's day immediate- 
ly after divine ſervice, in the pariſh church of 
the pariſh where ſuch defendant made his uſual 
abode, within thirty days next before ſuch his 
abſenting ; and alſo a copy of ſuch order ſhall 
within the time aforeſaid be poſted up in ſome 
public place at the Royal Exchange in London; 


and 


Court of Chancery. 


and, if the defendant doth not appear within the 
time limited by ſuch order, and within ſuch 
further time as the court ſhall appoint, then, 
on proof made of the publication of ſuch or- 
der, as aforeſaid, the court, being ſatisfied of 
the truth thereof, may order the plaintiff's bill 
to be taken pro confeſſo, and make ſuch decree 
thereupon as ſhall be thought juſt; and may 
thereupon iſſue proceſs to compel the perform- 
ance of ſuch decree, either by an immediate 
ſequeſtration of the real and perſonal eſtate 
and effects of the party ſo abſconding, or 
ſuch part thereof as may be ſufficient to ſa- 
tisfy the demands of the plaintiff or plaintiffs, 
or by cauſing poſſeſſion of the eſtate or ef- 
fects demanded by the bill to be delivered 
to the plaintiff, or otherwiſe, as the caſe may 


require; and may. order ſuch plaintiff to, be 


paid his demand out of the eſtate and effects 
ſo ſequeſtered according to the decree, ſuch 
plaintiff firſt giving ſufficient ſecurity, ,in ſuch 
ſum as the court ſhall think proper, to abide 
ſuch order, touching the reſtitution of ſuch 
eltate or effects, as the court ſhall think proper 
to make concerning, the ſame, upon, the de- 
fendant's appearance to defend ſuch ſuit, and 
paying ſuch coſts to the plaintiff as the court 
ſhall order; and, plaintiff refuſing or neglecting 
to give ſuch ſecurity, the eſtate and effects ſo 
ſequeſtered, or whereof poſſeſſion ſhall. be de- 
creed to be delivered, to remain under the di- 
rection of the court until appearance of the 
defendant, and payment of coſts to the plaintiff. 
Provided, that if any degree ſhall he made in 
purſuance of this act againſt any perſon being 
but of the realm, or ahſconding as aforeſaid at 
the time ſuch decree is pronounced, and ſuch 
OT . perſon 
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perſon ſhall, within ſeven years after the mak. 
ing ſuch decree, return, or be publicly yi. 
ſible, then he ſhall be ſerved with a copy of 
ſuch decree within a reaſonable time after his 
return or public appearance ; and in caſe of 
defendant's death within ſeven years after mak. 
ing ſuch decree, before his return or appearing 
openly, his heir or executor to be ſerved with 
ſuch copy. | | | 
Provided, that if any perſon ſo ſerved with 
a copy of the decree ſhall not within fix 
months appear and petition to have the cauſe 
reheard, ſuch decree ſhall be abſolutely con- 
firmed againſt ſuch perſon, and all perſons 


claiming under him. 


Provided, that if any perſon ſo ſerved with 
a copy of ſuch decree ſhall within ſix months 
after ſervice, or not being ſerved, ſhall within 
ſeven years after making ſuch decree, appear 
in court and petition to be heard as to the 
matter of ſuch decree, and ſhall give ſecurity 
for cofts, the perſon petitioning ſhall be admit- 
ted to anſwer the bill; and iſſue may be join- 
ed as if the party had originally appeared, and 
as if no proceedings had been ha. 

Provided alſo, that if any perſon againſt whom 
ſuch decree ſhall be made, his heirs, executots, 
or adminiſtrators, ſhall not within ſeven years 
after making ſuch decree; appear. and petition 
to have the cauſe reheard, and give ſecurity 


for coſts, ſuch decree ſhall ſtand abſolutely 


confirmed: and at the end of fuch ſeven years, 
the court may make ſuch further order as ſhall 
be juſt, and according to the circumſtances of 

the caſe. eee 5 390 2 500 
Note, This act not to extend to make good 
any proceedings againſt any perſon * 
ſeas, 


* 
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Court of Chancery. 


ſeas, unleſs it ſhall appear to the ſatisfaction 
of the court, by affidavit before the making 
of ſuch decree, that ſuch perſon had been in 
England within two years next before the ſub- 
pana in ſuch ſuit iſſued againſt ſuch perſon. 
This act therefore empowers the plaintiff to 
go on as well upon a ſequeſtration for not ap- 
pearing, as upon a ſequeſtration for not comply- 
ing with a decree, which could not be done but 
by the authority of this act; for, before the paſſ- 
ing of this act, if the defendant had not ap- 
peared, the court would not decree the hill to 
be taken pro confeſſo, but would order a ſequeſ- 
tration againſt his real and perſonal eſtate, un- 2 Ch. Rep, 
til he cleared his contempt ; for no decree 2% 
could be had againſt him till he had appeared. Rep, 127. 
But it is not ſufficient upon this ſtatute to 
make an affidavit, that the party making it 
was informed, and believes, that the defendant 
withdrew himſelf into Jreland in order to avoid R. 4er. 
being ſerved with the proceſs of this court, but gel. 
it muſt likewiſe be ſworn by whom the defend- 3 | 
ant received ſuch information. | notets 
Note, Lord Hardwick was of opinion, that 
as the act of gth Geo. 2. c. 25. is ſilent, nor 
mentions any penalty for his diſobeying it, the 
miniſter of a pariſn, who prevents an order for 
defendant's appearance being publiſhed pur- 
ſuant to the above-mentioned ſtatute, is in- 
dictable for a contempt of the order of this Boston +. 
court, | Mattons, 
Defendant, a member of the Houſe of Com- Mes 
mons, having a houſe at Southampton, and no 
town reſidence, was ſerved at a friend's houſe, 
with whom he was upon a viſit, with a ſubpæna 
returnable immediately. For default of appear- 
ance, a ſequeſtration had been awarded; and 
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a motion was made at the inſtance of defend. 
ant to ſet the proceſs aſide for irregularity; 
and therefore for that purpoſe, defendant hay. 
ing no place of reſidence in town, otherwiſe, than 
as above ſtated, was relied on, and Bearcroff's 
Caſe in Scac. was cited. Lord Thurlow could 
not ſuppoſe defendant, a member of - parlia- 
ment, during the ſeſſion of parliament, had ng 


town reſidence, or that the reſidence above ſta- 


red ſhould not be taken as a reſidence quad 
the defendant, whoſe duty it was to attend, and 
actually did attend, the houſe. That Bearcroft's 
caſe differed from the preſent ; the bill being 


for an accovnt, if defendant wanted a longer 


time than uſual to anſwer, upon application, 
ſtating the circumſtances, he would be alloy- 
ed it; and refuſed to grant the motion. 

A bill is brought againſt one partner for a 
Joint demand, and the other is not amenable 
to the court, being out of the kingdom; the 
queſtion was, Whether the partner before the 


court ſhall pay the whole, or one moiety of the 
debt? | | 


Lord, Chancellor : Upon conſidering this 
caſe, I am of opinion, that the partner befor 
the court ought to pay the whole. mT; 

This is analogous to the proceedings in courts 
of law, and likewiſe in this court ; for where 
a defendant is out of the reach of the court, 
and cannot be made to appear, it amounts to 
the ſame thing, as if the plaintiff had taken 
out proceſs for want of an appearance, and 
carried it through the whole line of  procels 
to a ſequeſtration. __ | | 

At law, if there are two joint debtors, the 
creditor muſt bring his action againſt both; 
but if one only appears, and the creditor cat- 

i | — 
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Court of Chancery, ' _— 


ries it on through the whole line of a proceſs 
to an outlawry, againſt the perſon not appear- 
ing, then he may proceed ſolely againſt the 
other, and ſhall have judgment for his whole 


debt againſt the perſon appearing, and judgment 


only by default againſt the perſon who does 
not appear, which 1s all he can do with reſpe& 
to the latter ; for as to his goods, they are for- 
fcired to the crown upon the outlawry. 

So, before the act of 5th Geo. 2. c. 25. you 
might carry it on through the whole line of 
proceſs againſt a defendant who did not ap- 
pear, to a ſequeſtration, and no farther; you 
might notwithſtanding ſet down the cauſe 
againſt the other defendant, and have a decree 
for the whole. 

If you could do this before the act of par- 
liament, when a perſon was in the kingdom, 
and obſtinately refuſed to appear, much more pen _ 


| ought the court to make a decree againſt one Walton, 


partner, where the other is out of the king- vid % 


dom, that an account ſhould be taken, and Venafen v. 


that the whole which appears to be due to the — 


plaintiff ſhould be paid by the defendant, the 1 Ve. 305. 
partner who is brought to a hearing; and his Bari. 


avis, 


| Lordſhip ordered it accordingly. - Alk. 


Where infants are parties to a cauſe, and the 
mother ſecretes them, ſo as they cannot be ſerv- 2 att. 7e. 
ed, ſervice of the ſubpæna upon the mother is d. lt. 


Hargrave's 


ſufficient, as ſhe is the natural guardian of her edition of 
children, n 
It is obſervable, that the ſtatute of 5 Geo. 2. F 
c. 25. ſeems to have made no proviſion for the 
caſe of a defendant ſerved with a ſubpæna, and 
neglecting to enter his appearance, and avoid- 
ing the proceſs of contempt; and the plaintiff 
in ſuch a predicament is left to the ordinary 
| method 
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method of iſſuing proceſs to a ſequeſtration, 
and holding the lands ſequeſtered ; far the de. 
fendant muſt have appeared, or been in uf. 
tody before a decree pro confeſſo can be made 


againſt him. 


There are /ubpana's for other purpoſes in 
uſe in this court, which will be taken notice 
of with greater propriety in ſubſequent par 
of this work, | 


CHAP, IF; 
Appearance tg the Subpena, 


HE uſual method of a defendant's ap. 
pearing to a bill filed againſt him is (ei. 


ther by himſelf or his attorney) to employ or 


retain a clerk in court, or waiting clerk, to 
appear for him; and then recourle is to be had 
to the general bill-book, to ſee who filed the 
bill; which being done, the defendant's clerk in 
court then goes to the plaintiff's dlerk in court 
to appear thereto, and thereupon enters defend 
ant's appearance; after which he goes into the 
ſtudy of the plaintiff's Six Clerk who filed the 


bill, and there takes it from the file; at the 


ſame time leaving a note with the Six Clerk, 
and entering the ſame in his book: but, if an- 


other clerk in court has appeared for any other 


defendant before, then the plaintiff's clerk in 
court is applied to, to know what clerk in coutt 
appeared for the other defendant ; and then the 


clerk in court, who appeared before for an. 


other defendant, is applied to, of whom the bill 


is received in order to be copied. 
10 n 


Court of Chancery, | 219 


On, An appearance to the ſubpena is either vo- 
le. WW luntary or compulſory : Voluntary, when the 
uſ- defendant comes in upon the return of the u- 
de bend, as appears in manner laſt before men- 


tioned; compulſory, when he is taken and 
brought in upon an attachment, prociamation, 
commiſſion of rebellion, or by the ſerjeant at 
arms; in either of which caſes the defendant, 
muſt enter his appearance with the regiſter, 
though, ſometimes, upon being arreſted upon 
an attachment or proclamation, the ſheriff will- 
take a bail bond of the defendant in 401. pe- 
nalty, conditioned to perform what the defend- 
ant is arreſted for, by the return of the writ; 
and, if the defendant does not anſwer by the 
return of the writ, the bail bond may be pur 
in ſuit and recovered at law. | 
But, if the defendant is deſirous to enter his 
appearance with the regiſter, he is carried to 
the regiſter- office; and one of the entering 
regiſters writes a certificate, on a double ſix- 
penny ſtamped ſheet, of the defendant's enter- 
ing his appearance with the regiſter on the 
writ he 18 arreſted upon, and conſenting that a 
ſerjeant at arms ſhall iſſue againſt him for his 
contempt, in caſe he 1s not diſcharged there- 
from, PLE 
So, if the defendant be arreſted in the country 
at ſome diſtance, where he cannot convenient- 
ly come to London, he may obtain an order, 
that he may enter his appearance with the re- 
gilter by his clerk in court on ſuch proceſs ; 
and his clerk in court having ſufficient autho- 
tity for that purpoſe, carries the order to the 
regiſter office; and the entering regiſter writes 
a certificate on the ſaid order of the ſaid de- 
tendant's having entered his appearance with the 
regiſter by his clerk in court in manner as afore- 
ſaid ; - 
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faid ; and, upon obtaining ſuch certificate, the 
defendant is diſcharged from his arreſt: but 
then, in caſe ſuch proceſs regularly iſſued againſt 
him, he muſt obtain an order for time to put 
in his anſwer, and it is incumbent upon him to th 
put in his anſwer accordingly, and pay the coſts 
of his being arreſted on ſuch procels, other. 


wiſe the plaintiff may obtain an order, for the W 
ſerjeant at arms to apprehend him for his ſaid in 
contempt. M 
A defendant is not bound to appear till the it 
return of the proceſs of ſubpaua, though he be ta 
ſerved with it ever ſo long before. ſa 
If a defendant, within twenty miles of Lyy- al 
don, be ſcrved with a ſubpena to appear and 1. 
anſwer on the return day, he hath four days af. to 
ter the return to appear in; if he be ſerved 40 
within four days before the day of the return, ic 
he hath four days excluſive of the day of fer- 
vice; if ſerved four days or more hefore the a 
return, he muſt appear on the return day, 5 
If above twenty miles from Londpn, a de- d 
fendant be ſeryved with a /ubpwuna on the return rt 
day, or within eight days before the return, he ( 
hath. in either caſe eight days from the day of { 
ſervice to appear; but, if he he ſerved eight t 
days or more, he muſt appear on the retury v 
day. ? / 5 41 $6531 gh e tl 
If the /ub&pena. is returnable immediately, the t 
defendant hath the ſame time, excluſive of the b 
day of ſervice, to appear, in, as before, (v1z;) n 
within twenty miles of London four days, above 
twenty miles eight days. af % „ 18 c 
After a defendant hath been ſerved with 2 d 
ſulhæna, and given directions to a clerk in court d 
to- appear for him, if ſuch clerk in court finds a 
that the bill is not entered, he uſually puts vp ( 


a note in the Six Clerk's office, as follows: 
| % Enter 


Court of Chancery, 
te Enter bill, 
« A againſt B.“ 


But if he has preferred coſts, then he writes 


thus: 
« Enter bill, coſts preferred, 
A againſt B.“ 


Which note the defendant's Six Clerk enters 
in the coſts book ; which being done, the clerk 
in court makes out a bill of coſts, and carries 
it before one of the Maſters in Chancery ; who 
taxes the bill of coſts, and ſets his name to the 
ſame; and, if it be a town cauſe, he uſually 
allows 11. 6s. $d. and, if a country cauſe, 11. 
| 135. 4d. ; and rhe bill of coſts is then carried 
to the regiſter, who enters it, for which 15s. 
4d, is paid, and then a ſubpæna for the coſts 
is taken out | 

This ſalpæna for coſts (which is always pay- 
able to the defendant or bearer) muſt be ſerv- 
ed on the plaintiff perſonally, and the coſts 
demanded of him ; and, if upon ſuch ſervice he 
refuſe to pay the ſaid coſts, the defendant may 
(upon affidavit that the ſubpæna for coſts was 
ſerved and the money demanded) have an at- 
tachment directed to the ſheriff of the county 
where the defendant lives, to attach him for 
the coſts; and the plaintiff will not be permit- 
ted to file his bill till he has paid* the coſts ; 
but he may move to retain his bill upon pay- 
ment of coſts out of purſe. 


Defendant having a town reſidence and a 


country reſidence, a ſubpæna returnable imme- 
| diate was ſerved upon her, by leaving the bo- 
dy under ſeal, at her houſe in town, defendant 
at that time being at her houſe in the country 


(Penſourſt in Kent ), above ten miles from Lon- 


don; 
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don; defendant appeared gratis, as in a town 


Sidney tito- 


lar Earl of 


Leiceſter vw. 
Perry, Hil, 
1772 
Hind's Pr, 
in Chan. 
192. 


cauſe, and obtained by petition the uſual order 
in a country cauſe, (viz.) a commiſſion to take 
her anſwer, and fix weeks time to retury it, 
Plaintiff moved to diſcharge this order for ir. 
regularity ; and contended, that defendant hay. 
ing appeared as in a town cauſe, ſhe had re- 
medied all defects, and ſhould be obliged to 
anſwer as in a town cauſe, 
Lord Thurlow : It is not concluſive evidence 
that it is a town cauſe, if ſhe appears as in a 
town cauſe; but rather as if ſhe was deſirous of 
expediting the cauſe; and here fhe has appear- 
ed gratis, Let the order ſtand as it does, 
The executors named in the will of A, a teſ. 
tator, having renounced the execution of the 
will, adminiſtration with the will annexed was 
granted to the teſtator's widow and her ſecond 
huſband during the minority of the teftator's 
daughter: A bill was brought againſt the hul- 
band and wife as joint adminiſtrators, which 
adminiſtration determined fince the filing the 
bill, upon the daughter's coming of age ; pro- 
ceſs of contempt iſſued againſt both; and the 


wife being taken up on ſuch proceſs, gave a 


bail bond for her appearance, and appeared for 
herſelf only; afterwards ſhe applied for time to 
anſwer ſeparately, and obtained an order for 

that purpoſe. T 
It was moved that the bail bond given by 
her to obtain her liberty on being arreſted for 
want of appearance, and alſo her appearance, 
might be diſcharged; and the motion was made 
upon two points: Firſt, Whether the taking 
her up on the attachment was regular? Second- 
ly, If not, whether the irregularity was waved 
by her appearance? And firſt, it was inſiſted 
upon 


Court of Chancery. 


apon as irregular; for that the huſband and 
wife being but one perſon, ſhe cannot appear 
for herſelf: upon which principle the caſes go; 
for, where this court compels a woman to ap- 
pear, and put in a ſeparate anſwer, it is becauſe 
the huſband is only for conformity joined ; the 
demand being againſt her in reſpe& of her ſe- 


in conſequence of the decree; thouglr in courts 
of law a general appearance walves any objec- 
tion to the writ, becauſe advantage might have 
been taken of it, as abatement 1s waived by 
pleading in chief: but in this court appearance 
is firſt neceſſary, before any complaint of the 
irregularity of ſervice can be made. | 

Lord Chancellor: The queſtion now is, whe- 
ther it is conſiſtent with law, and the courſe of 
this court, afrer ſhe has appeared and prayed 
time to anſwer ſeparately, and had an order 
for it, to diſcharge her from theſe acts of her 
own? and I think not: The court takes all 
methods, and extends its proceſs to aſſiſt par- 
ties coming at their relief; and it is more ne- 
ceſſary to do this here than in courts of law, 
where actions are more ſimple. Indeed there 
does not appear here any ſeparate intereſt of 
the wife; but ſhe has appeared, and obtained 
leave to put in a ſeparate anſwer abſolute and 
unconditional ; the effect of which appearance 
is ſaid not to be the ſame as at common law; 
but this is the firſt time I ever heard of ſuch a 
diſtinction. Appearance ſalves no error in the 
original writ, but error in meſne proceſs only. 
A party may appear voluntarily on a bill in this 
court; fo he may at law upon an original writ 
without any proceſs. I never before heard of 
the doctrine, that after appearance the party 
might 


parate eſtate, and the huſband is not affected 
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224 The Practice of the 
might complain of the irregularity of the {. 
vice of ſubpæna; for, if the label only be lf 
with a ſervant of the family, after appearance 
the court will not ſet it aſide, the irregularity 
being waived : but this is ſtronger, being the 
lame as after imparlances at common law; and 
it is an admiſſion on her part, that there ij; 
ſomething ſeparate from the huſband to which 
Vid. Toth. the wife is to anſwer. But it is ſaid, the appear. 
797- Wi" ance of the wife is abſolutely void in Point of 
Whichſhews Jaw, and therefore every thing built on it falls 
per dase, 60 che ground, becauſe the wife can in no caſe 


en appear without the huſband ; which J deny, 
1on . - : : 

Juriicieniona both in the proceedings in this court and at 
wornen than Jaw ; for there are ſeveral caſes at law where 


courts of 


law. the appearance by the wife without the huſband 


Dyer 210. in is good. 


the marginal not-s (which are well known to be of Chief Juſtice Treby's wri- 
ting), ſhews that the appearance of a feme covert is not in every caſe void, 
even at law: So in Sti. 475. Lee v. Lord Baltimore; which caſe was undoubt- 
edly going a great way : But a more modern caſe is in Salk, 114, Carpenter u. 
Tauſtin; where, Holt ſays, common bail ſhould have been filed for the wife; 
which ſhews that appearance by a wife et law is not void; for common bail in 
B. R. is common appearance, which proves the wife may appear, and may be 
campelled in many caſes, 


It is true, at law the proceedings cannot be 
carried on till the huſband appears, or ſomething 
is done to ſupply it, as by continuances : 80 
here it will be another conſideration when the 
cauſe comes to proceed, what the court can do 
unleſs the huſband appears ; but that does not 
extend to diſcharge her appearance and that or- 
der made; and when courts of law go ſo far, 
it is a further reaſon why I ſhould not be to0 
ſtrict in the courſe of proceedings in this court, 
But the point of this caſe is on her appearance 
and the order made. | 

The Maſter of the Rolls being preſent con- 


curred in opinion, that the defendant * po 
clude 


Court of Chancery, 
cluded from taking this objection now. If any 
act ſhewing an acquieſcence and defence of the 
cauſe, the court always ſays, it is too late to 
ſet it aſide ; here is not only an appearance, 
but an application for time; and that caſe in 
Salk, is very ſtrong authority in the preſent 


{ Travers v. 
ca T Buclaby. 


1 Atk, 1 Eq. Abr. 65. pl. 8. 8. C. 3 P. Will. 38. 2 Ark, 50. 2 Eq. Caſ. 4 br, 
270. pl. 28. 2 Vern, 614, Prec. in Chan, 24, 2 Vern. 293. Vid. alſo Salk, 


ſet. 
left 
ince 
rity 
the 
and 
e 1 


nich 


Cars 116, Dearly v. Ducheſs of Mazarine, 
t of ; EO. OI. R 
all An order for appearing gratis, implies that 
| Theſe words 
cat defendant ſhall pray no day over. 22 


ſupply the want of ſervice of a ſubpena, that the defendant ſhould be as much 
bound to appear as if proved he had been ſerved, and are no more than ad- 
mitting ſervice, 2 P. Will. 368. | 


ny, 
1 at 
nere 


and The huſband muſt enter an appearance for 


his wife by his clerk 1n court, or an attachment 
will iſſue againſt both. Cary, 76. 3. 
No appearance will give a juriſdiction to a 
limited court; and if there is want of juriſdic- , v. 
tion in the cauſe, it may be called in queſtion 
at any time even after ſentence. 
When defendant applied to diſcharge an or- 
der made on the ſtatute of gth Geo. 2. c. 25. 
in order to ſhew that he did not abſcond or 
retire into Ireland for the ſake of avoiding the 


mer. 


ſ. 471. 
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proceſs of the court, the court thought proper 1 
% that he ſhould make an affidavit in anſwer to 
"YN the ſubſtance of the charge by the bill. 5 
. An order was obtained by contrivance upon the 
* ſtatute of 5th Geo. 2.; the defendant appeared to 
. the bill, and the court, on application, ſet aſide 

the order; and the appearance to the bill was 
* {ct aſide likewiſe; for though an appearance 
ance ulually falves error in the proceſs; yet in this“ Veſ. 386. 
4 Cale the order being obtained by male practice 
pre. and impoſition on the court, and the appear- 
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B rnard, 


403. 


Ibid. 


The Pꝛattice of the 


ance having ſo bad a foundation, cannot eſta. 
bliſh and make it good. 

| Note, The ſolicitor was committed for ob. 
taining this order in an undue manner, 

By the ſtatute 5th Geo. 2. c. 25. ſec. 2. if 
any defendant. or defendants by virtue of any 
writ of habeas corpus, or other proceſs iſſuing 
out of any court of equity, ſhall be brovgh! 
into court, and ſhall neglect or refuſe to enter 
his, her, or their appearance according to the 
rules or method of ſuch court, or. appoint x 


clerk in court to act on his, her, or their be. 


half reſpectively, ſuch court may appoint x 
clerk in court, or attorney, to enter an appear- 
ance for ſuch defendant or defendants reſpec- 
tively; and ſuch proceedings may be had in the 
cauſe, as if the party had actually appeared. 

And by the third ſection in the ſaid act, per. 
ſons in cuſtody ſo refuſing to appear, are to be 
ſerved with a copy of the decree, before any 
proceſs can be taken out to compel a perform: 
ance thereof. 

The entering an appearance with the regiſter 
differs from appearing by the clerk in court; 
for when a man appears by his clerk in court, 
he appears as upon a /ubpmna, and therefore ap- 
pears as not in contempt ; ſo if he departs with: 
out anſwering, that is only a foundation to iſſue 
proceſs, becauſe there is no record of his 2p 
pearance, for the defendant's clerk in court ei- 
ly gives notice to the plaintiff, which he en. 
ters in his book, that he appears; but when! 
defendant enters his appearance with the k. 
giſter, it is an appearance upon the records d 
the court, and ad, upon an attachment; and i 
that caſe, if he neglects to put in his ani 


within the time limited by the courſe of the 
eQurl, 
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Court of Chancery, 


court, it is a motion of courſe, that he ſhall 
{and committed to the Fleet, and then he muſt 
anſwer in vinculis, for he is a priſoner to the 
court, and anſwers as a priſoner, | 

If an infant, being ſerved with a ſubpæna, 
will not appear to a bill, on affidavit of ſervice 
of the /ubprena, an attachment iſſues againſt the 
infanc (though never executed), and counſel 
moves upon the attachment for an order for a 
meſſenger to bring the infant into court : and 
when he is brought into court, if no one offers 
on his behalf to be aſſigned his guardian, the 
court uſually orders the ſenior fix clerk, not 
towards the cauſe, to be aſſigned his guardian, 


to appear to the ſaid bill, and anſwer and de- 
fend the ſaid ſuit. 


Allo if an infant appears to a bill, and re- 


fules ro anſwer, an attachment iſſues againſt 
him for not anſwering ; but he cannot be ar- 
reſted upon the attachment; and therefore a 
mation 1s made upon the attachment, for a 
meſſenger to bring the infant into ccurt ; and 
the court will make ſuch order as aforeſaid ; 
This order muſt be drawn up, paſſed and en- 
tered at the regiſter office, and given to the 
melſenger of the court, who thereupon procures 
the following warrant : 


«© Whereas by an order, bearing date the 
15th day of January inſtant, made in a cauſe 
between —— —— plaintiff, and — de- 
fendant, It is ordered, That the meſſenger attend- 
ing this court do take the ſaid defendaat 
an infant, into cuſtody, and bring him into this 
court to have a guardian aſſigned him, by whom 
he may anſwer the plaintiff's bill and defend 
the ſuir: Theſe are therefore, in purſuance of 
the ſaid order, to will and require you forth- 
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a The Pꝛattice of the 
with, upon receipt hereof, to make diligent 
ſearch and inquiry after the ſaid defendant, 
„an infant; and whereſoever you ſhall 
fihd him, to arreſt and apprehend him, and 
bring him into this court to have a guardian 
aſſigned him as aforeſaid ; willing and requir- 
ing all and ſingular mayors, ſheriffs, juſtices of 
the peace, bailiffs, conſtables, headboroughs, 
and all others his majeſty's officers and loving 
ſubjects, to be aiding and aſſiſting to you in 
the due execution of the premiſes, as they ten- 
der his majeſty's ſervice, and will anſwer the 
contrary at their peril ; and this ſhall be your 
warrant. Dated this 3d day of February in the 
Ztoh year of the reign of our ſovereign lord 
George the Third, by the Grace of God, of 
Great Britain, France, and Ireland, King, De- 
fender of the Faith, and ſo forth, and in the 
year of our Lord 1790. 


TrukLow, C.“ 
To Eſq. his Ma- 
jeſty's meſſenger attending 
the High Court of Chan— 


cery, or his deputy. 


I do appoint Mr. —— my deputy to 
execute this warrant. Witneſs my hand, this 
3d day of February 1790. 


Upon this warrant the meſſenger brings the 
infant into court, and the court being apprized 
thereof by counſel, aſſigns the ſenior ſix clerk, 
not towards the cauſe, his guardian, if no friend 
or relation will undertake the guardianſhip. 

But commonly ſome relation or friend of the 
infant prays the court to be appointed guar- 


dian for the infant, to anſwer and defend ſuch 


ſuir, which the court orders accordingly ; lt 
| : e 


Court of Chancery. 


ſuch anſwer muſt be always ſworn by ſuck 
guardian. | | 4 

Mie, The infant in town muſt appear in 
court and have a guardian aſſigned him ; but 


if reſident in the country, he ſues out a com- 


miſſion to aſſign a guardian. 


HA 


Of Proceſs to enforce Appearance. 


7 the defendant doth not appear on being 
ſerved with proceſs of ſubpæna in order to 
anſwer; then upon affidavit of ſervice of the 
Al pena, an attachment may be iſſued againſt 
him; and if a non eft inventus is returned by 
the ſheriff, an attachment with proclamations, 
directed to thre ſheriff, may be iſſued; and this 
being alſo returned un eft inventus; and if he 
ſtands further in contempt, then a commiſſion of 
rebellion, directed to four or more commiſſion- 
ers, may be iſſued for apprehending, and tak- 
ing him into cuſtody, who may either detain 
him in cuſtody, or may bring him into court; 
and the court will make an order to deliver him 
to the warden of the Fleet, if taken in London; 
and if taken in the country may deliver him 
to ſafe cuſtody in the county goal; in the exe- 
cution of which commiſſion the perſons to 
whom it is directed may, with the aſſiſtance of 
a conſtable, juſtify breaking open doors, if they 
know the perſon to be within the houſe. And 
it the defendant ſtands further in contempt, 
then, (a non eft inventus returned by the com- 
miſſioners,) you may move the court upon the 
commiſſion of rebellion (which muſt be pro- 


Q 3 duced) 
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K A or br re 
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Pract. Reg. 
933. 


eum caram nobis, &c. 


The Praffice of the 


duced) for a ſerjeant at arms: and if he cannat 
be taken, on the ſerjeant's certifying the ſame, 
you'may move upon his certificate for an order for 
a ſequeſtration directed to certain commiſſion- 
ers, to ſequeſter the defendant's perſonal eſtate, 
and the rents and profits of his real eſtates, yn. 
til anſwer and further order; by virtue of which 
order a ſequeſtration is iſſued. 

Such in the detail are the different proceſſes 
awarded by the authority of this court to en— 
force and compel an obedience to its rules, or- 


ders, or decrees ; but to enable us the better 


to underſtand the nature, operation, and effect 
of each, it will be neceſſary to conſider them 
feparately, and in the order in which the ſame 
are awarded; and firſt of the writ of attach. 
ment, 

An attachment 1s the firſt proceſs of con- 
tempt in this court; and is a writ directed to the 
ſheriff, commanding him to attach, that is to 
ſay, to take a perſon, ſo as he may bring him 
into court at a day certain to anſwer a con- 
tempt: and as this proceſs is always founded 
upon ſome contempt of the court, ſo it is moſt 
commonly for not obeying the proceſs or or: 
ders of the court. . 
An attachment (which is derived from the 
French, ſignifying to take or apprehend by 
commandment of a writ or precept) differs 
from an arreſt, in that, he that arreſteth a man, 
carrieth him to a higher power to be diſpoſed 
of; but he that attacheth, keepeth the party at- 
tached, and preſents him in court at the day 
aſſigned, as appears by the words of the wrll, 
Precipimus tibi quod attachias talem et habedi 


No 


Court of Chancery, 


No clerk of this court ſhalt iſſue any attach- 
ment for not appearing, but upon affidavit firſt 
made poſitive and certain of the day and place 
of ſervice of the ſbpæna, and the time of its 
return, whereby it ſhall appear that ſuch ſer— 
vice was made; if in London, or within twenty 
miles thereof, four days at leaſt, and if above 
twenty miles, then eight days before ſuch at- 
tachment entered, excluſive of the day of ſer- 
vice: and the regiſter ſhall not enter in his of- 
fice any common rule or attachment iſſuing 
from the ſix clerks office, but by a note under 
the clerk's own hand that is attorney in the 
cauſe, or his agent, or deputy by him appoint- 
ed, or for whom he will anſwer; and the clerks | 
in court ſhall carefully ſee that all attachments 9:4, Chan, 
be duly entered with the regiſter, according to '75: 54 


a Pract. Reg, 
the ancient courle of the court. 22 & 


When the /ubpana is ſerved, and affidavit 


made of it before a Maſter in Chancery, if the n 


party does not appear within the time limited 2 
by the rules of the court, an attachment iſſues ic“ 


| vit. 
of courſe; and for this purpoſe the ſolicitor for 
the plaintiff muſt apply to the clerk in court, 
and beſpeak the attachment, leaving the affi- 
davit of ſervice at the ſame time with the clerk 

in the court, which he will take care to file, 
before the return of the attachment; and the 
writ being made out, is left with the bag-bearer 

of the ſix clerks office to be ſealed. The form 
of the writ is as follows: 

« George the Third, by the Grace of God, 
of Great Britain, France, and Ireland, King, 
Defender of the Faith, and ſo forth: To the 
ſheriff of —, greeting, We command you 
to attach — ſo as to have him before us 
in our court of Chancery, whereſoever the ſaid 
court ſhall then be, there to anſwer to us, 


Q 4 as 


The 1?:attice of the 


as well touching a contempt, which he, as it 
is alledged, hath committed againſt us, as alſo 
ſuch other matters as ſhall be then laid to his 
charge; and farther, to abide ſuch order az 
our ſaid court ſhall make in his behalf: and 
hereof fail not, and bring this writ with you, 
Witneſs ourſclves at Weſiminſter, the —— day 
of —— in the year of our reign.” 

« To the ſheriff of an attachment againſt 

for not appearing at the ſuit of 
returnable 1n — 

To the bottom of this writ, on the right hand 
ſide, pur the ſurname of the Maſter of the Rolls, 
and the fix clerk in whoſe diviſion it is made 
out: And indorie your writ, © By the court, at 
the ſuit of - for want of an appearance, or 
For want of an anſwer.” And about the middle 
of the back of the writ' put the ſurname of the 
clerk in court that makes out the writ. The 
clerk in court then makes an entry 1n his writ 
book, and allo a note to enter with the regil- 
ter, which correſponds with the entry in his 
writ book, and is in this form: 

% To the ſheriff of — an attachment 
againſt — defendant for want of his ap- 
pearance at the ſuit of ——— returnable in 
ne 


Radcliffe clerk, —Dated 26th January 1790. 


To this the ſworn clerk's name who enters 
it, is ſubſcribed, and the day it is entered, as 
above; and then it is to be left with one of 
the entering regiſters, to whom 18. 2d. is t0 
be paid therewith, 

Attachments for coſts are of the like form, 
only the writ is indorſed, © By the court for 
non-payment of coſts (naming the ſum) at the 


ſuit of — | 
And 


Court of Chancery. 


And note, you may move the court or peti- 
tion his honour, the Maſter of the Rolls, to 
have it returnable immediately, if the defend- 
lives within ten miles of London; and the ſame 
affidavit will do as for a ſubpæna returnable 
immediately; but for a petition (vid, under 
the title Petition.) 

In this writ of attachment, and all other 
writs, regard is to be had to the juriſdiction 
and privileges of certain places, as the Cinque 
Ports, and the counties palatine of Lancaſter, 
Cheſter, and Durham ; and the direction of rhe 
writs in ſuch caſes is of a peculiar form: as, 
for inſtance, where an attachment iſſues againſt 
an inhabitant of Haſtings, Rye, Romney, &c. 
it is directed to the lord warden of the Cinque 
Poris. | 

And if the writ is to be executed within the 
county palatine of Lancaſter, then it is directed 
thus: 


« George the Third, Sc. To our chancellor 
of our county palatine of Lancaſter, or his de- 
puty, greeting. We command you that by our 
writ under your ſeal of our aforeſaid county 
duly iſſued, you command the ſheriff of our 
aforeſaid county to attach,” &c, (as before.) 


And if the attachment be awarded againſt 
any dwelling within the county palatine of 


Cheſter, then it is directed to the chamberlain 


of Chefter, in this form: 


© George the Third, Sc. To the chamber— 
lain of our county palatine of Chefter, or his 
deputy, theſe, greeting. We command you, 
that by our writ, under the ſeal of the county 
palatine aforeſaid, duly ro be made, you com- 

mand the ſame ſheriff that he attach,” &c. 
| Attachment 
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Attachment to the county palatine of Dur. 
ham, is in this form: 

« George the Third, Sc. To the right re. 
verend father in God — by divine provi. 
dence, lord biſhop of Durham, or his deputy, 
theſe, greeting. We command you, that by our 
writ, under the ſeal of the ſaid county palatine 
aforeſaid duly to be made, you command the 
ſame ſheriff that he attach, Se. 

To the warden of the Fleet, it is thus: 

« George the Third, &c. To the warden of 
our priſon of the Fleet, or his deputy, theſe, 


greeting. We command you to attach, &, 


- Gilb, Chan. 


70. 


Cary's Rep, 
44+ 772 78. 


Attachment to the King's Bench is thus: 

« George the Third, Sc. To the marſhal of 
the Marſhalſea of our court of King's Bench, 
or his deputy, theſe, greeting, We command 
you to attach, Ee. | 

Upon an attachment there are two returns, 
either non eſt inventus, upon which the procla- 
mation iſſues of courſe, or cepi corpus; if wi 
corpus be returned, the next ſtep is to move 
for an habeas corpus to bring up the body, if he 
will not anſwer below ; for the ſheriff has exe- 
cuted the command of the writ of attachment 
by taking the body, and he cannot carry him 
out of the county without the command of the 
king; and if he ſhould carry him out of the 
county without the king's writ, it would be 
an eſcape upon the habeas corpus: And in all 
caſes where the ſheriff does not make his re- 
turn of the writ, if directed to him, this court 
will amerce him; which amercements are'to bs 
eſtreated in the exchequer, and are commonly 
51. : but it is uſual to give the ſheriff a i 
for that purpoſe, and if he do not by that time 


return the writ, the court ſetteth the amerce- 
| ment: 


PTS 
_— x - — 
P — 
> 2. 

= 


— 


— S 
— — egy oat — —-⅜ 
„E ” 
RF - 


SIR 
— Oo 
roo 


—— — 


Court of Chancery, 235 


4, ment: and ſometimes the court, upon a notice 9 

of motion ſerved upon the ſheriff or his under A 
A ſheriff, will order him to ſtand committed to 1 
5 the Fleet priſon, for not returning the attach- 9 
Y, ment or other proceſs. * 
1 But if the attachment is directed to the ſhe- i 
" riffs of London or Middleſex, or any other cor- 
ie poration who have a grant of the fines and 


amercements, as London and Middleſex have, and 

the party raken up upon the attachment *, and 
af a cepi coprus returned; in that caſe the practice 
e was formerly for the plaintiff to move for a 
meſſenger upon the cepi corpus returned, and 
at the time of making the motion the attach- 
ment and return was ſhewn to the court; and 
this was 4 motion of courſe upon which the 
court ordered the party to be taken into the 
cuſtody of the meſſenger till he had cleared his 
contempt, and obeyed the further orders of the 
court, The reaſon of this proceeding was, be- 
cauſe the eſtreats and amercements go to the 
ſheriffs themſelves, and there was no other way 
left to do Juſtice to the plaintiff, but by order- 
ing the defendant to be taken into the cuſtody bh 
of the court's own officer; for the court can- * 
not eſtreat the ſheriff, as in other caſes, for not 2 
making a return, or not bringing in the body, 
by reaſon the eſtreats in corporations which 
have a grant of the ſame, belong to ſuch cor- 
porations ; but the practice is changed in that Gilb. Chan, 


70. 


* But vid, 1 Vern. 116, anon, where the Lord K- eper ſaid, the offi 


- cers of the city hav? not their ,] ag ercem ents. Vid. alſo 2 Will, 301. 
| where Lord Chancellor King faid, that if the ſheriff (of London) had 
17 the body in his cuſtody, the beſt way was to move that he may bring in 
ay tne body; and which, if not done forthwith, he ſaid, he would order the 


fieriff to pay the plaintiff all his cofts, 


rel] pect, 


e- 
* 


136 


2 Atk, 507, 
anon. 


Prec. in Ch. 


331. 

Gilb, 85. 
Com. Rep. 
264. 
R. Raym. 
723. Contra, 


2 Will. 657. 


Finch. 253. 
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reſpect, and it is now a motion of courſe upon 
a cepi corpus returned to ſend a meſſenger not 
only to thoſe particular juriſdictions where the 
ſheriffs are intitled to the amercements, but in- 
to every county gencrally without any reſtric. 
tion. | | 

So where the plaintiff's bill was diſmiſſed 
with coſts, and the coſts taxed, a /u>pwana was 
awarded againſt him to pay thole coſts; and 
for not obeying it an attachment, upon which 
attachment the ſheriff of Leicefter, ro whom it 
was directed, took bail, and returned a epi 
corpus. | 

And upon this return, a motion was made for 
a meſſenger to bring in the plaintiff; and it 
was urged to be the courſe of the court that a 
meſſenger ſhould go in all caſes where the ſhe- 
riff takes bail, where the party is not bailable, 
as in this caſe he is not, and the rather, for 
that in this caſe the bail bond was taken of a 
member of parliament, againſt whom, the par- 
liament being now fitting, they could have ng 
remedy; and one Hlawrins's cale was cited, 
where in a like caſe a meſſenger was ſent to 
bring in the party; and fo it was ordered in 
this caſe, 

Attachments muſt be entered in the repiſter's 
book, and the cauſe of iſſuing out the attach- 
ment alſo expreſſed : but the party who makes 
out the attachment uſually firſt acquaints the 
adverſe clerk in court, but this he need not do 


unleſs he pleaſes. 


An attachment after a decree for diſmiſſion 
is in nature of an execution at common law; 
and a general pardon may pardon the con- 
tempt, but not the debt. 1 


Court of Chancery, 237 
le affidavit of ſervice of ſubpæna be filed be- 
| {re the return of the attachment, the arreſt 
[ holds good. | 1 Vern. 172. 
i A ſolicitor muſt ſerve his client with the or- 
: der for taxing his bill of coſts, and the Maf- 
x ter's report, whereby ſuch coſts are aſcertain- 
ed, before he can take out an attachment for 
them. 8 I 
Before the ſtatute 1 Ann. c. 8, /ec. 15. by the 
, king's demile all proceſs of contempt not exe- 
| cuted became determined; ſo that the party 
ſuing out the attachment was under the neceſ- 
f ſity of beginning again; but by that ſtatute, it 
is enacted, That no proceedings in any court 
0 of equity ſhall be determined, abated, or diſ- 
5 continued by the demiſe of any king or queen 
: of this realm, 
i An attachment duly iſſued ſhall not be diſ- 
fy charged but upon payment of the uſual coſts, 
” and the coſts of the ſucceeding proceſs of con- a. R 
8 tempt ſhall be double the former. A 
10 There muſt ordinarily be fifteen days be— 
1 tween the tete and return of every ſuch proceſs 
3 of contempt, excluſive of the day of the zeſt, 
in and incluſive of the day of the return, in pro- 
ceedings to a ſequeſtration, or to cake a bill 1P. Alea. 
4 pro confeſſo, unleſs defendant live within ten““ 
h. miles of London, and then an order may be 
5 obtained by motion or petition to make the ſe- 
= veral proceſſes returnable immediate ; but if an 
45 anfwer be reported inſufficient, or a plea or de- 
murrer be over-ruled, then the proceſs of con- 
1 = may be made returnable immediate, and 
4: erved on the clerk in court, till the party ar- 
of rive at ſuch proceſs as he was at before ſuch ora. Chane, 


anſwer, plea, or demurrer, put in; and the cauſe 
ot the procels iſſuing is indorſed on it, 


. 10g, 


No 


29, f 
Pract. Reg. 
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No proceſs of contempt ſhall be made forth, ſ 
and ſent to the great ſeal, at the ſuit of any { 
perſon proſecuting as plaintiff in forma pay. t 
peris, until it be ſigned by the fix clerk who 
deals for him; and the ſix clerks are to take q 
care that ſuch proceſs be not taken out need. ; 
leſsly, or for vexation, but upon Juſt or good } 
0:4, Chan, Sounds, as they will anſwer it to the court if { 
zz52 the contrary ſhall appear. | l 
When a cepi corpus 1s once returned, there i; \ 
an end of all manner of procels ; for no pro. 
clamation or commiſſion of rebellion goes after 
that; and though a meſſenger of late years has 
been uſually granted in ſuch cafes, yet he is = 
but a new officer, and ſubordinate to the ſer- 
jeant at arms; but regularly in ſuch cafe, you | 
ought to move, that the defendant may enter 


his appearance, and be examined in four days 
aVern- 344 Or ſtand committed. 

If you make out an attachment returnable 
three or four days after the ze/te, if you arreſt 
the body it is good, but if you ſuffer the re- 

turn to expire and do nothing upon it, and Wl 
then be obliged to make out another attach- t 
ment, here you will be allowed but for one 
writ, in caſe you do any thing upon the ſe— 
cond : and when the party is taken upon an 
attachment, he mult pay coſts, which are 13% 
6d. and enter into a bail bond, with two 
ſureties in 201, each, to the plaintiff to appear 
and anſwer, as the caſe is at the return of the 
writ, where the contempt is of a bailable ni 
ture: but where the writ is not executed, tit 
Coſts are 118. | 

Note, That the form of the attachment be- 
ing © to anſwer the contempt he has been gull- 


ty of, and further to do and receive what 2 
| | al 


3 — ww * 
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{aid court ſhall think proper.” He muſt an- 
ſwer as well as clear his contempt at the ſame 
time. | 

The warden of the Fleet atfends this court 
and the court of exchequer by two deputies, 
and therefore no attachment will lie againſt 
him; becauſe he is ſuppoſed to be always per- 
ſonally court: a ſequeſtration aii for not put- 
ting in his anſwer, was moved for againſt the 
warden. | 

Per Cur. It is common to ſuſpend clerks of 
courts, and the wardens of the Fleet; take the 
order for a ſequeſtration, which is a kind of 
ſuſpenſion 2. | Mol. 238. 

An attachment for non-appearance was ta- 
ken out before the bill was entered in the bill 
book, though filed in the {ix clerks office. 

The Lord Chancellor ſeemed to think an 
entry in the bill book neceſſary to give the 
party notice; for private notice to his attorney 
is not ſufficient, but being doubtful of the 
courſe of the court, he referred it to a maſter. 

It is not the practice now, as formerly, to , ve. 53. 
take out a ſubpæna before the bill is filed, 54 anon. 

If a man be in contempt to a ſerjeant at . 
arms for want of an anſwer, and then puts in 
an inſufficient anſwer, and the clerk in court 
accepts the coſts of the contempt, this accep- 
tance does not remit and purge the contempt; 
and in the proceſs of contempt for the ſecond 
anſwer, the plaintiff muſt begin again with an 
attachment (the firſt proceſs), and cannot be- 
gin where he left off: but if neither the plain- 
tiff nor his clerk in court does accept the coſts 
of the contempt, for want of the firſt anſwer, 
although rendered, and the firſt anſwer be re- 

5 ported 
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ported inſufficient, the plaintiff may go on with 
the proceſs for the ſecond anſwer, where he left 
off at obtaining the firſt ; and therefore upon 
the firſt anſwer coming in, it is uſual and pro- 
per for the plaintiff's clerk in court to refuſe 
accepting the coſts of the contempt for want of 
the tirſt anſwer, until he has ſeen and adviſed 
whether it be a full anſwer or not; it being a 
great delay to the juſtice of the court, after a 
firſt anſwer 1s gained, and the defendant is at 
the end of the line as to contempt, and that 
firſt anſwer proves immaterial, to put the plain- 
tiff to begin his proceſs of contempt again as 
ab origine. 

So in another caſe, ſubſequent in point of 
time to the preceding, the defendant was taken 
on a ſerjeant at arms for not putting in an an- 
ſwer; he afterwards put in an anſwer, and was 
diſcharged ; the anſwer was reported inſuffi- 
cient, and he was taken again; and now mo- 
ved to be diſcharged out of the cuſtody of the 
meſſenger on paying coſts of contempt ; and 
the queſtion was, Whether he ſhould, before 
the further anſwer was reported ſufficient or 
not ? 

Lord Chancellor : When the firſt anſwer 1s 
reported inſufficient, and the party taken on 
proceſs for not putting in a further anſwer; he 
afterwards puts in a further anſwer, and pays 
the coſts of the contempt (for until then it is 
no anſwer), the courſe, I take it, is, that he 
muſt be diſcharged ; and if the anfwer is after- 
wards reported inſufficient, you may carry on 
the proceſs of contempt at the proceſs you left 


off: but I never heard that he ſhould be in 


cuſtody until the maſter reports whether the an- 


ſwer be ſufficient or not; which may be 2 
elther 


10 


att on. MA « ao X@ an 


oo.  t#las a" oo fic... ww. we wa ia. ww o2avd . aw wHDO@ io ££ @aC©s 


ns Ji aa. am coco Ge =” mor) ao 724 : a _ ae c@X. a... i . 


Court of Chancety, 
either way, and that after a long time. In caſe 
of an inſufficient anſwer, you are to take u 
your proceſs of contempt juſt where you left 


off, which would not be ſo, if he was to lie in 22 
cuſtody during that time. And the motion ,,.c , 


was allowed. | 

Before we conclude this chapter, it may not 
be improper to note the difference between a 
capias and an attachment : Upon a cepi corpus 
returned upon a capias at law, they amerce the 
ſheriff if he does not bring in the body upon 
the ſtatute of Weſtminſter 2. c. 29. ; and this is 
upon the words of the capias, which are, „ So 
that you have his body before us to anſwer A W 
of a plea of treſpaſs upon the caſe.” So that the 
command of the writ 1s not obeyed unleſs he 
hath the body ready. In an attachment, the 
form of the writ is, * So that you have his body 
before us to anſwer us, as well of a certain con- 
tempt by the aforeſaid A B againſt us committed, 
as is ſaid, as what ſhall be then and there alled- 
ged againſt him ; and further, to do and receive 
whatever our ſaid court ſhall think proper in this 
behalf, and that you do by no means omit, and 
have here this writ.” By which words it ſhould 
ſeem, they might amerce the ſheriff for not 
bringing in the body, as they did upon the 
capias at common law; but becauſe the wrir 
was originally founded upon a contempt, it 
ſcems that where the ſheriff has taken up the 
body, he has paid obedience to the writ, though 
he does not actually bring him up to the court; 
becauſe the contempt only induces a commit- 
ment, which is ſatisfied by impriſonment in the 
county gaol : and the ſtatute of Meſtminſter 2. 
only relates to original. and judicial writs, and 
not to theſe prerogative . proceſſes, and there- 
Vor, I, fore 
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fore they iſſued an habeas corpus, which is an un. 


Gitb, Chan, doubted writ within the ſtatute, upon which it 


83. 


Ibid. 73. 


is proper to ground an amercement. 


c H A P. VI. 


Attachment with Proclamation, 


F. a non eft inventus 1s returned by the ſhe. 
riff, and the party ſtill perſiſts in his con- 


tumacy, the next proceſs is the proclamation; 


and this is a proceſs iſſuing out of the extraor- 


dinary juriſdiction upon a nor eft inventus re- 
turned, commanding the party to appear in 
Chancery ſub pend legianciæ; lo where a non eff 
inventus is returned on a capias iſſued in crim- 
inal matters, the party 1s proclaimed, and if 
he does not come in on ſuch proclamation, he 
is declared an outlaw : fo if he contemned the 
extraordinary juriſdiction of the court of Chan- 
cery, he was proclaimed, and if he was not 
taken, or did not come in upon ſuch procla- 
mation, then he was deemed a rebel, and a 
commiſſion of rebellion iſſued, as will be ſhewn 
in the next chapter. 

To obtain this writ, the 1 with 4 
return of non eſt inventus indorſed thereon, muſt 
be left with the clerk in court, who will there- 
upon make out the writ, and leave it with the 
bag-bearer of the Six Clerks office to be ſeal- 
ed. The form of the writ is as follows: 

« George the Third, by the Grace of God, 
of Great Britain, France, and Ireland, King, 
Defender of the Faith, and ſo forth, To the 


ſheriff of -———— greeting. We command 


you on our behalf to cauſe public proclama- 
tion 


Court of Chancery, 
tion to be made in all places within your bail- 
wick, as well within liberties as without, where- 


ſoever you ſhall think it moſt convenient that 
A B do upon his allegiance, on (here inſert the 
return) perſonally appear before us in 
our court of Chancery, whereſcever it ſhall 


then be: and nevertheleſs, in the mean time, 


if you can find the faid A B to attach him, ſo 
as to have him before us in our ſaid court, at 
the time before mentioned, there to anſwer to 
us as well touching a contempt which he hath, 
as it is alledged, committed againſt us, as 
touching thoſe things which which ſhall. be 
there and then laid to his charge; and farther 
to perform and abide ſuch order as our ſaid 
court ſhall make in this behalf, Witneſs our- 
ſelves, at Weſtminfter, the day of 
the —— year of our reign.” =” 

To this writ ſubſcribe the ſurname of the 
Maſter of the Rolls, and Six Clerk; and in- 
dorſe it, © By the court at the ſuit of 
for want of an appearance, or for want of an 
enfwver (as the caſe 1s) ;* and about the middle 
of the hack of the writ, put the ſurname of the 
clerk in court that makes out the writ, It 
mult be then entered with the regiſter in the 


ſame manner as an attachment ; and when it is 


ſealed, the bag-bearer leaves it at the clerk in 
court's ſeat, and he ſends it to the ſolicitor to 
be ſent ro the ſheriff or other officer-to whom 
it is directed. 

When a party is taken up upon an attach- 
ment, he muſt pay coſts, and either give his 
bond with ſureties for his appearance, or enter 
his appearance with the regiſter. 

But after an attachment with proclamation, 
no commiſſion to anſwer ſhall be granted, nor 
2 any 


in 
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any plea or demurrer admitted, but upon mo. 
tion in court, and affidavit made of the par. 
ty's inability to travel, or other good matter 
to ſatisfy the court touching that delay, 

And the reaſon why upon the firſt contempt 
on the attachment they allow a coinmiſſion to 
iſſue, or a plea or demurrer to be put in, is, be. 
cauſe it does not appear to be an affected delay, 
and therefore upon tendering the coſts of the 
attachment, the defendant may take his com- 
miſſion; and upon tender, the plea and de. 
murrer are to be received: but if there regy- 
larly. iſſues an attachment with proclamation, 
the defendant cannot of courſe purge his con- 
tempt by a mere tender, but he mult apply to 
the court to ſhew that his plea and demurrer 
are proper, and to exhibit a proper excuſe for 
the delay, that the court may ſee that there is 
no further likelihood of delay by the plea or 
demurrer put in, or by the commiſſion to an- 
ſwer granted. 1 VET 

The preſent practice is upon payment or 
tender of the coſts to the clerk in court, which 
upon an arreſt are 11. 3s. 6d. otherwiſe 11, 
18. 6d. to enter an appearance; or if the pro- 
ceſs iſſued for want of an anſwer, upon the like 
tender or payment to move or petition for time 
to anſwer (and in a country cauſe for a com- 
miſſion to take the anſwer), ſtarting the party 
is in contempt; but the court will not give 
the ſame time as if no contempt had been in- 
curred. | 


Court of Chancery, 


0+ 
TH 
ter CH Ax vi. 
pt Commiſſion of Rebellion. 
to 
de- HE writ of attachment with proclamations 
ay, being alſo returned non eft inventus, and 
the defendant ſtanding farther in contempt, a com- 
mM» miſſion of rebellion may iſſue againſt him, 
le. | which is a particular commiſſion iſſuing under 
zu- the great ſeal of the court, directed ſometimes 
on, to the ſheriff, but generally to commiſſioners 
on- jointly and ſeverally, commanding them to at- 
to tach, or cauſe to be attached A B, wherever 
rer he ſhall be found within the kingdom of Eng- 
for land, as a rebel and contemner of our law, ſo 
> 1s that, &c. 
or This proceſs is made out by the clerk in 
an- court, upon producing the writ of attachment 
with proclamations returned yon eft inventus by 
Or the proper officer, The form of the writ is as 
ich follows: | 
[, George the Third, by the grace of God, of 
lo. Great Britain, France, and Ireland, King, De- 
ike tender of the Faith, Sc. To AB, C D, E F, 
me and G H, greeting. Whereas by public pro- 
m- clamations made on our behalf by the ſheriff of 
ty Middleſex in divers places of that county, by 
ye virtue of our writ to him directed, A B hath 


in- been commanded upon his allegiance perſon— 


ally to appear before us in our court of Chan- 
cery at a Certain day now paſt; yet he hath ma- 
niteltly contemned our ſaid command: There- 
tore we command you, jointly and ſeverally, 
do attach, or cauſe the ſaid A B to be attach- 
ed, whereſvever he ſhall be found within our 
R 3 kingdom 
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The Pꝛadtite of the 
kingdom of Great Britain, as a rebel and con- 
temner of our laws, ſo as you have him, or 
cauſe him to be before us in our ſaid court, on 
„ Whereſoever it ſhall then be, to an- 
ſwer to us as well touching the ſaid contempt, 
as alſo ſuch matters as ſhall be then and there 


objected againſt him; and farther to perform 
and abide ſuch order as our ſaid court ſhall 


make in this behalf; And hereof fail not, We 
alſo hereby ſtriftly command all and ſingular 
mayors, ſheriffs, bailiffs, conſtables, and other 
our officers, and loyal ſervants and ſubjett 
whomſoever, as well within liberties as with- 
out, that they by all proper means diligently 
aid and aſſiſt you, and every one of you, in all 
things in the execution of the premiſſes; In 
teſtimony whereof we have cauſed theſe our 
letters to be made patent. Witneſs ourſelf at 
Weſtminſter this —— day of — in the —— 
year of our reign.“ 


To this writ ſubſcribe the Maſter of the 
Rolls and Six Clerk's names as before, and in- 
dorſe it, * By the court. A commiſſion of rebel. 
lion, for want of an appearance, (or for wait 
of an anſwer,) at the ſuit of C D.“ And to- 
wards the botrom pur the Six Clerk's ſurname, 
and after that the clerk in court's ſurname. 

When you have made out the commiſſion of 
rebeilion, you muſt rake two docquets thereol; 
one upon a half-ſhcer of treble ſixpenny ſtamp- 


ed paper, and the other upon half a ſheet of 


paper unitamped ; the form of which docquets 
are thus ; | 


« The King, and fo forth. *A commiſſion 
of rebellion directed to A B, C D, E gh 
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. G H, jointly or ſeverally to attach ] K, de- 
or fendant, for want of an appearance (or for b 
on want of an anſwer ), at the ſuit of L. M. plain- * 
n- tiff, returnable - Witneſs the King at | 
I, Weſtminſter the —— day of- in the ——— N 
re year of his reign. | [ 
| 7 1 
al Here put the Maſter of the Rolls and Six | 
Ve Clerk's names; after that fold it up as you do 1 
lar an order, and on the back of the docquets write 9 
ter at the top, Commiſſion of rebellion, M againſt 4 
G5 K; and towards the bottom, the Six Clerk and F 
th. clerk in court's ſurnames z and then give both q 
ty theſe docquets, with the commiſſion, to the 1 
all bag-bearer, who will get that docquet that is A 
In ſtamped ſigned by the Lord Chancellor, and 1 
our after that leave it with the clerk of the Hana- Y 
"ap per-office, and the other left with one of the 3 
Be entering regiſters, who marks the docquet | 

ſtamped with an intratur, before it be ſigned | 

by the Lord Chancellor. | 
the This writ is uſually directed to ſuch com— 
in- miſſioners as the plaintiff names, which are 
bel. commonly four or more, as the plaintiff or ſo- 
rant licitor ſhall chuſe: and if the party be taken in : 
to- or near London in term, or the time of the pub- ng. Ro. 
me, lic ſeals, they are to bring him to the Fleet: 95. 

but if the return be of any Jong diſtance, and 
n of the party offers good bail, the commiſſioners | 
of; ought to take it, and not to keep him linger- aChan.Rep. 
mp- Ing in priſon, in their houſes. 262, 
t of If the commiſſioners refuſe to return the 
vets writ, the court on motion or petition will or- 

der them to return it; which order, if upon 

ſervice they obey not, proceſs of contempt 
ſion may iſſue againſt them. And where private 


perſons are made commiſſioners, if they take 
R 4 : the 


The Pꝛadtice ot the 
the party and ſuffer an eſcape, the court, on 
affidavit and motion, and a day given to ſhew 

Toth, 33, Cauſe to the contrary, will order them to be 

39. committed, till they bring in or pay the debt: 
and therefore it is neceſſary and uſual for the 
commiſſioners to take a bond from the perſon 
ſo in contempt, with one or more ſureties, to 
the Maſter of the Rolls, with condition for his 

The bend appearance, unleſs it be for payment of money 

ken in the decreed, or not performing a decree ; in which 

name of the caſe, the commiſſioners ought not to take bail, 
the Rolle, or NOT ſuffer the defendant to enter his appearance 
any .der, with the regiſter ; but the commiſſioners ought 
ia Chancer), to bring the defendant into court, and have 
which are the court moved, that the defendant may be 


allowable : : 
and good by turned over to the Fleet priſon, where he is to 


oil. Court FEmain till he has paid the money or perform- 
of Chancery, ed the decree, and cleared his contempt ; and 

then the court will order. him to be diſchar- 
den, ged; and if any perſon ſhall reſcue him, the 
Whetver court Will order the reſcuer to ſtand commit— 


the aſſiſtance 
or preſence Ed, | 


of 2 peace . F g 
nit The commiſſioners have power by their com 


ſolutely ne- miſſion, to call to their aſſiſtance any perſon or 
cefra'y 5 but peace officer to aſſiſt them in taking the rebel; 


viſeable io and they may, with the aſſiſtance of a peace 
fach arts. Officer “, break open his houſe to take him, by 
mity ih- reaſon of his contempt to the king and the 
our Jaw; which they cannot do upon an attach- 
76. Ge, ment, or attachment with proclamation 4 for 
Elis 908. where you are to take the party as a contemner 
8.53% 9! of the law, the deſign of the writ is, that he 
Co. ent. 12. ſhall not be any where protected by the law; 
1 Cb. and therefore it implies an authority to enter 
5% 76- into the houſe 4. YER 

421 4e - . 

riff, 353. And this 1s indeed the reaſon why this pro- 


ceſs is directed to commiſſioners under the _ 
| Cal, 


Court of Chancery, 249 
cal, and not to the ſheriff: becauſe the ſheriff 
cannot be ſuppoſed to execute all ſuch proceſs 
in perſon ; and it may be inconvenient to truſt 
ſo great a power with the deputies of the ſne- 
rif's nomination ; and therefore this court ap- 
points its own commiſſioners, who are enjoin- 
ed to do every thing very carefully, and are 
anſwerable to the court for their miſcarriages : 
and therefore if an action at law be brought for 
an aſſault and battery or falſe impriſonment, 
in executing a commiſſion of rebellion, an in- 
junction will be granted, becauſe the irregula- 
rity ought to be puniſhed in this court, and 
can only be determined and examined here ; 
for at law, ſuppoſing the commiſſion iffued regu- 
Jarly, they will not take that as a Juſtification. Wers. a6g, 

A commiſſion of rebellion may be executed 
on a Sunday, though it iſſued for want of an 
appearance, or an anſwer only: and a juſtice A's * 

| | ; : 
of the. peace has no power to bail a man taken whic- 

1 y ' church. 

upon this commiſſion, 4 
57. Note, in this caſe, the petitioner was arreſted upon a Sunday by the Lord 
Chancellur's tipſtaff, under the watrant of the court, for a contempt in dif- 
obeying an order; he now prayed to be diſcharged, infiſting his arreſt and 
commitment to the Fleet was illegal, being contrary to the 29 Car, 2. c, = 
ſe c. 6, Lord Chancellor was doubtful at firſt, but on conſideration thought it 
a lawful arreſt, though on a Sunday, Lord Chief Juſtice Holt was inclined to 
think, that a man may be taken upon a proceſs of contempt on Sunday, be- 
cauſe it was in the ature of a breach of the peace, and an exception out of the 


act of parliament, Cafes in King William's Time, 348. Vid. alſo 6 Mod. 
95. Cath, 504. Salk, 626. 
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Serjeant at Arms, 


| hem office of ſerjeant at arms is by patent 
from the king for life; and his office is 
v attend upon and bear a gilt mace before the 


Lord 
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250 The P:attice of the 
Lord Chancellor, or Lord Keeper, or Lord, 
Commiſſioners for the cuſtody of the great ſez 
and to execute all warrants granted againſt any 
perſon, after he has ſtood out a commiſſion of 
rebellion ; or to bring up, by order of court, 
any one that 1s in cuſtody of a ſheriff or other 
officer, who has returned a cepi corpus upon a 
proceſs of this court, and brings not in the 
party, and to take into cuſtody any other per. 
ſon upon an order of this court ; and this of. 
ficer has ſeveral deputies, ſome of whom ate 
uſed as, and called meſſengers (as is ſaid) be. 
fore a commiſſion of rebellion, others upon 
or aſter a commiſſion of rebellion, and are call. 

Prat, Reg, b x 

332. ed by the name of their ſuperior. 

12 The next proceſs then after a commiſſion of 
rebellion is a ſerjeant at arms; and that is grant- 
ed upon motion on the return of non eft inventu; 
upon a commiſſion of rebellion ; and the reaſon 
why this proceſs is obtained upon motion, is, 
becauſe there is nothing to iſſue under the 
great ſeal ; and therefore there being no pro- 
ceſs under the great fea} to make it a record 

of the court, there muſt be an act of the court 
to ſend the ſerjeant at arms: and when a ſer— 
jeant at arms 1s moved for, upon a commiſſion 
of rebellion returned, the commiſſion of rebel- 
lion is always produced, and is in the hands 
of the counſel who makes the motion, and be 
delivers it into court to be left with the rc- 
giſter. 1 Hy 255 
Before a ſequeſtration can iſſue, a non ef in- 
ventus muſt be returned by the ſerjeant at arms, 
unleſs the party be a peer or peereſs of tht 
realm, a member of the Houſe of Commons, 
or an abſconding defendant proceeded again 


according to the ſtatute 5 Geo. 2. c. 25. and 
| : te 


. 
— 


Court of Chanrery. 
the reaſon of this ſeems to ariſe, in the firſt 
place, from the humane preſumption of the 
court, that no perſon could be found fo inat- 
tentive or indifferent to their own intereſts, as 
obſtinately to perſiſt in his contumacy, and per- 
mit a proceſs, ſo ſevere in its conſequences as 
a ſequeſtration, to iſſue againſt his effects, ra- 
ther than appear in obedience to the orders of, 
and abide by the judgment of the court; and, 
ſecondly, perhaps, from an inclination of the 


court to attribute the failure of the three firſt 


proceſſes in effectuating the purport for which 
they iſſued, to the negligence or other default 
of the ordinary officers or minitters of juſtice 
intruſted with the execution of the ſame; or 


from a ſuſpicion ariſing from the poſſibility - 


that the commiſſioners in the commiſſion of re- 
bellion, nominated by the complainant him- 
ſelf, might be ſo far prejudiced in favour of 
their employer as not to execute their com- 
miſhon with fidelity ; the court therefore, for 
one or other of theſe reaſons, never permits the 
proceſs of ſequeſtration to iſſue till it is tho- 
roughly ſatisfied, by the non eſt inventus being 
returned by its own officer, that the contumacy 
of the defendant is a wilful one, and the con- 
ſequence of his own default. 

After any order for a ſerjeant at arms ſhall 
be granted, the regiſter ſhall draw up the ſame, 
and at the requeſt of the ſerjeant at arms de- 
liver it to to the ſerjeant or his deputy ; and 


the ſaid order is not to be diſcharged, nor the 


contempt thereupon, without the lerjeant's fees 
be paid, and a certificate under his hand teſtify- 
ing the ſame. Vide Ord. Can, 4 Nov. 26 Car. 2, 
1674. And this order is revived by order, 


bearing date July 13. 1 Jac. 2. 168 5. This 


farther 
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The Pꝛadtice of the 


farther order is alſo revived by an order of the 
12th of June 6 WMW. 3. 1694. whereby it is like. 
wiſe ordered, that the counſel moving for a 
ſerjeant at arms ſhall immediately, in court, 
deliver to the regiſter the commiſſion of rebel. 
lion, and if required, name the clerk in court, 

By order, bearing date May 13. 7 Ges. 1, 
1721. upon the petition of the ſerjeant at arms, 
ſetting forth that he is intitled to take all per. 
ſons into cuſtody who ſtand in contempt to a 
commiſſion of rebellion ; his Lordſhip decla. 


red, that no ſequeſtration can regularly iſſue to 
ſequeſter the eſtate of any perſon who cannot 


be found, but upon the return on eft inventus 
of the ſerjeant at arms; and therefore ordered, 
that from thenceforth, where any perſon was in 
contempt, either for want of an appearance or 
anſwer, or for not yielding obedience to any 
order or decree of this court, (unleſs for con- 
teinptuous language, or the beating or abuſing 
any perſon in the ſervice of the proceſs of this 
court, or other contempts of the like nature,) 
the ſerjeant at arms ſhould apprehend and bring 
the contemner to the bar of this court to an- 
ſwer ſuch contempt; bur if the contemner 
could not be found, then to return non et in- 
ventus, to the end a ſequeſtration might regu- 
larly iſſue, according to the ancient uſage and 
practice of this court; and that proceſs ſhould 
for the future iſſue accordingly ; and that it 
ſhould be made a part of all orders for giving 
time to anſwer, or for doing any other act, up- 


on the party's entering his appearance with the 


regiſter; that the party, when he enters ſuch 
appearance, ſhould likewife conſent that a ſer— 
Jeant at arms ſhould go againſt him, as upon a 


commiſſion of rebellion returned non eff invene 
5 485 


„„ „„ „„. 


Court of Chancery. 


tus, in caſe of non-compliance. And the ſaid 

order was ordered to be hung up in the Re- 

giſter's and Six Clerk's office, that all perſons 

might take notice thereof, and yield obedience 

to the ſame. : 
Note, Theſe different orders ſeem to have ; Ce 

been made in conſequence of ſome abuſes 553, 554s 

(which had crept into the practice of iſſuing 12 

ſequeſtrations) prejudicial to the ſerjeant at «hich the/ 

arms * 2 buſes co 


. ; plained of 
The order for the ſerjeant at arms being ve ſet forth 


drawn up, paſſed, and entered, the clerk in N 
court or ſolicitor gives it to that officer, who 
procures a warrant thereon, ſigned by the Lord 
Chancellor; and at the return thereof certifies 

in what manner he has acted under it. The 

return which he makes upon the back of the 

warrant muſt be filed at the report office be- 

fore a ſequeſtration can regularly iſſue: and ; Ak. 56g. 
the coſts are not ſettled as upon the former 
proceſſes, but are to be taxed by the clerk in 
court for the plaintiff and defendant, and are 
according to the diſtance the ſerjeant has to 
ſeek for the party: and the party taken upon 
this proceſs muſt clear his contempts, and pay 
the coſts, before he can be releaſed; and if it 
be in execution, he muſt be detained' in cuſ- 
tody and brought into court, and, upon mo- 
tion, committed to the Fleet until he perform 
the matters decreed, 
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254 The Pꝛactire of the 


ſtruggle between the courts of law, and of 
equity, betore this proceſs obtained its final 
eſtabliſnment; and the arguments which were 
adduced againſt the exertion of this extraor- 
dinary power by the court of Chancery, and 
thoſe which the advocates for its eſtabliſhment 
reſorted to in ſupport of it, having been before 
mentioned at large, a reperition of them in this 
place will be unneceſſary. 

'The proceſs of ſequeſtration therefore is a 
writ or commiſſion ſometimes directed to the 
ſheriff, but which is moſt uſual, to four or more 
commiſſioners of the complainant's own no- 
mination, authoriſing them to enter upon the 
real and perſonal eſtate of the defendant, and 
take the rents, iſſues, and profits into their 
hands, and keep poſſeſſion of, or pay the ſame 
as the court ſhall order and direct, until the 
party who is in contempt ſhall do that which 
he is enjoined to do, and 1s ſpecifically men- 
tioned in the writ: and this writ may be mo- 
ved for upon a non eft inventus returned by the 
ſerjeant ar arms; when, upon producing his 
certificate of ſuch return, which is in the hands 
of the counſel making the motion, the ſame 1s 
1 granted of courſe : and the order for a ſequel- 
= - tration being drawn up, paſſed, and entered, 18 
; to be left with the plaintiff's clerk in court, t0- 
gether with the names of the perſons whom the 
( plainti 


. See in 1 Ch, 

. Cal, gl. 4 

1 Hyde v. Pe · Sequeſtration. 

3 tit of the 

. Riſe and 

1 eee * has "IM already obſerved in | the introduce. 
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Court of Chancery. 255 


plaintiff chuſes to have inſerted as commiſſion - 
ers, and the clerk in court will make out the 
writ, the form whereof is as follows: 


« George the Third, by the Grace of God, 
of Great Britain, France, and Ireland, King, 
Defender of the Faith, and ſo forth, To 


— Here name 


Whereas A B complainant exhibited his bill of *<commil- 


5 I fioners that 
complaint in to our court of Chancery againſt ar {equeſ- 


CD defendant; and whereas the ſaid C Deren. 
being duly ferved with a writ iſſuing out of 
our ſaid court, commanding him, under the 
penalty therein mentioned, to appear to and 
anſwer the ſaid bill, hath refuſed ſo to do, and 
thereupon all proceſs of contempt hath iſſued 
againſt him unto a ſerjeant at arms: And 


| whereas the ſaid C D hath of late aſconded, 


and fo concealed himſelf that the ſerjeant at 


| arms hath not been able to find him, as by 


the certificate of the ſaid ſerjeant at arms ap- 
pears: Know ye therefore that we, in confi- 
dence of your prudence and fidelity, have gi- 
ven, and by theſe preſents do give to you, any 
three or two of you, full power and authority 
to enter upon all the meſſuages, lands, tene- 


| ments, and real eſtate whatſoever, of the ſaid 


CD, and to take, collect, receive, and ſequeſ- 
ter into your hands, not only all the rents and 
profits of the ſaid meſſuages, lands, tenements, 


| and real eſtate, but alſo all his goods, chattels, 


and perſonal eſtate whatſoever : and therefore 
ve command you, any three or two of you, 
that you do, at certain proper and convenient 
days and hours, go to and enter upon all the 
meſſuages, lands, tenements, and real eſtate of 
the ſaid C D; and that you do collect, take, 
and get into your hands, not only the rents 
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and the Six Clerk's ſurnames, and indorſe 


The Peaftice of the 
and profits of all his ſaid real eſtates, but 2000 
all his goods, chattels, and perſonal eſtate, and 
keep the fame under ſequeſtration in your 
hands until the ſaid C D ſhall fully anſwer the 
complainant's bill, clear his contempts, and 
our ſaid court make other order to the con. 
trary. Witneſs ourſelf at Weſtminſter the — 
day of in the- year of our reign,” 


To this ſubſcribe the Maſter of the Roll; 


thus: A commiſſion of ſequeſtration againſt CI 
defendant, at the ſuit of A B complainant,” The 
clerk in court gives this commiſſion to the bag. 
bearer of the Six Clerk's office, to be ſealed; 
which being done, he leaves it at the clerks 
ſear in the office, to be given to the ſolicitor 
when he calls, 
The commiſſion of ſequeſtration being ſeal. 
ed, the ſequeſtrators therein named proceed to 
ſeize and ſequeſter the real and perſonal. eſtate 
of the party againſt whom the commiſſion of 
ſequeſtration iſſues : and the plaintiff's counſel 
may move and obtain an order for tenants 10 
attorn and pay their rent to the ſequeſtrators, 
or for the ſequeſtrators to fell and diſpoſe of 
the goods of the party, and. keep the money in 
their hands, or bring it into court, as the cout 
ſhall direct: and theſe commiſſioners are ac- 
accountable to the court, and are to act in the 
execution of their office according to the di. 
rections of the court; and they are to make te- 
turns from time to time, of what they have 
ſeized, as the court directs ; and are to account 
for what comes into their hands, and to bring 
the money into court, as the court ſhall direct 
to be put out at intereſt, or otherwiſe as ſhall 


be found neceſſary: but this money is not a 


— — — @> — — — — 


1 22 2 


Court of Chancery. 


; ly paid to the plaintiff, but is to remain in 

E court till the defendant has appeared, or an- 

ws ſwered and cleared his contempts ; and then, 

* whatever hath been ſeized by virtue of the ſe- 

wr queſtration ſhall be accounted for and paid to 
him; however, the court hath the whole under 

Ky its power, and acts therein according to the 

95 equity and circumſtances of the caſe. 

olls It was moved, that the 7rrepgularity of a ſe- 

orle queſtration might be referred to the deputy, 

CD which was taken out againſt the defendant for 

The not appearing, by reaſon of its being taken 

bag out ſooner than by the courſe of the court it 

led; could; and yet the ſequeſtrators had taken the 

erk's goods off the premiſſes, and threatened to ſell 

citot them. The Chief Baron ſaid, That as to the 
carrying the goods off the premiſſes, it was 

ſeal. clear the ſequeſtrators could do that, becauſe . 7729. 

ed to a ſequeſtration upon meſne proceſs anſwers to in Scac', 

eſtate a diſtringas at law. But the court agreed, that 3 

pn of the ſequeſtrators could not ſell the goods. K 213. 

unſel Where ſequeſtrators ſeize the real eſtate of 

Its [0 the party, any perſon who claims title to the 

ators, ſtate ſo ſequeſtered, either by mortgage or judg- 

fle ol ment, leaſe, or otherwiſe, or who hath a title 

ne in paramount to the ſequeſtration, ſhall not be 

court obliged to bring a bill ro conteſt ſuch title; 

ſe at- but may move the court, as of courſe, to be 

in the examined pro intereſſe ſuo : And in this caſe the 

he di. plaintiff is to exhibit interrogatories in order 

ke te- to examine him, and for a diſcovery of his title 

have to the eſtate; and he may be examined there- 

CCOUNC on accordingly ; and the maſter muſt ſtate the via, whar- 

bring ſame to the court, and the parties may enter ene, 

* into proof touching the title to the eſtate in r 

* queſtion; and when the maſter hath ſtated the We = 


whole matter, the court gives judgment UPON ſeems tecog - 
Vol. I. 5 the 
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the report: And if it appears that the part 
who is examined pro intereſſe ſuo, hath a plain 
title to the eſtate, and is affected with the ſe- 
queſtration, then it is to be diſcharged as 
againſt him, with or without coſts, as the court 
ſees fit upon the circumſtances of the caſe: 
And there may happen other circumſtances and 
proceedings upon a ſequeſtration, which can- 
not fall within the general rule here laid down, 
and which muſt be determined according to 
the nature of the caſe, and as it appears to the 
court. 1 | 
Where a ſuit is for lands, a ſequeſtration 
will be granted of all the party's lands, tene- 
ments, and hereditaments, with an injunction 
for the profits of the lands, tenements, Ec. to 
be delivered to the plaintiff, by the ſheriff or 
the commiſſioners for that purpoſe named in 
the commiſſion of ſequeſtration: And an in- 
junction upon a ſequeſtration is the utmoſt pro- 
ceſs that this court can iſſue for contempt of 
non- appearance, Se. 
A ſequeſtration may be granted either before 
or after hearing: and it may be granted againſt 
: Chan, Caf, an infant for non- appearance; and alſo againſt 
2036 a peer, 

In Chancery, not only the body of the de- 
fendant, but alſo his lands and goods, are li- 
able to a ſequeſtration : but no ſequeſtration 
lies till the time for the return of the attach- 
ment is out, on which the body was taken; 
for till then he may clear the contempt, or if 
for diſobedience to a decree, he may perform 
it. But it is reaſonable ſequeſtration ſhould lie 
in caſe one taken into cuſtody by proceſs of 
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1 Ker. 2%, Chancery, continues in priſon without paying 
| 241. his debts. 


A ſe- 
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Court of Chancery. 259 


A ſequeſtration is uſually had of both lands 
and goods, where the thing decreed is a per- 
ſonal duty. 

And it hath been ſometimes granted for mo- 
ney of the parties in other men's hands, Toth. 173. 
The court of Exchequer granted a ſequeſ- 

tration aſter a decree for a per/onal duty. a 9s 

A ſequeſtration was granted againſt the Coun- 
teſſes of Habu, and Gainſborough for the con- 
tempt in contriving and effecting the marriage 
of the Earl of SHafiſbury, an infant, with the 
Counteſs of Gainſborough's daughter, without 
conſent of his guardian, named by his father's 
will, and without applying to the court, 2 Will. 110, 

This proceſs is like an outlawry at com- 
mon law; ſo that if a defendant who cannot 
be found to ſerve proceſs upon, is proceeded 
againſt to a ſequeſtration, and does not then eh Caf. 
appear, you may proceed againſt the reſt. 139. 

Where lands of the huſband, out of which 
an annuity to the wife iſſued, were ſequeſter- 
ed; the huſband dying, the ſequeſtration was „ob. Rep. 
diſcharged as to the annuity, 247 · 

If a party does not obey a decree, all pro- 
ceſs of contempt may iſſue againſt him; and, 
if not taken, the court will grant a ſequeſtra- 
tion. So if he be taken and lie in priſon, ob- 
ſtinately refuſing to perform the decree, the 
court will grant a ſequeſtration. 

A voluntary and fraudulent conveyance, to 
avoid an approaching ſequeſtration for a per- 
ſonal duty, is no bar to the ſequeſtration, 

Upon an affidavit that the defendant was 
gone to Holland to avoid the plaintiff's de- 
mand; and he having before been arreſted up- 
on an attachment, and a cepi corpus returned by 
the ſheriff, the court, upon motion, granted a 
8 2 ſerjeant 


1 Chan, Caſ. 
92. 


2 Ch. Rep. 
151. 


2 Chan, Caſ. 
46. 
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260 The PPꝛactice of the 
ſerjeant at arms againſt him; and upon the re- 
1vern. 344. turn thereof, a ſequeſtration, 

A ſequeſtration that iſſues as a meſne proceſs 

e : of the court, will be diſcontinued, and deter- 
166. mined by the death of the party; but where a 
3 atk. 594- ſequeſtration iſſues in purſuance of a decree, 
mats oh bur and to compel the execution of it, there, though 
vid. 2 Will: the fame be for a perſonal duty, it ſhall not 
1 Vel. 181, be determined by the death of the party. 
where it is A ſequeſtration binds from the very time of 
awarding the commiſſion, and not only from 
the time of executing it, and its being laid on 
by the, commiſſioners ; for if that fhould be 
admitted, then the inferior officer would have 
1 Vern. «8. Iigandi & non ligand! poteftatem. 

The party who takes out a ſequeſtration, 
ſhall not be anſwerable for the acts of the ſe- 
queſtrators, for they are the officers of the 

IVern. 160, 
161. court. 

If a neceſſary defendant is proſecuted regu- 
larly to ſequeſtration, plaintiff may go on againſt 
the other defendants ; but ſerving a /ubpena at 

Pree, in A place where he had only once lodged, and 
Chan. 99. that two years before the ſervice, is not good. 

Sequeſtrators on a meſne proceſs are ac- 
countable for all the profirs, and can retain 

rVen.248. Only ſo far as to ſatisfy for the contempts. 

Care ought to be taken that the commiſ- 
ſioners in ſequeſtrations be ſuch as are able to 
anſwer for what ſhall come to their hands, in 
caſe they ſhould be called to an account. 

The ſequeſtrators, after they have ſequeſter- 
ed part of the eſtate, may not ſell it without 
leave of the court; and they are to behave 
themſelves in all other acts relating to their 


office, as the court ſhall direct. 
A ſe- 


1Vaugh.s8, 


Court of Chancerp, „ - 


A ſequeſtration is the firſt proceſs againſt a 
peer, or member of the Houſe of Commons ; 
but if there be an order for a ſequeſtration ni/ 
againſt a peer, for want of an anſwer, and the 
peer puts in an inſufficient one, yet the order ,,;, , 

- . N 0 726. 
for a ſequeſtration ſhall not be made abſolute, Lord chi- 
but +0 order for a ſequeſtration 27% ſhall il. Ker. 
he made, 38 5. 

When application is made for a ſequeſtration 
to the foreign plantations, it ought to be to the 2 Will, Rey. 
king in council, 262, 

A ſequeſtration before marriage, and the 
plaintiff marries and dies, ſhall not take place 


— Vern. 118. 

of the wife's dower. C. 106, 
This writ is not to be granted without oath, $kin. 236. 
Sequeſtrations run upon copyholds. Vide 1 Bar- 


After goods, or a real eſtate are ſeized upon 29; Rep. 
a ſequeſtration for want of an anſwer, the plain ds 
tiff may till proceed till he has got the bill 2 Atk. 22, 
taken pro confeſſo. 6 
An exception was taken by a ſequeſtrator to 
a maſter's report, becauſe he had not allowed 
him 6s. 8d. a day for his trouble. 
Lord Chancellor: I do not remember that 
68. 8d. a day is an abſolute ſtated fee to all 
ſequeſtrators, whether the effects ſeized under 
the ſequeſtration are large or ſmall; and as 
the ſequeſtrator, in this caſe, has got in 401, 
in almoſt two years, I think the groſs ſum 
the maſter has allowed him ſufficient for his 
trouble, | 2 Alk. $57, 
Papers had been delivered out ſeveral years 
ago, for the purpoſe of being examined; and 
lome time ſince an order had been obtained 
that they ſhould be reſtored. Application had 
been made for the return, and refuſed. The 
order had been ſerved perſonally, but no writ 
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of execution of the order had been ſerved or 
| Browns, ſued out. A ſequeſtration nf under theſe cir. 
Chan, Rep, cumſtances was moved, and the rule was grant- 
43% cd as of courfe, | 
A motion for a ſequeſtration againſt a pri- 
ſoner in the Fleet, for not paying the rents and 
iſſues of an eſtate to a receiver appointed by a 
decree of this court, was denied by my Lord 
Keeper Henley, his Lordſhip being of opinion, 
it was too much for a court of equity to order 
double execution, Note, The Regiſter pro- 
duced a precedent of ſuch an order made by 
Lord Chancellor Hardwicke on a like occa- 
ſion; but his Lordſhip thought the circum- 
| ſtances of the preſent caſe very different ; and 
Vide allo this was between the Attorney General and 


+ $304 Tancred at the laſt ſeal befere Hilary Term 


Rep, 151. 1758, | 

If there be a ſequeſtration nf, for want of 

an anſwer, againſt a member of the Houſe of 

Commons, and he puts in an anſwer before the 

order is made abſolute, and exceptions are ta- 

ken to the anſwer, the court will enlarge the 

. time for ſhewing cauſe, till it appear whether 
Raſhfield, the anſwer is ſufficient. 

It is nor of a great many years ſtanding that 
the court has ordered goods to be ſold, to ſa- 
tisfy payment after a decree; but it is very 
lately that the court has ordered it for a colla- 

1 teral contempt in proceedings before a decree, 
Wharram e, Which the court does now in aid of its proceed- 
Broughton, ings. 

If the ſequeſtration be after a decree for mo. 
ney, it is uſual to grant it of the land out of 
which, Sc. and of all other the party's real and 
perſonal eſtate, the rents and profits to be paid 


the party to whom the money is decreed, till the 
I | money 


| the 
Oney 


Court of Chancery, 263 


money and coſts are ſatisfied : and if the de- 


cree be of lands alſo, the court grants an 1n- Path tie 


junction for the poſſeſſion of the lands. 320, 


A ſequeſtration hath been ſometimes granted 
for money of the parties in other men's hands. Toth. 173, 
When the defendant ſtands out all proceſs 
of contempt, and cannot be found by the ſer- 
jeant at arms, or reſiſts the ſerjeant, or makes 
reſcous ; a lequeſtration ſhall be granted of the 
land in queſtion : and if the defendant do not _ 
render himſelf within the year, then an injunc- Neg. LI 
tion ſhall be granted for the poſſeſſion. 331. 
When procels is carried on to a ſequeſtra- . hn 
tion againſt lands of the father, and he dying, Rep. 244. 
it may be had againſt the ſame lands in the Ws 3 
hands of the heir: but it hath been held other- Broughton, 
wite when the decree was for a perſonal duty ! t 280. 


WI to the ſ:me 
only * | - purpoſe z but 
Where lands of the huſband, out of which gs. 


an annuity to the wife iſſued, were ſequeſtered j contra, 
the huſband dying, the ſequeſtration was diſ- 
charged as to the annuity, SHE: 

A voluntary and fraudulent conveyance to 
avoid an approaching ſequeſtration for a per- , Chan. car, 
lonal duty, 1s no bar to the ſequeſtration. 46, 


I Chan, Rep, 
247. 


Of the Writ of Diſtringas. 


WHEN a corporation aggregate is made 
defendant to a bill, and refuſes to appear 
to, or anſwer the ſame, or perform the de- 
cree of the court, being (as Sir Edward Coke 10 Rep. 32, 
lays) inviſible and exiſting only in intendment 
and conſideration of law, it cannot be attach- 
ed; and therefore, inſtead of an attachment, 
the proceſs which is uſed to enforce from a 
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corporation an appearance to a bill, or an obe. 


dience to the decree or orders of the court, is 
a diſtringas, which is directed to the ſheriff of 
the city or county wherein ſuch corporation is 
reſident ; this writ is made out by the clerk 
in court, a proper affidavit of ſervice of the 
ſubpæna being left with him, the form whereof 
i as follows: 


ce George the Third, by the grace of God, 
of Great Britain, Frawes: and Jreland, King, 
Defender of the Faith, and ſo forth : To the 
ſheriff of the county of m— greeting. We 
command you to make a diſtreſs upon the 
lands and tenements, goods and chattels, of 
within-your bailiwick, ſo as neither the 
ſaid „ nor any other perſon or perſons 
for them, may lay his or their hands thereon 
until our court of Chancery ſhall make other 
order to the contrary ; and in the mean time, 
you are to anſwer to us for the ſaid goods and 
chattels, rents, and profits of the ſaid lands, fo 
that the ſaid may be compelled to ap- 
pear before us in our ſaid court of Chancery, 
whereſoever it ſhall then be, there to. anſwer 
to us, as well touching a contempt, which they, 
as it is alledged, have committed againſt us, as 
alſo ſuch other matters as ſhall be then and 
there laid to their charge; and further to perform 
and abide ſuch order as our ſaid court ſhall 
make in this behalf; and hereof fail not, and 
bring this writ with you. Witneſs ourſelf at 
Weſtminſter the day of in the 
year of our reign.” 


Indorſed, ** By the court, at the ſuit of AB, 
for want of an afpearance, or anſwer (as the 
caſe is).“ 

This 


Court of Chancery, 


This writ mult alſo be entered with the re- 
gitter in the ſame manner as an attachment; 
and this writ when ſealed mult be delivered to 
the ſheriff, who is bound to make a return 
thereof after it 1s returnable; and there muſt 
be fifteen days between the Zeffe and return, 

When the ſheriff has made a return, and the 
corporation ſtands out in contempt, you carry 
it to your clerk in court, who thereupon makes 
an alias diſtringas, which is the fame with the 
difringas, with this difference, that after the 
words, „We command you,” add the words, 
« q5 ve have before commanded you,” to make 
a diſtreſs upon the lands and tenements, Sc.; 
and then deliver this alias diſtringas to the ſhe- 
rif, who muſt make a return thereof; and 
there muſt be fifteen days between the tete and 
return: and after this is returned, and the cor- 
poration ſtill perſiſts in its contempt, you carry 
the return to the clerk in court, who there up- 
on makes out a pluries diſtringas, which is the 
lame with the diſtringas, with this difference, 
that after the words, He command you,” add 


the words, © as we have twice before commanded 


you,” to make a diſtrels upon the lands, tene- 
zents, Sc. 


When this is returned by the ſheriff (and 


there muſt be fifteen days between the feſte 
and return), a ſequeſtration may be moved for 
againſt all the lands, tenements, goods, and 
chattels of the ſaid corporation; which ſequeſ- 
tration cannot be diſcharged till the corpora» 
tion has performed what it is enjoined to do, 
and pay the colts of the ſeveral diſtringaſes and 
the ſequeſtration, and the commiſſioners their 
fees for ſequeſtering; and then it will be a mo- 
tion of courſe to diſcharge the ſequeſtration. 


Note, 


„ 
— 
— 


1 
8 - 
SA 


- Sh 
PE ING Ie; — m——_ 
— - o 


EEE; . ( 
— = — — 3 n DEE - 


_— 
I 
TE 
ard; 


Ne, 
=D 


EE ESSE 
PER 355 — == 


— — — 
— — 
ns * 
8 ä yy 


/ 


266 The PtaTice of the 
Note, Upon the firſt writ the ſheriff general. 
ly levies 40s. iſſues, upon the alias diftringa, 
41.; on the pluries diſtringas, he levies the 
whole property; and on the return of the 
Pluries, a ſequeſtration is granted. 
When a ſequeſtration is once awarded againſt 
a corporation, it can never after come and pray 
to enter its appearance, as it might have done 
on the diſtringas, which iſſues for that very pur. 
| poſe to compel from the corporation an ap- 
pearance; but the appearing being paſt, the 
proceſs muſt go on, becauſe the appearance 
Leing only in favour of liberty, can be of no 
| ſervice to a corporation which cannot be com- 
mitted : and though the ſervice of the writ of 
execution of a decree againſt a corporation, 
was upon the governor of the company only, 
who has no power over the company's caſh, 
Prec. in Ch. and could not pay the money decreed ; and it 
329, 130, Was ſaid, that ſervice ought to have been on 
Harvey v. the committee; but this was over- ruled, for 
Eaſt India then if the committee would not meet, or not 
Company. . , 
Vide allo admit the party in to ſerve them, there could 
2 Vern. 396. be no ſervice. | 
When corporations are ſued here in their 
political capacity, they anſwer under the ſeal 
of the corporation : and muſt ſue and defend 
by attorney; but if all thoſe of which the cor- 
Toth, 9, Poration conſiſts, be charged as private per- 
ſons, they muſt anſwer upon oath. 
Having now conſidered the ſeveral proceſſes 
of contempt in uſe in this court, it may not 


be improper to treat of the nature of con- 


tempts in general, and to ſhew what circum- 
ftance or act of a party conſtitutes a contempt. 


Court of Chancery, 


Of Contempts in General. 


ConTEmMPT is a diſobedience to the court, 
by acting in oppoſition to the authority, 


juſtice, or dignity thereof: and it commonly 


conſiſts in a party's doing otherwiſe than he 


is enjoined to do, or not doing what he is com- 


manded or required by the proceſs, order, or 
decree of the court; ſometimes a contempt is 


incurred by oppoſing the execution or ſervice ? 


of the proceſs of the court, or uſing force to 
the party that ſerves 1t, or by ſpeaking in terms 
of ſcorn, reproach, or diminution of the court; 
or of its proceſs, orders, officers or miniſters 
executing or ſerving ſuch proceſs or orders: 
ſo it is a great contempt to terrify a witneſs 
that is to be examined, or to forge or counter- 
feir the proceſs or ſeal of the court. 

Where oath is made of a miſdemeanor in 
bearing or abuſing a perſon ſerving any pro- 
cels of this court, the perſon offending is to 
ſtand committed upon motion, and muſt an- 
ſuer the contempt in vinculis; and it is con- 
ceived, that, in this caſe, the oath of the par- 
ty is ſufficient to ground the attachment againſt 
the offender, for who is to prove the abuſe, 
but the party abuſed ? he may attend the 
court, and ſhew every wound and hurt he has 
received : and this abuſe is often done in fo 
private a manner, that there is no way left to 
prove it, but by the oath of the party abuſcd ; 
and if this ſhould be diſcouraged, no proceſs 
of the courts would ever be ſerved; and the 
court are bound to juſtify their own honour 
and authority in this particular point. Bur a 

| peer 
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peer may abuſe, Sc. as often as he pleaſes, for 
his perſon being ſacred, he is out of the reach 
of the court, and they cannot come at him, az 
in the caſe of a coinmoner. This was ſo in 
the caſe of Denne and Lord Delaware, where 
the party was abuled in the ſervice of the pro- 
ceſs of the court, and went without remedy, 

So where affidavit 1s made by a perſon, of 
ſcandalous or contemptuous words againſt the 


court or the proceſs thereof, the party offending 


ſhall be committed on motion, and muſt anſwer 
his contempt in vinculis, And in this laſt caſe, 
a ſingle affidavit is always thought ſufficient to 
ground an attachment zii cauſa on, and to give 
the defendant a day to ſhew cauſe. 

If any ſuitor of the court is arreſted in the 
face of the court, or as he is going or coming 


to attend his caules, (for fo far the court does 
and will protect a man) upon complaint made 
thereof, ſitting the court, they will ſend out the 


tipſtaves to bring in the bailiffs and priſoner 
inſtantly, and will order them forthwith to dil- 
charge him; and the plaintiff in the action, on 
complaint and oath made thereof, will certain- 
ly ſtand committed, and he ſhall lie by it till 
he petitions, ſubmits, begs pardon, and pays 
coſts to the other party. 
Where a clerk in court or ſolicitor is commit- 
ted for male-praftice or miſbehaviour of his 
khown duty, after he has laid in cuſtody ſome 
time, the court will diſcharge him upon a petl- 
tion figned by him, wherein he muſt beg pardon, 

be ſorry for his contempt, and pay the colts. 
All proceſs made upon any contempt is to be 
made out into the proper county where the party 
is uſually reſident, unleſs he ſhall be at that time 
occaſionally in or about London; in which caſe it 
may 


Court of Chancery, 


may be directed into the county where he ſhall 
then be, that it may be ſerved upon him there: 
and he who proſecuteth for contempt, is to do 
his beſt endeavour that the precedent proceſs be 
duly executed: and if a party arreſted upon a 
proclamation, or commiſſion of rebellion, or by 
the ſerjeant at arms, ſhall make it appear unto 
the court by proof, that the proſecutor of thoſe 
proceſſes hath not done his belt endeavour to 
have the precedent proceſs duly executed, then 
the party ſo offending ſhall pay the other party 
colts, : | 

And if any perſon-ſhall be taken upon proceſs 
otherwiſe, or any way irregularly iſſued, the par- 
ty ſo taken, firſt appearing unto, and ſatisfying 


him, ſhall be diſcharged of his contempt, and 
have his full coſts to be taxed of courſe, either 
by the maſter, or by the fix clerk, not towards 
the cauſe, for ſuch irregular proſecution, from 
the time the error firſt grew. 

All attachments on proceſs ſhall be diſcharged 
upon the defendant's payment, or tender to the 
plaintiff's clerk, and refuſal, of the ordinary coſts 
| of the court ; and filing his plea, anſwer, or de- 
'$ murrer, as the caſe regularly requires, without 

any motion in court, or petition on that behalf. 

And if after ſuch conformity, and payment of 
colts (or tender and refuſal, as aforeſaid), any 
farther proſecution ſhall be had of the ſaid con- 
tempt, the party proſecuted ſhall be diſcharged 
with coſts, | | 

And where a contempt is proſecuted againſt 
any man, he ſhall not be put to move the court, 
4 was formerly uſed, either for interrogatories 
to be exhibited, or for reference of his examina- 


when 


the proceſs which had irregularly iſſued againſt 


lions, or for his diſcharge when examined; but 


Ord, Chan, f 
Nov. 17. 
7 Car. 1631. 
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when he ſhall be brought in by proceſs, or ſhall 


appear gratis to be examined upon a contempt, 


he ſhall only give notice of ſuch his appearance 
to the attorney or clerk on the other ſide. 

And if within eight days after ſuch appear. 
ance, and notice given, interrogatories ſhall not 
be exhibited whereon to examine the party; or 
if no reference be procured of his examination, 
nor commiſſion taken out on the other ſide, nor 
witneſſes examined in court, to prove the con- 
tempt within one month, then the party thus 
proſecuted ought to get an order to be diſcharg- 
ed, and for a maſter to tax the coſts, _ 

If after appearance, and interrogatories exhi- 
bited as aforeſaid, the party appearing ſhall de- 
part before he is examined, without leave of the 
court ; upon motion, and certificate of the ſame, 
Sc. he ſhall ſtand committed without farther 
day to be given him; and is not to be diſ- 
charged from his contempt, until he has been 
examined, and is cleared thereof. 

And if he ſhall, upon his examinations, or 
by proofs, be found in contempr, and there- 
upon committed, he ſhall clear ſuch his con- 
tempts, and pay the proſecutor his coſts before 
he be diſcharged of his impriſonment. 

And though he be cleared of his ſaid con- 
tempt, yet he ſhall have no coſts, in reſpect of 
his diſobedience in not ſubmitting to be ex- 
amined without the proſecutor's trouble and 

charge in moving the court. | 
All perſons guilty of any breach of the or- 
ders of the court, may be committed for the 
contempt, which is to be examined into upon 
oath on interrogatories ; and if the contempt 
be found, the parties muſt clear it, and pay 
coſts to the proſecutor, 
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Court of Chancery, 


There are three different ſorts of contempt: 
one kind of contempt is ſcandalizing the court 
tel; there may likewiſe be a contempt of 
court in abuſing parties who are concerned in 
cauſes here; ſo there may alſo be a contempt of 
this court, in prejudicing mankind againſt per- 
ſons before the cauſe is heard; and there cannot 
be any thing of greater conſequence than to 
keep the ſtreams of juſtice clear and pure, that 
parties may proceed with ſafety both to them- 


So the caſe of Raikes, the printer of the Glou- 
ceſter Journal, who publiſhed a libel in one of 
the Journals againſt the commiſſioners of cha- 
ritable uſes at Burford; calling his advertiſement 


e a bue and cry, after a commiſſion of charitable 
, uſes, was held to be a contempt of this court, 
T and the court committed him. 

. There are ſeveral other caſes of this kind; 


n one ſtrong inſtance where there was nothing 
which reflected upon the court, in the caſe of 


or Captain Perry, who printed his brief before the 
e- cauſe came on; the offence did not conſiſt in 
1 the printing, for any man may give a printed 
re brief, as well as a written one to counſel; bur 
tie contempr of this court was prejudicing the 
n- vorld with regard to the merits of the cauſe 
of before it was heard; ſo publiſhing a paper tax- 
= ug parties in a cauſe then depending in this 
nd court with turning affidavit-men, was held to 
be a contempt of court, and the publiſhers com- 
or- med to the Fleet. 
the When a man is impriſoned upon mere con- 
on tempts paſt, he may be diſcharged ex gratia 
npt after ſufficient impriſonment, or he may be 
pay otherwiſe diſpenſed with; but where he is im- 


paloned for non- performance of any order of 
court, 
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ſelves and their characters. 2 Atk, 473. 


Ibid. 
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The Pzattice of the 
court, ſtill in force, between parties, the con. 
temnor 1s not to be diſcharged rill he has yielded 
obedience ; but the court may diſpenſe with the 
performance of the order for a time; and ſuch 


as are brought in upon proceſs of contempt, 


Prac. Reg, 
101. 


muſt (if they will have their liberty) enter into 
bond to appear. ge die in diem, and not to depart 
without leave of the court; or elſe they will be 
committed to the Fleet. 

As to contempts againſt an order, the party 
muſt commonly be ſerved with the order under 
ſeal, before he can be brought into contempt 
for not obeying it; bur if the party was actually 
preſent in court when the order was pronounced, 
or if he be an officer of the court, as a ſolicitor 
it may be otherwiſe; and if the fact be againſt 
a ſtanding order of the court, there needs no 
notice of it; or if it be proved that the order 
under ſeal being left with a ſervant, &c. came to 
the party's hand, that may be a ſufficient foun- 
dation for a contempt. 

When a party proſecuted on a contempt has 
denied it, or it does not clearly appear by his 
examinations, the proſecutor may take out a 
commiſſion of courſe, to prove the contempt; 
and in ſuch caſe the party proſecuted may 
name one commiſſioner to be preſent at the ex 
ecution of the commiſſion; and may crols 
examine the witneſſes produced againſt him to 
prove the contempt ; but he is not to examine 
any witneſſes on his part, unleſs he ſhall farisfy 


the court touching ſome matter of fact neceſſary | 


wy Ord. Chanc, 
139. 


to be proved for clearing the truth; and then 
he is to examine them only to ſuch particular 
points ſer down, and the other fide may alſo 
examyne them; and the interrogatories on both 


ſides are to be included in the commiſſion. 
4 f Where 


Court of Chancery. 
Where, upon a /ubpena ad reſpondendum, the 


| ſerved ; if, upon a commiſſion to examine to the 
. contempt for not appearing, the party that ſerved 
1 the ſub pæna, (ſo that he be not the plaintiff him- 
elf,) depoſe that he perſonally ſerved the de- 
) fendant himſelf; this is ſufficient proof: ſo 
t where an affidavit of ſervice of an injunction 
e is made, and the party in contempt doth on his 

examination deny the ſervice; if, upon a com- 
y miſſion to prove it, one witneſs ſwears the ſer- 
-r nice, that coupled with the affidavit is ſufficient 


proof of the contempt ; but to prove a contempt 
in not obeying a decree, it is ſaid there muſt be 
two witneſſes. | 

Where a contempt is proſecuted againſt one, 
who by reaſon of age, ſickneſs, or other cauſe, 


who are ſervants or workmen, and live a great 
diſtance from the court; upon motion on affida- 


miſſion to examine them in the county, which 
ſhall be ſued our and executed at the charge of 
the perſon deſiring it, directed to ſuch indif- 
2 ferent perſons as the proſecutors of the com- 
miſſion ſhall name, (as 1n other caſes,) and only 
one commiſſioner at the nomination of the party 
proſecuted ; which commiſſion muſt be executed 
in ſuch convenient time and place as the fix 
clerk, (not towards the cauſe) upon hearing the 
clerks in court on both ſides ſhall fix upon. 

A contempt in not appearing or anſwering is 


Inunction ; and where one in contempt had on 
motion got an order made in his favour, the 


court upon motion diſmiſſed it. ; 
Vor. I. T 


party upon his examination ſweareth he was not 
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is not able to travel; or againſt many perſons 


vit of ſuch facts, the court will grant a com- 


140. 


commonly a good cauſe to grant or continue an 
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Of taking Bills pro Confeſſo. 


T has been already obſerved, that if a defer. 

| dant abſconds to avoid being ſerved upon a 

poſitive affidavit of the fact, the court upon mo- 

tion will fix a day for him to appear, which 

order mult be inferted in the Gazette, &c. in pur- 

ſuance to the act of 5 George 2. c. 25. and if 

the defendant refuſes to appear upon affidavit 
thereof, the bill will be taken pro confeſſo. 

Lately the practice has been, that if a defen- 

dant appears to a bill, and ſtands out in con- 

tempt to a ſequeſtration, the cauſe is ſet down 

to be heard, and the record of the bill produced 

and taken pro confeſſo; but if time be given to 

anſwer, though after ſequeſtration, and though 

the anſwer be reported inſufficient, yet the bill 

2 P. Will. ſhall not be taken pro confeſſo: this practice of 

$56. HaW- taking a bill pro confeſſo is not of long ſtanding, 

Crook. Se] the cuſtom formerly being to put the plaintiff 

vid dete; to make proof of the ſubſtance of the bill, though 

obiervations the defendant ſtood out to the laſt proceſs, a 

ns fſequeſtration® ; and this method of taking a bill 


this cafe n pro confeſſo is confonant to the rule and practice 


Davis VU, 


Davie of the common law, where, if the defendant 
£7 abe. makes default by zibil dicit, judgement is im- 
bevenny v. mediately given in every caſe when the thing 
Lady Aber- demanded is certain; but when the matter ſued 
Eq. cat ab, for is uncertain, a judgment interlocutory 1s 
279-pl. 5+ given; after which a writ of inquiry goes to 
224 aſcertain damages, and then follows the judg- 
Vera. 357 ment final. | : 
| If the defendant appears to the ſubpæna, and 
prays a further time to anſwer, and has it, and 
afterwards ſtands out all the proceſſes of con- 


tempt, 


Court of Chancery? 


tempt, the bill will be taken pro confeſſo, and 
though the ſequeſtration be not ſealed, or exe- 
cured; but if the defendant has not appeared, 
the court will not decree a bill to be taken pro 


conſeſſo, but will order a ſequeſtration againſt | 
his real and perſonal eſtate, until he clears his 


contempt, for no decree can be had againſt 
him till he has appeared. 
The defendant being a priſoner in the King's 
Bench refuſed to anſwer; whereupon it was 
prayed that the bill might be taken pro confeſſe, 
if he did not anſwer by a certain day; but the 
| court was of opinion, that unleſs the defendant 


was in the priſon of the court, the bill could not 


) be taken pro confeſſo; whereupon he was re- 
moved by habeas corpus into the Fleet, and 
) having a day given him to anſwer, and he ſtill 
refuſing, the bill was taken pro confeſſo, and he 


| was ordered to be kept cloſe priſoner. 

f So where the defendant being a priſoner in- 
5 York gaol, and the demand ſo trifling, it would 
i not bear the expence of removing him by habeas 
h S 745 to the Fleet, it was moved, to ſave this 
2 expence, that for want of an appearance the bill 
| might be taken pro confeſſo. 

0 Lord Chancellor ſaid, he could do nothing in 


It this ſummary way, but the plaintiff muſt proceed 
in the uſual method pointed out by the 5h 
of George II. c. 25. the at © for making proceſs 
in courts of equity effectual againſt perſons who 
abſcond and cannot be ſerved therewith, or who 
refuſe to appear;“ and though for ſome time, 
ater making this act, there was a doubt whether 
it extended to bills of revivor, where defendants 
refuſed to appear to ſuch bill, it is now ſet- 
ted that it does; and therefore the plaintiff 
muſt have recourſe ro the ordinary remedy, 
ad the motign was denied. 

2 Where 
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Where the defendant is in cuſtody upon pro- 
ceſs of contempt, (after appearance, ) and being 
brought into court, and hearing the bill read to 
him, and he is required to anſwer, but obſti. 
nately refuſes ſo to do; in this caſe the court 
Moſely 384. will order the bill to be taken pro confeſſo. 

And if the defendant demur, and the demur— 
rer be overruled, and the defendant ordered 
to anſwer, if he refuſes, the bill may be taken 
pro confeſſo. 1 = 

A quaker being in contempt for not anſwering 
upon oath; and he, being by order brought to 
the bar, the Lord Chancellor admoniſhed him 
of the peril of perſevering ; but he till refuſing 

2 Chan. Caf, to anſwer upon oath, the bill was taken pro 
_- HS confeſſo. 5 19935 

But it is preſumed, if a quaker will now put 
in his anſwer upon affirmation, it is ſufficient; 
but if he refuſes, then the bill may be taken pro 
conſeſſo. 

Plaintiff brought her bill againſt defendant 
for an account of profits, &c. and after defen- 
dant had fully anſwered, plaintiff amended her 
bill three times, to which defendant put in three 
ſeveral pleas and demurrers, which had been all 
over-ruled, and the defendant ſtood in contempt 
to a ſequeſtration for not anſwering the amended 
bill; the plaintiff now moved for liberty to {et 
down the cauſe on the ſequeſtration, in order that 
the bill might be taken pro confeſſo, when it 
was objected that there being an anſwer to part, 
(viz.) the original bill, the bill could not be 

| raken pre 1 th becauſe part was fully anſwer- 

2 ed and denied, and the caſe of Hawkins v. 

274. Crooke was cited in ſupport of this argument. 
On the part of the plaintiff it was urged, that 


if the defendant, by anſwering part, and refuſing 
ES 
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to anſwer the moſt material point of all, ſhould 
revent the bill's being taken pro confeſſo, that 
would put the plaintiff in a much worſe condi- 
tion than not anſwering at all, and would en- 
coutige defendant by this method to elude 
the juſtice of the court; and as to Hawkins and 
Crooke, defendant in that caſe was willing and 
defirous to put in a full anſwer, and that liberty 
was at length given him by the court. 55 
Lord Chancellor ſaid, that this is an un- 
trodden path, and as there are no precedents to 
direct, we muſt go upon the reaſon of the thing. 
At law, after the party has appeared and is in 
the court, if he makes default, judgement is 
given for the whole demand; and if in treſpaſs, 
defendant pleads only to part, and ſays nothing 
to the reſidue; plaintiff may take his judgement 
immediately for what is not anſwered; and courts 
of equity form their proceſs upon the ſame plan 
when the party is in court: and it is a juriſdiction 
which ſeems abſolutely neceſſary, and exerciſed ,.. 
by all courts, that when they have the parties clans 
once before them, they ſhould have it in their 1% Brise, 
power to determine upon the right, and there- Diez 
fore ſeemed ſtrongly to incline that the bill ee 
ſhould be taken pro confeſſo quoad, the particulars L Ha- 
not anſwered: but the defendant offering to Lois 4 


anſwer by the next term, except as to matters 92inion up- 


. > on this ſob- 
of account, no order was made upon the main jza will be 


queſtion, 5 ſound at 
large. 
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Of the various modes of defence to a Bill, and fr 
of anſwers, under which bead I ſhall treat ſepa. 
rately — Of the time in which a Bill is to be an. 

fwered — Of the manner in which an anſwer is 
taken and filed —Of the matter to be contained 
in it Upon what occaſion it may be amended— 
Of the mode of excepting to an anſwer for inſuf- 
ficiency — Of referring the ſame for: ſcandal or 
impertinence—Of exceptions to the maſter's report 
of an anſwer being inſufficient, ſcandalous, or im- 
pertinent — Of further anſwers.—And firſt, 


Of the time in which a Bill is to be anſwered, 


Defendant having appeared, and taken an 
A office copy of the bill, his ſolicitor 1s to lay 
the ſame, or a copy thereof, before counſel, toge- 
ther with inſtructions for the anſwer, who will 
adviſe him, either to anſwer, plead or demur 
thereto, as the nature and circumſtance of the 
caſe may require. 

A defendant has in all caſes, by the courſe of 
the court, eight days, excluſive of the day of ap- 
pearance, to anſwer the plaintiff's bill; but if 
the defendant cannot within that time complete 
his anſwer, the. court will, upon application, 
grant him three orders for time, and the length 
of time limited or allowed by theſe orders 
depends upon the reſidence of the defendant. 

So if the defendant reſide within ten miles, 
(which is called a town cauſe,) or within twenty 
miles of London; upon the firſt application for 
time, the court makes an order for one month; 


upon the ſecond application a en 
Obtaln 


Court of Chancery. 


obtain another order peremptorily for three 
weeks; and a third order for a fortnight may 
be obtained upon the defendant undertaking or 
conſenting by his counſel or clerk in court to 
pray no further time. 

Regularly the firſt of theſe three orders ought 
to be obtained and ſerved, before the eight days 
for an'wering are elapſed ; and allo each ſucceſ- 
five order for further time, ought to be ſerved 
before the precedent order expires; but this is 
rarely or never attended to, the plaintiff's clerk 
in court uſually giving the defendant an oppor- 
tunity of getting an order for time; for although 
the time for anſwering has expired, without any 
anſwer, plea or demurrer being filed, by the 
courteſy of the office, the defendant's clerk in 
court expects to be called upon by the plaintiff's 
clerk in court for an anſwer, and alſo, to have 
notice of attachment, before any attachment is 
actually ſealed, in order to give his client ſuffi- 
cient notice to procure an order for time. 

It may and frequently does happen, that 
from the intricacy of the ſubject- matter of the 
bill, the peculiar circumſtances of the defence 
which the defendant has to make, or from the 
operation of ſome other cauſe, the defendant 
is rendered unable to put in a ſull and complete 
anſwer within the time preſcribed by the ſeveral 
orders abovementioned : therefore, in ſuch or the 
lixe caſes, the deſendant is at liberty to make an 
application to the court, grounded upon the 
particular circumſtances of his caſe, for fur- 
ther time to anſwer; and the court will grant 
ſuch further time as is reaſonable, upon con- 
dition that the defendant ſubmits to enter his 
appearance with the regiſter, as upon an at- 

s tachment 
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tachment returned, and conſents that a ſerjeant 
ſhall go againſt him; and he muſt anſwer 28 
well as clear his contempt, before he can be 
diſcharged: but this indulgence is only granted 
in caſes where the defendant has not incurred 
the diſpleaſure of the court, but has appeared 
regularly at the return of the ſubpoena. 

A ſuit inſtituted againſt a defendant reſiding 
above twenty miles from Londen, is termed a 
country cauſe; and the defendant muſt anſwer in 
eight days, or pray a dedimus to take his anſwer, 
(ro which he is entitled of courſe,) and in de- 
fault of either, an attachinent may be awarded; 
and a defendant in a country cauſe being en- 
titled to a dedimus of courſe, he is ſeldom 
called upon to anſwer until the enſuing term, 
and then he generally applies for a dedimus to 
take his plea, anſwer, or demurrer, (not demur- 
ring alone,) which is called a ſpecial dedimus, 
and ſix weeks time to return the ſame, which is 
granted of courſe. 

An ordinary dzdimus by which an anſwer or 
plea can be taken, is made out by the clerk in 
court without any order, and 1s made returnable 
without delay; but regularly the dedimus (if 
the /ubpzna was returnable the firſt day of the 
term) ought .ro be returnable the laſt day of 
the term: though the modern practice is to in- 
dulge the defendant with a dedimus returnable 
the firſt return of the enſuing term. When the 
JSubpena was returnable the laſt day of the term, 
the dedimus ought to be made returnable the 
firſt return of the- next enſuing term : but the 
preſent praQice is in all caſes indiſcriminately to 
indulge the defendant with a dedimus returnable 
without delay, or on a day certain in term. 
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In the ſhort terms, and where rhe defendant 
lives a great diſtance from town, he muſt have a 
commiſſion with a longer return, than when the 
defendant lives nearer town: and theſe proceed- 
ings are generally adapted to the convenience of 


both parties, and what time the defendant ſhall 


have, is uſually ſettled amongſt the clerks them- 


ſelves, 


By the rules of the court, a dedimus is return- | 


able the firſt return of the next term, but by the 


practice is not returned till the ſecond return of 


Hilary and Trinity terms, becauſe the vacations 
berween Michaelmas and Hilary, and between 


Faſter and Trinity terms are ſo ſhort; and this Mol. 176. 


practice was allowed by the Maſter of the Rolls. 

After a contempt duly proſecuted to a procla- 
mation returned, no dedimus is to iſſue without 
motion, and good cauſe to ſatisfy the court 
touching the delay. 


To obtain an order for further time to anſwer 


in a town cauſe, inſtruction muſt be given to 


counſel, to move of courſe any day in term, or 
at the rolls, or on a ſeal day before or after the 


term, for the time to which the party is entitled; 


and when the motion is made, the counſel's brief 
is to be carried to the regiſter's office, and the 


ſame to be left there with 4s. 6d. to draw up 


the order; and after it is paſſed, a copy of the 


order muſt be made, and entered at the ſame 


office, for which 15. 6d. is to be paid: and the 
mode of ſerving this order is by delivering to, 
and leaving a copy thereof with the adverſe 


clerk in court perſonally, or with his agent, at 
his ſeat in the Six Clerks office, and ſhewing him 
at the ſame time the original order, duly paſſed 


and entered, in order to ground an affidavit of 
the ſervice, if neceſſary to be made, 


An 
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An order for time may alſo be obtained 
which is done by ingroſſing and leaving a proper 
petition addreſſed to the Maſter of the Rolls at 
the ſecretary's office in the rolls yard, and pay. 
ing 55. 64. when the ſame is taken away; the 
petition as anſwered, is to be left at the regiſter's 
office to draw up the order, which is to be 
paſſed, entered and ſerved as before. 

If a defendant does not anſwer in time, an 
attachment iſſues of courſe, but the ſame with 
the caule thereof muſt be entered with the re- 
giſter; as, that he appeared and departed with- 
out anſwer; that he did not anſwer by the day 
Teth. 8.19. prefixed; or that he did not return the dediiuus 
| at the day, or otherwiſe, as the cale ſhall require, 

Where the plaintiff ſues both at Jaw and in 
equity for the ſame thing, he will be pur to 
make his election in which court he will pro- 

3 Will, 90. ceed, but nced not however make ſuch election, 
| till the defendant has anſwered. 


Ord.vid.titie 
Petition. 


CHAP, | 
Of the manner in which an Anſwer is taken and fled, 


HE anſwer being drawn or peruſed and 

ſigned by counſel, muſt be engroſſed on 
parchment, on each {kin of which there muſt be 
a half crown ſtamp; if the anſwer is taken in 
town, the ſame muſt be ſworn to before one of 
the maſters attending the public office; and it 
the defendant be within twenty miles of London, 
and unable from ſickneſs to attend at the public 
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N Prat, Reg. Office, a maſter ought, in ſtrictneſs, to go 10 
4 76. him and take his anſwer, for which an extraor- 
J dinary fee of two guineas is paid: ſo a defend- 
4 ant in a country cauſe may, if he chuſes, come 
* 


— 


oY 


Court of Thancery, 28g 


up to town, and put in his anſwer at the public 
office; but in general his anſwer is taken by 
commiſſioners in the country, a commiſſion 
being firſt duly executed for that purpoſe. 
Antiently the commiſſion to take an anſwer, 
was granted upon a ſuppoſition of the defend- 
ant's inability to travel, by reaſon of ſickneſs, 
age, or infirmity, and therefore the fame was 


not granted, but upon oath of ſuch inability or Pa. Reg, 


ſome other good cauſe; but when the buſineſs 7% 


. . 33 
of the court increaſed, it became grantable of $ 
courſe; and ſo if a defendant lives twenty miles 
from London, he has, of courle, a dedimus po- 

Ord, Chane. 


teſtatem to take his anſwer, 3 
The old rule of the court before the ſtatute of 

and 5 Anne c. 16. for amendment of the law, 

was to ſend to the commiſſioners the tenor of the 

bill annexed to the dedimus; and they examined 

the defendant, in taking his anſwer by this 

tenor, in the ſame manner as if they had been 

examining him upon interrogatories; and in the 

return of the commiſſion certified the method in 

which they took his anſwer; ſo that there was 

no occaſion either for the counſel, or the party, to 

ſign the anſwer; but by degrees the inſerting the 

tenor of the bill in the commiſſion was done in 

ſo looſe a manner in the office, that it became a 

mere ba//ad, and was of no real ule to the par- For theabu« 

ties, and did not at all anſwer the end of aſſiſt- bene. 

ing the commiſſioners in framing the anſwer, 28 

but was a fruitleſs and unneceſſary expence ; ſo ef ohh god. 

that the act of parliament for amendment of the 9. or 

lau very judiciouſly took away the practice of Reg. 73. 76. 

{ending with the commiſſion fenorem bille; and 

therefore, as this is now omitted, it is neceſſary / 


the party as well as the commiſſioners ſhould 


C, : 
gn an aniwer taken in the country. 3 Alk. 44 


1 Lord 
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to be examined as a witieſs, he muſt be upon his oath, 2 Salk. 512. 1, P. Will. 146. 
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Lord Hardwicke taking notice, that anſwery 
and pleas taken by commiſſion in the country, 
were frequently returned without being ſigned 
by the defendants, ſwearing ſuch anſwers or 
pleas, by means whereof it became very difficult 
to frame an indictment againſt them, in caſe 
they ſhould be guilty of perjury in their anſwer; 
made a rule for regulating the practice of the 
court in this reſpect, and ordered, that in future 
all anſwers and pleas, as well as thoſe which 
ſhall be taken by commiſſion as thoſe which 
ſhall be taken before any maſter of this court, 
be ſigned by the parties ſwearing ſuch anſwers 
or pleas, in the preſence of the maſters or of the 
commiſſioners, before whom the fame ſhall be 

Oreo. coriz taken reſpectively. 3 

— An anſwer in a town cauſe muſt be ſigned by 

Ak. 290. Ccounſe) ; where it is taken by commiſſion in the 
country, there is no neceſſity for a counſel to 
ſign it: in early times, when an anfwer was 
taken by dedimus, on the tenor of the bill; the 
commiſſioner being barriſters at law, the figna- 
ture of other counſel than the commiſſioners 
was diſpenſed with; and at prefent in a country 
cauſe, where the anſwer is taken by commiſſion, 
although the anſwer is ulvally drawn or peruſe, 
and ſettled by counſel, his ſignature does not 
always appear upon the record. 

In all caſes the anſwer muſt be upon oath or 
affirmation, unleſs in the caſe of peers or 


Ore. Chance. peereſſes of the realm, or biſhops, who are t0 


Bod Abridy, 237. Sir Thomas Mears exhibited a bill againſt the Lord Stourton, 
3nd it was ordered that his Lordſhip ſhall be cxamined upon interr0;atories 
touching his title: and it was objedted, that he being a peer of the realm ought 
to anſwer upon his honour only: and it was :eolved by Harcourt Lord Keeper, 
that where a pe*r is to _ anſwer a bill, his anſwer put in upon his honour is 
ſufficient ; but where a xeer is to anſwer ir terrogatories to make en affidavit, or 


10 anſwer 


wet 


Court of Chancery, 


anſwer upon proteſtation of honour only: but 
this ceremony is ſometimes diſpenſed with, in 
fvour of other perſons than peers, as in the 
caſe of an amicable defendant, whoſe anſwer 
by conſent of the plaintiff, under an order ob- 
tained of courſe for that purpoſe, may be taken 
without oath. 

A dedimus to take an anſwer only, is termed 
an ordinary dedimus, and the fame is made out 
of courſe, and an order is not neceſſary: but 
when a defendant is adviſed ro demur and an- 
ſwer, or plead and demur, or to demur, plead 
and anſwer, a ſpecial commiſſion for that pur- 


ſe muſt be obtained, which cannot be made 


out by the clerk in court without an order, and 
the order 1s to be applied for by motion or pe- 
tition, and when obtained mult be ſerved upon 
the adverſe clerk in court; for a demurrer and 
an anſwer cannot regularly be taken under an 
ordinary dedimus, though a plea alone may by 
a ſpecial or ordinary dedimus. 


But the court never grants a commiſſion ta 


demur alone, for the ancient rule was to plead, 
anſwer or demur, (nor demurring alone,) be- 
cauſe a demurrer is ever looked upon as di- 


latory, and the court will never indulge it by 


a commiſſion in delay of the plaintiff, becauſe 
the defendant may put in a demurrer alone 
without any oath, ſigned by counſel, and which 
he ought to put in in due time, and is not to be 
excuſed from it by a commiſſion, to the needleſs 


charge and delay of the plaintiff; but by virtue 
of this commiſſion, he may put in a plea, an- 


ſwer and demurrer, or a plea and anſwer, or a 
plea or anſwer only; and if after having obtained 
an order for ſuch a commiſſion, the defendant 
Puts in a demurrer only, the ſame upon motion 

Will 
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236 The P:aftice of the 
will be diſcharged with coſts, though in other 
_— reſpects the demurrer might be a proper one. 


2 P. Will. 236. Sir ]Jchn Dinely Goodere, Y. Deen and Chap'er of Worceſter, 
an the Exch.quer, Anuo Domini, 1777+ Lee v. Paſcor, 1 Brown's Chan, Rep 78. 


Two commiſſioners, one on each fide, are 
ſufficient to rake an anſwer; yet generally there 
are two on each ſide, or two for the one party, 
and for the other, one only: and each party 
names his own commiſſioners, 

And no ſecond commiſſion is to be had with- 
out ſpecial order of the court, on good cauſe 
ſhewn, or by conſent, | 

As in commiſſions to examine witnefles, 
prove contempts, and other ſpecial commil- 
ſions, directed by the court; ſo in a joint com- 
miſſion to take an anſwer, the commiſſioners 
agreed upon are to be entered in a book for 
that purpoſe, to be kept by the Six Clerk on 
the other ſide, that has the carriage of the 
commiſſion, and ſubſcribed into by each fix 
clerk in the cauſe, or in their abſence by their 
reſpective deputies; ſo that no alteration may 
be made of the commiſſioners names agreed 
upon, but by order; and the under clerk ſhall 
not agree vpon names after any other manner. 

Before either an ordinary or ſpecial dedimus 
is iſſued, the defendant's clerk in court uſually 
calls upon the plaintiff's clerk in court, for 
commiſſioners names to ſee the defendant's an- 
ſwer taken, or leaves a note in writing with 
him for that purpoſe: the plaintiff's clerk in 
court thereupon leaves the names of 'two or 
more commiſſioners with the defendant's clerk 
in court; and the defendant's clerk in court 
naming two or more likewiſe, all of them are 
inſerted in the dedimus; the plaintiff's clerk 
in court at the ſame time directs (as inſtructed 
by his client) to which of the plaintiff's com- 

miſſioners 
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miſnoners the defendant is to give notice of 
executing the commiſſion: the defendanr's clerk 
in court then proceeds to make out the com- 
miſſion directed to his own and the plaintiff's 
commiſſioners: but if the plaintiff's clerk in 
court refuſes to give ſuch names, the defend- 
ant may, upon motion or petition, obtain an 
order to compel him to give in the names of 
his commiſſioners in two days, or in default 
thereof, that the defendant may be at liberry to 
have a commiſſion directed to his own commiſ- 
ſioners: the forms of which petition and com- 
miſſion are as follow: 


« Between A B, plaintiff, 
C D, defendant. 


« To the Right Honourable the Maſter of the 
| Rolls, 
« The humble Petition of the Defendant, 


« Sheweth, 


« TrarT the plaintiff hath exhibited his bill 
againſt your petitioner, to which he hath ap- 
peared, and your petitioner's clerk in court hath 
often called on the plaintiff's clerk in court 
for commiſſioners names to ſee your petitioner's 
anſwer taken, which he refuſes to give to your 
petitioner's clerk in court. 

That inaſmuch as your petitioner lives in 
the county of E, about miles diſtanr 
from the court, and is not in contempt, nor has 
had any order for time to anſwer the ſaid bill 

Your petitioner therefore humbly prays 
your Honour, that he may be at liber- 
ty to take out a commiſſion for takin 
his anſwer to the faid plaintiff's bill, 
returnable And that the plain- 
tiff's clerk in court may, in two days 
after notice hereof, give to your peti- 

tioner's 


The Þ:aftice of the 


tioner's clerk in court commiſſioners 
names for taking your petitioner's ſaid 
anſwer; or, in default thereof, that your 
petitioner may take out ſuch commiſ. 
ſion directed to his own commiſſioner ; 
and that all proceſs of contempt againſt 
your petitioner for want of his anſwer 
may be ſtayed in the mean time, 


ce And your petitioner ſhall ever pray,” Ce. 


An ordinary Dedimus to take an Anſwer. 


© George the Third, by the Grace of God, 
of Great Britain, France, and Ireland, King, 
Defender of the Faith, and ſo forth, To E E, 
GH, J K, and L M, Gent. greeting. Where- 
as A B, Gent. complainant hath lately exhibit- 
ed his bill of complaint before us in our court 
Chancery againſt C D, Gent. defendant : And 
whereas we have by our writ lately command- 
ed the ſaid defendant to appear before us in 
our ſaid Chancery at a certain day now paſt to 
anſwer the ſaid bill: Know ye, that we have 
given unto you, any three or two of you, full 
power and authority to take the anſwer of the 
ſaid defendant to the ſaid bill; and therefore 
we command you, any three or two of you, 
that at ſuch certain day and place as you ſhall 
think fit, you go to the ſaid defendant, if he 
cannot conveniently come to you, and take his 
anſwer to the ſaid bill on His, corporal oath, upon 
the Holy Evangeliſts, to be adminiſtred by yau, 
any three or two of you, the ſaid anſwer being 
diſtinctly and plainly written upon parchment; 
And when you ſhall have ſo taken it, you are 
to ſend the ſame cloſed up under the ſeals of 
you, any three or two of you, unto us in our 
laid Chancery 


where- 


Court of Chancery. 289 
whereſoever it ſhall then be, together with 
this writ. Witneſs ourſelf at Meſtminſter the 
. day of in the — year of 
our reign. 

Here put the Maſter of 
the Rolls and Six 
Clerk's ſurnames. 


Indorſe it, © By the court.” 


Label: “ To (the commiſſioners ) 
any two or three of them, a commiſſion to 
take the anſwer of C D defendant, at the ſuit 
of AB complainant, returnable (in- 
fert the return) on ſix days notice to the ſaid 
(plaintiff's commiſſioner to whom the 


— 


RC: 2»! 
=. 


t- notice is to be given.) | 

rt ARDEN, HanmER.” 
d Note, If the dedimus iſſue ex parte, the notice 
d- on the label 1s to be omitted. 

n If the defendant is a peer of the realm, the 
0 words in italics in the body of the commiſſion 
We are to be omitted, and the words © upon his 
ull honour,” to be inferted in their ſtead ; if the 
the defendant be a Jew, the words © upon the ſa- 
ore cred Pentateuch, or five Books of Moſes,” are to 
ou, be inſerted. | 
1all | | 5 
rs in ordinary Commiſſion to take a Duaker's An- 
pon . | 

you, * George the Third, Sc. To (the 
eing (mmiſioners) greeting. Whereas A B com- 
ent: plainant hath lately exhibited his bill of com- 
| are plant before us in our court of Chancery 
ls 6 againſt CD; and whereas we have by our 
ou 


wit commanded the ſaid defendant to appear 
before us in our ſaid Chancery, at a certain 
here: ©) now paſt, to anſwer the ſaid bill; but for- 

oL, I, Js aſmuch 
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The Ppꝛattice of the 


aſmuch as the ſaid C D is one of the diſſenters 
called Quakers, as is alledged; know ye there. 
fore, that we have given unto you, any three 
or two of you, full power and authority to take 
the anſwer of the ſaid defendant to the ſaid 
bill upon his ſolemn declaration and affirma— 
tion, to be made before you, any three or two 
of you, according to the form and tenor of 
the ſtatute in that caſe made and provided“ 
Therefore we command you, any three or tuo 
of you, that at ſuch certain day, and place, as 
you ſhall think fit, you go to the ſaid defend- 
ant, if he cannot conveniently come to you, 
and take his anſwer to the ſaid bill as afore- 
ſaid, the ſaid anſwer being diſtinctly and plainly 
wrote upon parchment: And when you have 
ſo taken it, you are to fend the ſame cloſed up 
under the ſeal of you, any three or two of you, 
unto us in our ſaid Chancery where- 
ſoever it ſhall then be, together with this writ, 
Witneſs, Sc.“ (The ſame concluſion as in tie 
former precedent.) 


- 


A Commiſſicn to take the Anſwer of a Ces 


Poration. 


« George the Third, by the Grace of God, 
of Great Britain, France, and Ireland, King, 
Defender cf the Faith, and ſo forth, To 
erecting. Whereas A B complainant, hati 
lately exhibited his bill of complaint before us 
in our court of Chancery againſt C D, ET, 
Sc. defendants; and whereas we have by our 


If there be another defendant not a Quaker, inſert, “ Ard itt ct. 
faver of the l defendant io the ſaid bill, en bis corporal cath upin itt 
10 Evangze'rft z 6 be edricfiei 4 by ycaz any tree Gor 1WW9 of piu. 


E writ 


Court of Chancery, 


writ commanded the ſaid defendants to appear 
before us in our faid Chancery at a certain day 
now paſt, to anſwer the ſaid bill; but foraſmuch- 
: as the faid CD, E F, Sc. are a body corporate, 
N and ought and have been accuſtomed to put 
in their anſwer by a general conſent; Know 
ve, that we have given unto you, any three or 
two of you, full power and authority to take 
the anſwer of the ſaid defendants to the ſaid 
bill, under the common ſeal of the ſaid cor- 
poration : And therefore we command you, any 
three or two of you, that at ſuch certain day 
and place as you ſhall think fit, you go to the 
ſaid defendants, if they cannot conveniently 
come to you, and take their anſwer to the ſaid 
bill under their common ſeal; the ſaid anſwer 
being diſtinctly and plainly wrote upon parch- 
ment: And when you ſhall have ſo taken it, 
you are to ſend the ſame cloſed up under the 
ſeals of you, any three or two of you, unto us 
in our ſaid Chancery whereſoever it 
mall then be, together with this writ, Wit- 
nels, Sc. | 


A Crmmiſſicn to take the Anſwer of a Corpora- 
tin, and the Anſwer of ether Defendants. 


Gerrge the Third, by the Grace of God, of 
Great Britain, France, and Ireland, King, De- 
tender of the Faith, and ſo forth, To - 
greeting, Whereas A B complainant hath late- 
7 extibired his bill of complaint before us in 
our cour: of Chancery againſt CD, E F, Sc. 
Cefcrants; and whereas we have by our writ 
oui d the ſaid defendants to appear be- 

| U 2 | fore 


KAN 


1 
0 
1 

2 
_ Sg 2 
v 
55 5 
ES © 
= 
L 5 
1 4 
2 

"4 

j 


n 


Pie Wars yy 


. 8 1 

„ en F 
g . 9 N 
—___————— 4 


n * ” r e 
2 n *, 
h * erh le SHEA. 


nw 


* 
n * PF, I. - q CES Se > F ma 5 
1 4 4 l K err 8 * by . % d nts." 2 
3 TOP , r 8 1 * : . 6 + 
1 * 1 — v2 3b ans $1.56 6 ov A : * 8 1 * % 2 p - ” 5 "3. W ; ad; FINS . 
- 23 n 1 888 Dag N Ne Y _— CO n A e y * — A * 9 7 * * pa 4 fue Saad a. pt ge td 
9 1 1 ad 82 2 2 : 2 * * * 8 0 - ro Ke ie 85 * Todd A — P49 * 3 
8 1 ng” 2 — A 1 9 N 4 I 2 2 7 oF 0 ww ET 1 5 N fx. bd Se pow hae rants Sn * aa Od ot ras, 9.” þ 0 — 
N ile 7 - 2 * < x 1 1 > ft * Wa dens _ EF + IT £y £1 NID l * 
Cos ad - — £ D . 7 nee Nn re 2 Ae & * N * . N 
as * * N P OR a 1 7 F * 9 * 4 i * ta yy . — » 
ROAR 8 ft No - To 8 rag ky ; ) OE”. p 
= "ey mn r tw oY 8 8 3 1 ' 
G rot. EOS. - . 
e eee ee 
2 
* 


n 
3 WY TOE 


W 


er I + 
FRI Wo 
a 


oe 1: 64 e 
Et BUN: (hs 


17 
P 


5 4 
my as \, oe RAS 


The Prattice of the 
fore us in our ſaid Chancery at a'certain day 
now paſt, to anſwer the ſaid bill; but foraf. 
much as the ſaid C D, Sc. are a body corpo. 
rate, and ought and have been accuſtomed to 
put in their anſwer by a general conſent ; knoy 
ye, that we have given unto you, any three or 
two of you, full power and authority to take 
the anſwer of the ſaid defendants, the corpo- 
ration, to the ſaid bill under the common ſeal 
of the ſaid corporation, and the anſwer of the 
ſaid other defendants on their corporal oath 
upon the holy Evangeliſts, to be adminiſtred by 
you, any three or two of you: And therefore 
we command you, any three or two of you, 
that at ſuch certain day and place as you ſhall 
think fir, you go to the ſaid defendants, if 
they cannot conveniently come to you, and 
take the anſwer of the ſaid defendants the cor- 
poration to the ſaid bill under their common 
ſeal, and the anſwer of the ſaid other defend- 
ants on their oath as aforeſaid; the ſaid an- 
ſwers being diſtinctly and plainly wrote upon 
_ parchment : And when you ſhall have ſo taken 
them, you are to ſend the ſame cloſed up un- 
der the ſeals of you, any three or two of you, 
unto us in our ſaid Chancery where- 


ſoever it ſhall then be, together with this writ, 
Witneſs, &c. 
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The Form of a ſpecial Dedimus to plead, an- 
wer, or demur *, 


« George the Third, c. To —— (here inſent 
commiſſioners names) greeting. Whereas A Þ 


® The form of a commiſſion to take the anſwer of an infant, 2d 
alſo the neceſſirv formality to be cbſerved preparatory to the appuiNt- 
ment of 2 guardian, will be taken notice of under tit'e Infant, for which 
vide Index. 


complainant 


Court of Chancery, 


complainant hath lately exhibited his bill of 
complaint before us, in our court of Chancery, 
againſt C D defendant ; and whereas we have 


) by our writ lately commanded the ſaid defendant 
x to appear before us in our ſaid Chancery, at a 
r certain day now paſt, to anſwer the ſaid bill; 
e know ye, that we have given unto you, any 
- three or two of you, full power and authority, 
al in purſuance of the ſpecial order of our ſaid 
ie court, to take the anſwer of the ſaid defend- 
th ant to the ſaid bill on his corporal oath upon 
y the holy Evangeliſts, or his plea upon his cor- 
re poral oath to be adminiſtred by you, any three 
0, or two of you, or his plea, or demurrer, without 
al oath, to be reſpectively made to the ſaid bill: 
if And therefore we command you, any three or 
nd two of you, that at ſuch day and place as you 
or- think fit, you go to the ſaid defendant, if he 
on cannot conveniently come to you, and take his 
d- anſwer, plea, or demurrer, reſpectively as afore- 
an- ſaid, to the ſaid bill, the ſame being diſtinct- 
Jon ly and plainly written upon parchment ; and 
Ken when you ſhall have ſo done, you are to ſend 
un⸗ the ſame cloſed up under the ſeals of you, any 
ou, three or two of you, unto us in our ſaid Chan- 
re- (TY —— whereſoever it ſhall then be, to- 
Ine gether with this writ, Witneſs ourſelf ar Meſt- 
minfter the ——— day of — in the 
year of our reign,” | | 
ne" ARDEN, HANMER.“ 
cc 3, 

* Indorſed, ©* By order of court. 

A B Label: “ To (here inſert names of 
cmmieners) a ſpecial dedimus to take the plea, 
poom- aniwer, or demurrer of C D defendant, at the 


uit of A B complainant, returnable ——— on 
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The Pꝛattice of the 


(here inſert plaintiff's 
commiſſioners to whom notice is to be given)” 


To each of theſe writs the Maſter of the 
Rolls and Sis Clerk's ſurnames are ſubſcribed, 
and alſo upon the label, and generally the clerk 
in court's name, in order to point out the clerk 
to whom 1t belongs. | | 

The commiſſion is given by the defendant's 
clerk in court to the bag bearer of the office, 
to be ſealed, who afterwards leaves it at the 
clerk's ſeat in the Six Clerks office, for which 
6d. is paid at a common ſeal, and 3s. 6d, ex- 
tra at a private ſeal. The commiſſion, being 
thus compleated, is to be ſent to the defend- 
ant's ſolicitor, or agent in the. country, to be 
executed ; and fix days notice of the time and 
place executing the commiſſion mult be given 
to the plaintiff's commiſſioner ; which notice 
may be 1n the following form : 


« We whoſe names are hereunto ſubſcribed, 
having received a commiſſion iffuing out of the 
high court of Chancery, to us and others direct- 
ed to take the anſwer of C D defendant, to the 
bill of complaint of A B complainant : we do 
hereby give you notice, that we intend to exe- 
cute the ſaid commiſſion on the — day of 

inſtant, between the hours of twelve 
and one in the afternoon, at the houſe of — 
ſituate in in the county of ; at 
which time and place you may be preſent, it 
you pleaſe, to ſee the ſame taken. 


Given under our hands the —— day of 
— 1790. 
« To Mr — plain- E E. 
tiff's commiſſioner. „ 


Mole, 


2 
— 


le, 


Court of Chancery, 


Note, If the commiſſion iſſue ex parte, no 
notice is given. 

The commiſſioners, together with the de- 
ſendant and his ſolicitor, having met on the day 
appointed, the anſwer is produced, ingroſſed 
upon parchment, and ready prepared for ſwear- 


ing; chen the commiſſion is opened by one of 


the defendant's commiſſioners; that being done, 
he interrogates the defendant thus: © Have 
you heard this your anſwer read, and do you 
exhibit it as your anſwer to the bill of com- 
plaint of ?” To which the defendant 
anſwering in the affirmative, one of the com- 
miſſioners adminiſters this oath to the defend- 


2nt, laying his right hand on the Bible or New 
Teſtament : 


« You ſhall ſwear, that what is contained 
in this your anſwer, as far as concerns your 
own act and deed, is true of your own know- 
ledge; and that what relates to the act and 
deed of any other perſon or perſons, you be- 
lieve to be true. So help you God.” 


The ſame oath is adminiſtered when an an- 
ſwer is fworn in town at the public office. 

The defendant ſigns his anſwer in the pre- 
ſence of the commiſſioners. | 

The anſwer, being taken, it is to be annex- 
ed to the commiſſion ; and the commiſſioners 
vrite the caption at the foot of the anſwer, thus: 

„This (plea and) anſwer was taken, and the 
abovementioned C D the defendant was duly 
iworn to the truth thereof on the holy Evange- 
liſts (and the demurrer of the ſaid defendant was 


taken without oath), at the houſe of E F, ſitu- 


ate in the pariſh of - in the county of 
on the ——— day of in the 3oth year 
of the reign of his majeſty King George the 

4 Third, 
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The Pꝛattice of the 
Third, and in the year of our Lord 1790, by 
virtue of the commiſſion hereunto annexed, 
before us 133 


To this the commiſſioners ſign their names. 


The Caption of a Peer's Anſwer: 
« This anſwer was taken upon the atteſtation 
of henour of the above-named defendant, the Duke 
of at, We 


The Caption of a Quaker's Anſwer: 
« This anſwer was taken upon the folemn af- 


firmation of the ſaid,” &c. 


The Caption of the Anſwer of a ſpiritual Cor. 
poration : 

& This anſwer of the above-named defendants, 
the Dean and Chapter of the cathedral church if 
Glouceſter, was taken under the common ſeal if 
the ſaid Dean and Chapter, as by the ſaid ſeal 
affixed appears, at, Ce. 


The Caption of the Anſwer of a Corporation 
temporal : 

« This anſwer of the above-named defendants, 

the Mayor, Aldermen, and Common Council of the 

city of Cheſter, was taken under the common ſeal 


of the ſaid corporation, as by the ſaid ſeal affix- 


ed appears, at, c. 
The caption of the defendants anſwer is ta 


be properly varied according to the nature of 


the thing to be ſworn to; and being ſubſcribed 
by two of the commiſſioners, the commiſſion is 
indorſed about the middle thus: | 


« The execution of this commiſſion appears in a 
certain ſchedule, or certain ſchedules (it more 
than one ſkin), hereunto aunexed; and under- 
neath the indorſement, the commiſſioners are 
to ſign their names. 

| The 


g ? 


Court of Chancery, 


The commiſſioners ſhould be careful to ob- 
ſerye great exactneſs and care in the caption of 
the anſwer : the joint and ſeveral anſwers of 
the defendants was on motion ſuppreſſed for 
irregularity, becaule it was underwritten jurat, 
and not jurati, or ambo jurati: and the Maſter 
of the Rolls ſaid, he had known ſuch an an- 
ſwer adjudged irregular. | | 

If there be ſchedules, they are all to be an- 
nexed to the commiſſion, and then the com- 
nition is to be made up and ſealed, and di- 
reſted to the clerk in court of the defendant: 
and when the ſame 1s ſent up by any perſon 
not a commiſſioner, the defendant's clerk in 
court takes him to the public office to be ſworn 
before one of the maſters; where he ſwears, 
« That he received the commiſſion from the hands 
of one or more of the commiſſioners therein named, 
aud that it has not been opened nor altered ſince 
le received it. 

And the indorſement then is: 
« 35d February 1790. Upon the oath of 


public office before 55 


But if the meſſenger or bearer be ſworn at 
any other place, the indorſement muſt be pro- 
perly varied. 

But if one of the commiſſioners has the car- 
lage thereof, and delivers it ſealed, as afore- 
laid, into the hands of the clerk in court, it is 


"uh accepted without oath, and indorſed 
thus: 


* 3d February 1790. Received by the hands 

of —— one of the commiſſioners * 
Theſe neceſſary formalities being duly ob- 

ſerved, the anſwer may be opened; and the 


clerk 


AB (the bearer of the commiſſion) at the 


297 
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day of 


The Pꝛattice of the 

clerk in court ,enters it in his cauſe- book, an. 
nexes it to the bill, marks it at the top, with 
the day and year when filed, and ſubſcribes 
his name at the bottom on the left ſide; and 
then files it with his fix clerk, of which he in- 
forms the plaintiff's clerk in court, who goes 
into his ſix clerk's ſtudy (the anſwer being by 
the defendant's ſix clerk tranſmitted thither) 
and takes it from thence, firſt making an en- 
try thereof in the fix clerk's book : but if the 
anſwer of another defendant to the ſame hill 
be filed before, he then proceeds as aforeſaid, 
ſave that, in this caſe, he does not annex the 
anſwer the bill, but only writes at the bottom 
of the anſwer, Bill with another anſwer to A, 
1, e. the plaintiff's fix clerk, filed ſuch a term 
with B, i. e. the defendant's fix clerk.” 

Note, Though no antwer is ſtrictly reputed 
ſuch till filed, nor to be filed until the coſts of 
contempt for not anſwering are paid, yet they 
are frequently filed before, 

If the anſwer be taken without oath, which 
may be, and is in every day's practice done by 
conſent upon motion or petition, and plain- 
tiff's conſent thereto, the order made thereon 
muſt be drawn up, paſſed, and entered, and 
left with the defendant's clerk in court, with- 
out which order the anſwer cannot be filed; 
but when the ſame is obtained, and the clerk 
in court files the anſwer, he writes at the top 
thus: © Without oath; by order dated the — 
1799. 

There muſt be ſix days notice (excluſive of 
the day of executing the commiſſion) given to 
the plaintiff, or ſome other perſon named (for 
that purpoſe) in the label of the dedimus and 


if notice be given upon Sunday, it may Py 
e 


Court of Chancery. 299 


be ſufficient notice to juſlify an execution of the 


h commiſſion on the Saturday next following. won, Res 
5 No ſecond commiſſton is to be granted, with- 
d out ſpecial order of the court upon good rea- 
1- ſon to induce the fame, or upon the plaintiff's % Chen. 
eg own agent. . Cake 
y If the. party who has the carriage of the 
t) commiſſion, neglect to execute it, the court 
n. will grant a new one to the adverle party, and p,,q Reg. 
he give him the carriage of it. 78. 
ill An attachment and other proceſs of con- 
id, tempt, which iſſued for not returning the com- 
he miſſion and detendant's anſwer was diſcharged, « 
om paying the ordinary fees; becauſe one of the 
A, plaintiff's commiſſioners refuſed to join with 
rm one of the defendant's to take the anſwer : and 
a new commiſſion was granted to indifferent 
ted commiſſioners named by the defendant. o_ . 
ol If by the fault of him who has the carriage of 
hey the firſt commiſſion, the other is put to unne- 
ceſſary trouble, the court will order a raſter to 
ich tax him his colts, and upon cauſe ſhewn, order 
by the party in fault to give ſecurity to pay the 
ain- ſame before he obtains a ſecond commiſſion, 
eon and, if he has the carriage of the ſecond com- 
and miſſion, to pay the coſts upon that alſo, if he — = 
ith- again fails. | 
led; f the party who has the carriage of the com- 
lerk miſſion gives notice of executing ir, but does 
top neither countermand notice in due time, (as 
. three or four days before the time, or as the 
diſtance of the place or other circumſtances 
ve of may require,) nor execute it at the time, the 
en t0 court on motion, and affidavit of facts, will 
(for order coſts to be taxed for the adverſe party's 1, 
and attendance, | ; 
rhaps Notice being given of executing a commiſ- 
be don, the plaintiff's commiſſioners attended at 


the 


The Þ:aftice of the 


the place and day from nine till twelve, and | 
from one till three, and the defendant's com. 
miſſioners came not ; but the anſwer was ſworn 
the next day: the plaintiff therefore moved, 
that the anſwer might be ſuppreſſed ; but the 
court ſaid, his commiſſioners ſhould have ſtaid 
till ſix o'clock, 

Upon a motion to ſuppreſs an anſwer, be. 
cauſe one of the commiſſioners who took it was 
an attorney's clerk under age ; the court ſaid, 
If he be old enough to take an oath, he is oid 
enough to be a commiſſioner to take an an- 
ſwer. | 
If by misfortune the dedimus be loſt, the court 
will grant a new one, 

If a defendant, having a commiſſion to an- 
ſwer only, tenders a demurrer to the commiſ- 
ſioners, and refuſes to anſwer upon oath, they 
are to return ſuch his refuſal, and the reaſon 
thereof, together with the demurrer, and leave 
the ſame to the conſideration of the court. | 

In caſe of a foreigner not ſufficiently verſed t 
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in the Engliſh tongue, an order of courſe muſt 
be obtained, upon motion or petition, for an 
interpreter; and an anſwer being engroſſed in 
the language of the defendant, a tranſlation 7 
Inode Pra. thereof upon parchment muſt be made by the 
is Ch. 228. jnterpreter and annexed : the foreigner muſt be | 
Barnae, {worn to his anſwer ; the interpreter attending | 
* is previouſly ſworn to interpret truly, and con- t 
veys to the foreigner the language of the oath; 
at the ſame time, he ſwears to the tranſlation 0 
Thefeparate as true and juſt, to the beſt of his ability. 


„ ſwers of N | : g 
feme covert, with the reaſont which make the ſame neceflarys will be cunfi- L. 


derte in anviker place; lol which vide Index, under title Feme Cove t. my 


Where corporations are ſued here in their a 


political capacity, they anſwer under the 9 
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of the corporation; but if all thoſe of which 

the corporation conſiſts, be charged as private pA. Reg. 
crſons, they muſt anſwer upon oath. 114. 
Doubted whether a ſole body politic muſt 

2n{/wer on oath or not. Tech. 7. 13. 
So when a bill was filed againſt a corpora- 

ton to diſcover writings, the defendants an- 

wer under their common ſeal; and ſo being 

not ſworn, will anſwer nothing in their own 

prejudice : ordered, that the clerk of company, 

and ſuch principal members as the plaintiff 

Wall think fit, anſwer upon oath, and that a ive. 139, 

maſter ſettle the oath. Aen. 


CHAT 


Of the Matter to be contained in the Anſwer. 


F the defence which can be made to a bill 
conſiſts of a variety of circumſtances, fo 

that it is not proper to be offered by way of 
plea, or if, from the accuracy with which the 
bl is framed, or the peculiar nature of the 
ivbjeft matter of it, neither a plea nor demur- 
ttr will hold, in all or either of theſe caſes, the 
proper mode of defence is by anſwer; or if the 
cefendant can offer a matter of plea which 
#9uid be a complete bar; but has no occaſion 
to protect himſelf from any diſcovery ſought 
vy the bill, and can offer circumſtances which 
be conceives to be favourable to his caſe, and 
nch he could not offer together with a plea, 
te may ſet forth the whole matter by way of 
aiwer, and pray the ſame benefit of ſo much 
s gots in bar, as if it had been pleaded to 
ts bill; as if the defendant inſiſts upon the 
3 ſtature 


The Þzaftice of the 
the place and day from nine till twelve, and 
from one till three, and the defendant's com. 
miſſioners came not; but the anſwer was ſworn 
the next day: the plaintiff therefore moved, 
that the anſwer might be ſuppreſſed ; bur the 
court ſaid, his commiſſioners ſhould have ſaid 
Ibid. 78. till ſix o'clock, | 
Upon a motion to ſuppreſs an anſwer, be. 
cauſe one of the commiſſioners who took it was 
an attorney's clerk under age ; the court ſaid, 
If he be old enough to take an oath, he is old 
enough to be a commiſſioner to take an an- 
Ibid, 81. ſwer. | 
If by misfortune the dedimus be loſt, the cour 
Jbid, will grant a new one, | | 
If a defendant, having a commiſſion to an. 
ſwer only, tenders a demurrer to the commil- 
ſioners, and refuſes to anſwer upon oath, they 
are to return ſuch his refuſal, and the reaſon 
thereof, together with the demurrer, and leave 
the ſame to the conſideration of the court. 

In caſe of a foreigner not ſufficiently verſed 
in the Engliſh tongue, an order of courſe mult 
be obtained, upon motion or petition, for an 
interpreter ; and an anſwer being engroſſed in 
the language of the defendant, a tranſlation 

Hinds Prac, thereof upon parchment muſt be made by the 
io Ch- 228. interpreter and annexed : the foreigner mult be 
Bamars, {ſworn to his anſwer ; the interpreter attending 
223 is previouſly ſworn to interpret truly, and con- 
veys to the foreigner the language of the oath; 

. at the ſame time, he ſwears to the tranſlation 
Theſeparate as true and juſt, to the beſt of his ability. 


anſwers of | 
feme coverts, with the reaſons which make the ſame neceſſary; will be conſi- 


dered in another place; for which vide Index, under title Feme Cove't, 


Where corporations are ſued here in their! 
political capacity, they anſwer under the fear 
| | 0 
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of the corporation; but if al) thoſe of which 
the corporation conſiſts, be charged as private 
erſons, they mult anſwer upon oath. 

Doubted whether a ſole body politic muſt 
anſwer on oath or not. 

So when a bill was filed againſt a corpora- 
tion to diſcover writings, the defendants an- 
ſwer under their common ſeal ; and fo being 
nor ſworn, will anſwer nothing in their own 
prejudice : ordered, that the clerk of company, 
and ſuch principal members as the plaintiff 


maſter ſcttle the oath. 


C-H AP. 


Of the Matter to be contained in the Anſwer. 


F the defence which can be made to a bill 
conſiſts of a variety of circumſtances, fo 
that it is not proper to be offered by way of 
plea, or if, from the accuracy with which the 
bill is framed, or the peculiar nature of the 
lubje& matter of it, neither a plea nor demur- 
ter will hold, in all or either of theſe caſes, the 
proper mode of defence is by anſwer; or if the 
defendant can offer a matter of plea which 
vould be a complete bar; but has no occaſion 
to protect himſelf from any diſcovery ſought 
by the bill, and can offer circumſtances which 
he conceives to be favourable to his caſe, and 
which he could not offer together with a plea, 
he may ſet forth the whole matter by way of 
anſwer, and pray the ſame benefit of ſo much 
is goes in bar, as if it had been pleaded to 
we bill; as if the defendant inſiſts upon the 
3 ſtatute 


ſhall think fit, anſwer upon oath, and that a vera. 127. 
Anon, 
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114. 


Toth. 7.13. 
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a P. Will, ſtatute of limitations by way of anſwer, he 
+5. New. ſhall, at the, hearing, have the like benefit of 
vill. the ſtatute as if he had pleaded it. 

To ſo much of the bill as is neceſſary and 
big — material for the defendant to anſwer, he muſt 
by Engliſh ſpeak directly and without evaſion, and muſt 
5 'Vize not merely anſwer the ſeveral charges literally, 


allo Rules but he muſt confeſs or traverſe the ſubſtance of 


and Orders 


in Chan. each charge; and wherever there are particular 
99, _ preciſe charges, they muſt be anſwered particu- 
> Eq. Cat, larly and preciſely, and not in a general man- 
Abr, 67. ner, though the general anſwer may amount to 
Chan. 53, à full denial of the charges, 

An anſwer mult contain nothing ſcandalous 
or impertinent ; and to a matter charged as the 
defendant's own fact, it muſt regularly be with- 
out ſaying, „To his remembrance or belicf,” if 
laid to be done within ſix years before, unlels 


the court, upon exceptions taken, ſhall find 


ſpecial cauſe to diſpenſe with it: and as to the 
act of another, which the defendant cannot 
ſpeak to with certainty, he ought to ſay, “ He 
has heard and conceives, or believes it to be true; 
or that „he does not believe or concerve it to 


» 


be true,” and he ought not to ſay ſimply, 
« that he has heard.” | 

If the defendant deny a fact charged in the 
bill, he is to traverſe or deny it (as the caſe 
requires) directly, and not by way of negative 
Pregnant ; as if he be charged with the receipt 
of a ſum of money, he mult deny or traverle 
that he hath not received that ſum, or any 

art thereof; or elſe ſer forth what part he 
bach received, and deny the reſt; thus where 
a bill required a general account, and at the 
ſame time called upon the defendant to ſet 


forth whether he had received particular ſums 
| 0 


9 


Court of Chancery. 303 
of money ſpecified in the bill, with many cir- 
cunſtances reſpecting the times when, and of 
whom, and on what account, ſuch ſums- had 
been received; it was determined, that ſetting 
forth a general account by way of ſchedule to 
the anſwer, and referring to it as containing a 
full account of all ſums of money received by 
the defendant, was not ſufficient; and the plain- 
tiff having excepted to the anſwer upon this 
ground, the exception was allowed; the court 
being of opinion, that the defendant was bound Treatiſe up. 
o anſwer ſpecifically to the ſpecific charges in yy" Fab 
the bill, and that 1t was not ſufficient for him Bill, 247. 
to ſay generally that he had in the ſchedule Pans. 


Durand, 
ſet forth an account of all ſums received by _ 158 
him. Chas 


So if the fact be laid to be done with divers 
circumſtances, he muſt not traverſe or deny it 
literally as laid in the bill, but muſt anſwer the vide Ciar- 
point of ſubſtance poſitively, and with certain- ese ng 
ty; but the defendant is not obliged to anſwer car. 2. 
to any matter, the confeſſion whereof might 
ſubject him to any penalty or forfeiture at law; 
lo a counſellor, a clerk in court, or ſolicitor, 
are not compellable to anſwer what they know 
of their client's cauſes, ſo long as they act in Chan, Caf. 
ſuch reſpective capacities; neither is a referee *77* 
compellable to anſwer to that which is agreed 
between the parties upon the reference ſhould 
not be diſcloſed, or made vſe of on either ſide, Lid. 
An anlwer ought not ordinarily to ſet forth 
deeds in bec verba ; and though the bill prays 
they may be ſer forth, yet, if the defendant ſaith 
in his anſwer, he is ready to let the plaintiff 
have copies of them; or if he does not ſay ſo, 
but ſets forth only ſo much thereof as is mate- ; 
al to be known to the plaintiff, it is ſufficient; 


7 and 


304 The Pꝛattice of the 
and the court will order, that the plaintiff have 
liberty, at his own charge, to take copies of 
them, without ſending them to a maſter; or 
Ord. Chanc. Order the defendant to produce them, on the 
121. examination of witneſſes. 
Newman ,. So where a defendant anſwered all the cir. 
Godfrey 23d cumſtances reſpecting his own intereſt, he ſhall 
2 Brown's not be compelled to anſwer the further circum- 
- uy RP: ſtances in the bill, ruled upon exceptions. 

In an anſwer to a bill to redeem, the mort- : 
gagee ought to ſay, he 1s willing to receive hi | 
money as the court ſhall direct; for then the 
court will not order him to receive it without 
a reaſonable notice ; but if he ſays generally 
he is ready to receive his money, the court will 
order it to be paid immediately; ſo if the de- 
fendant in an anſwer to a bill to be relieved 
againſt the penalty of a bond, ſays, he does 
not inſiſt upon the penalty, but 1s ready to re- 
ceive his intereſt, principal and coſts, the par- 
ties ſhall be forthwith ſent to a maſter to ex- 
mine what is due; ſo alſo if, in an anſwer to a 
bill to be relieved againſt an action upon the 
caſe at law, the defendant ſwears the money to 

be due, the court will ſometimes order a judg- | 
Pra, Reg, MENT to be given in debt, with a releaſe of er- at 
19 rors, or the injunction to be diſſolved. 

In an anſwer, a purchaſer for a valuable con- | 
ſideration need ſet forth no deeds or writings, ec 
bur thoſe by and under which he more imme- 
diately claims: nor is it neceſſary that a pur- nl 
chaſer without notice, ſhould in his anſwer or he 
plea ſet out the conveyance at large, or the lh 
fums or dates, but only in general ſay, by th 
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good and ſufficient conveyances in law, for 3 
Ibid. real and valuable conſideration in money paid: bi 


and a purchaſer may charge and diſcharge "Y » 
* e 


Court of Chancery, 305 


ſelf by his anſwer; and ſaid, that he is not 4. Caf: 


- . „ 0 Abr. 6. 
bound by an improvident offer in his an- p. 3. 
ſwer Watking 
" and Hatchet, 


Where the general traverſe is omitted at the 
end of the anſwer, ſuch anſwer is good, and 
not to be ſuppreſſed as improper, the bill be- n Rep 
ing fully anſwered. | f „ 
Where the huſband will anſwer to the pre— 
judice of the wife, who is an executrix, the | 
court (on motion) will give leave for her to , vn xe. 
anſwer ſeparately. Abr. 66, 
[f a bill be brought againſt three for a joint 
demand, and one of them by his anſwer ſays, 
he believes and hopes to prove the debt paid; 
and the cauſe 1s heard upon bill and anſwer, 
az ro him the plaintiff can have no, decree 
for though the defendant does not directly 
ſwear that the money is paid, yet his anſwer 
mult be taken to be true, becauſe the plaintiff, 
by not replying to him, has precluded him the 
benefit of his proof; but upon payment of wi . 
colts, he may reply to the other defendants. Vern. 140, 
No decree can be made againſt a man's an- El of 
ſyer, upon the proof of one witneſs : but an . Bars, 
anſwer in a court of equity is evidence at lay 3 Chan. Caf. 
againſt the defendant. West. 18. 
A defendant upon his oath: ſhall be diſcharg- chan. car, 
ed of ſums under 408. N 4, 
Although the defendant, by his anſwer, de- 5 
nies the title of the plaintiff, yet in many caſes, 
he mult make the diſcovery prayed by the bill, 
though not material to the plaintiff's title ; and 
though the plaintiff, if he has no title, can 
have no benefit from the diſcovery; as if a 
bill is filed for tithes, praying a diſcovery of 
the quantity of land in the defendant's poſ- 
ſion, and of the value of the tithes ; though 
You, I. X the 
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vis. bow. the defendant inſiſts upon a modus, or upon 
ever, Gib. an exemption from the payment of tithes, or 
#*9' abſolutely denies the plaintiff's title, he muſt 
an lags yet anſwer to the quantity of land, and the ya- 
by Eogirh jue of the tithes: or if a bill is filed againſt an 
Vie. zi executor by a creditor of the teſtator, the exe- 
Hard. 130. cutor muſt either admit aſſets, or fer forth an 
133. Moſe- | . 
ly 45. 20. Account, though he denies the debt. 
On a bill to eſtabliſh an agreement for ſe- 
parate maintenance, the huſband 1s not obliged 
to diſcover acts of hard uſage to his wife: {6 
defendant is ndt bound to anſwer what tends 
x Vern.204 to accuſe him of maintenance, or of buying 


4 pretended rights within the ſtatute of 32 Her, 
3 ih. 375 8 
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ote, a per- | 
ſon intereſted in the premiſes 2s a mortgagee (though no party to the ſuit) 
may expend money in the ſuit without being guiity of mainienance. 


In general, no defendant by his anſwer can 
3 Ack. 232- affect the rights of other parties; but where 
one defendant has anſwered, and the others re- 

fuſed, there are inſtances wherein the court 
hath determined that the reſt ſhall be bound 
by the anſwer of the other, | 

A defendant is not bound by an admiſſion 
of a conſequence in law, or a conſequence in 
equity (though he may be bound by an ad- 


miſſion of a fact) for the court is to judge of 


Ibid. 823. 
3 the law. 


cale of a ſpecial verdict at Jaw, if the jury make a wrong concluſion, the court 
is not bound, but will judge by the fact; as to a wyit of error, where error 
in law is athguee, and the defendant comes in and admits the error, yet the 
cont is not bcund by the admiſſion, but will determine according to their own 


judgment whether it is error in law. 
If fraud be charged in a bill, it muſt be de- 
erg. 181. ned by anſwer, and not by way of plea, 
Where there is a joint and ſeveral anſwer by 
A and B, if A for himſelf anſwers, and B ſays, 
that he has peruſed the anfwer of A1 be. 
eyes 


Court of Chancery. 30 

lieves it to be true, if B be charged with no- 

thing of his own knowledge, ſuch a relative 

anſwer is ſufficient ; but it 1s otherwiſe where 

the defendants anſwer ſeverally. ts 
[t is a rule in equity, that the anſwer over- 

rules the plea, where the defendant anſwers to 

the ſame thing he inſiſts upon by his plea, for 4 

he ought not to aver it. | 443. pl. 1. 


q C H A P. IV. 
x» yen what Occaſion an Anſwer may be amended, 


HERE are no certain rules for amending 
anſwers, but in this the court exerciſes a 

diſcretion ; for the amendments in an anſwer 

are not confined merely to miſtakes in the in- Barnard, gr, 

groſſment of the anſwer, where that has differ- g Fefe 

ed from the original draught; there are in- cn 6.- 

ſtances of permitting anſwers to be amended 29. Bun. 

3 to miſtakes in matters of fact; and ſometimes 8 

it has been amended after iſſue joined. 3 Px, Alon. 
The defendant may, without notice, move“ 

to amend his anſwer in a ſmall matter ; but if 

it be in a material point, he muſt give notice, 

and the court ſometimes grants it, upon an af- 


ad- fdavit that the defendant was ſurprized therein, cn. et 
e of and payment of coſts. „„ 
Motion for leave to amend an anſwer in three 

particulars, wherein defendant found plaintiff 

| miſtaken: and per curiam; we often do it where 

| iſſue is not joined, and it was ordered accord- oy 186, 
ingly : but an anſwer was not allowed to be 

e de- anended barely upon the affidavit of the de- 
fendant. Barnard 57. 

er by A bill was brought by the next of kin of a 

ſays, teſtator againſt an executor for an account of 

2 the ſurplus, the executor anſwered and waived 

ic 


X 2 the 
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the benefit of the ſurplus by miſtake of the law 


in that point; and though he afterwards prov- 
ed it to be the teſtator's intent that he ſhould 
have the ſurplus, yet it was denied him to 

1 Will, 297, amend his anſwer, 
So upon a motion to amend an anſwer by 
ſtriking out the offer of the defendant's bring. 
ing in his ſhare into hotch-pot upon a mil. 
computation of the father's eſtate ; the Lord 
Chancellor ſaid, whatever may be the right of 
the parties, it is impoſſible to ſuffer the de. 
fendant to amend his anſwer in the manner he 
deſires; for it weuld be of dangerous conſe— 
quence. It is true, at law they will allow you 
to amend, but it is in matters of form only; 
here it is an extreme different thing, for it is 
an admiſſion of facts, as, that 13001. advan- 
ced by the defendant's father in his life-time 
was a full advancement. And though, if the 
certainty of the ſum appears, a child is not 
precluded from the refidue of the orphanage 
ſhare, yet, he may be bound by any agreement 
between him and his father, that this money ſo 
advanced ſhould be in full, and bar him of 
the reſidue of his orphanage ſhare, It would 
be ſtrange, therefore, to ſtrike out this admil- 
ſion, and deprive the plaintiff of the benefit 
of this evidence, when the defendant does not | 
+ Ale seg. [wear that he is ſurprized into this admiſſion, 
The ca e of gr ill adviſed in ſetting it forth; and his Lord- 


Rawlin v. 


Powell in {hip denied the motion. | 


Under particular circumſtances, a defendant 

was permitted to amend her anſwer by adding 

„ eee, a new fact; and this was the caſe of the Du- 
bew the reludtance with which the court permits an anſwer to be amended; 
for in that caſe there was ſlrong proof that the teſtator intended the ſurplus to 
the executor, and directed the (crivener in his will to make a bequeſt thereof 
to him; but that the ſcrivener ſaid, this was unneceſſary, for that the executor 
would tike the ſurplus of courle z yet the executor was not permitted ts amend 


kis anſwer, 7 | RE Pp 


Court of Chancery. 399 


cheſs of Marton, who in her anſwer referred 


to marriage articles which were executed in 
l ain, and conſequently made it incumbent 
d upon her to produce them: it ſeems the cuſ- 

tom in Hpain is to depoſit articles and other 
y deeds in places appointed for that purpoſe ; 
. ſo that an authentic copy is all that can be had 
2 in this caſe; and therefore the court was of 
d opinion, that the Ducheſs ought to have liber- 


ty to amend her anſwer, ſo far as to ſet forth 
the cuſtom in Spain, with regard to the depo- 
ſting of deeds, | | 

An anſwer was amended after hearing and 
decree ; but this was permitted upon very full 
affidavits of the ſolicitor and his clerk, that this 
was only a miſtake in the perſon that ingroſſed; 
the anſwer from the draught, and the foul 
draught produced, 

No certain rules are laid down for the amend- 
ment of anſwers; but the moſt common caſe 
in which amendments are permitted, is, when 
through inadvertency a defendant has miſtaken 
a fact or date; there the court will permit an 
anſwer to be amended, to prevent a defendant 
from being proſecuted for perjury. . 

When upon hearing a cauſe, it has appear- 
ed that the defendant has not put in iflue by 
bis anſwer facts which he ought to have put in 
iſſue, and which muſt neceſſarily be in iſſue to 
enable the court to determine the merits of the. 
cale, the defendant will be permitted to amend 
his anſwer : and this has been particularly done 
in the Exchequer, where a modus had been ſer 
up as a defence to a bill for tithes; in which 
caſe, if it appears from the evidence in\ the 
cauſe that there was probably a good ground 
for oppoſing the plaintiff's. claim, though the, 
defendant had miſtaken it, the court has per- 
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den dens mitted him to amend his anſwer : but when a 
by Evglich fact which may be of advantage to a defend. 
puis , ant has happened ſubſequent to his anſwer, it 
Gwyne, Cannot with propriety be put in iſſue by amend.” 
kadtr 9e, ing his anſwer, If this appears to the court 
cited z but ON the hearing, the proper way ſeems to be to 
dhe ct order the Cauſe to ſtand over till a new bil}, 
has refuſd in which the fact can be put in iſſue, be 
gence, brought to a hearing with the original ſuit; 
and a bill for this purpoſe ſeems to be in the 
nature of a plea puis darrein continuance at the 
Ibis, common law. | 
Of the Mode of excepting to an Anſwer for lu. 
ſufficiency. 
FF the anſwer be good to common intent, 
the plaintiff muſt reply, and prove the mat- 
ter of the bill to be true, if he can, and not 
inſiſt upon the inſufficiency of the anſwer : this 
ſeems to be intended as to things publicly 
done, and not reſting in the defendant's know- 
ledge only; for the defendant ought to anſwer 
ſecret tranſactions with certainty : but if a plain- 
tiff conceives an anſwer to be inſufficient to 
the charges contained in the bill, he may take 
exceprions to it, ſtating ſuch parts of the bill 
as he conceives are not anſwered, and praying 
that the defendant may in ſuch reſpects put in 
a full anſwer to the bill. VP 
Exceptions then are the allegations of a par- 
ty in writing, alledging that ſome pleading or 
proceeding in a cauſe is inſufficient, or not 
perfectly anſwered in a certain point or points 
particularly expreſſed and ſet forth in ſuch ex- 
ceptions; for the court will not refer an anſwer 
to be examined upon the ſurmiſe of general in- 
ſufficiency only, | e * 
© We n 
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Court of Chancerp, 

And exceptions are drawn, or at leaſt per- 
vſcd and ſigned by counſel ; and care is to be 
taken in drawing them, for no new exception 
s to be added: and the practice in filing ex- 
ceptions touching the inſufficiency of an an- 
{wer, is, to deliver them to the defendant's clerk 
in court, ſo ſigned on unſtamped Papers or his 
clerk or agent, at his ſeat, firſt marking them 
at the top with the day of the month. and year 
when delivered; and this is called filing excep- 


tions; and-exceptions are of two kinds, viz. 


to an anſwer, or to a maſter's report. 

A plaintiff cannot refer exceptions to a firſt 
anſwer until eight days after they are filed, but 
vpon a ſecond inſufficient anſwer, they may 
be referred immediately after the plaintiff has 
filed his exceptions; and the defendant is 
uſually called upon by the plaintiff's clerk in 
court, to anſwer after the eight days are ex- 
pired; and if he ſubmits to put in a further 
anſwer, the plaintiff's clerk in court generally 
calls for the anſwer, and gives notice of atrach- 
ment, if it be not forthcoming; but before 
the further anſwer is filed, the defendant muſt 
pay to the plaintiff 20s. coſts for the inſuffi- 
clency of his anſwer; and a defendant reſidin 
in London, or within ten miles of it, (which is 
a town cauſe,) is intitled to an order for a 
month's time to anſwer the exceptions ; and if 
be reſide above twenty miles from London, he 
may obtain, by order or petition, an order of 
courſe for a dedimus to take his anſwer to the 
exceptions, and fix weeks time to return it; 
lometimes the defendant is indulged with fur- 
ther time, which is diſcretionary in the court 
to grant, and is always adapted to the parti- 


cular circumſtances of his caſe ſhewn to the 
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Bur if the defendant, upon adviſing with his 

_ counſel, conceives his anſwer to be good and 
ſufficient, then he puts the plaintiff ro obtain 
an order (which is of courle) to have the ex. 
ceptions referred to the maſter, to look into 
the bill, anſwer, and exceptions, and to certi- 
fy whether the defendant's anſwer be ſufficient 
in the points excepted to or not. 

This order being drawn up, paſſed, and en- 
tered at the regiſter's office, muſt be ſerved up- 
on the defendant's clerk in court ; and, upon 
producing the order of the reference at the 
office of the maſter to whom the reference is ſ 
made, and leaving there a fair copy of the ex- 
ceptions, 'the maſter will grant a warrant to be [ 
ſerved upon the defendant's clerk in court to a 
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b. Chan, attend the reference of the exceptions ; a copy 
99+ of this warraat muſt be ſerved perſonally on 
the defendant's clerk in court, or upon his 
clerk or agent at his ſeat in the ſix clerk's of- I 
fice, at the ſame time producing the original; t 
for the bare leaving it at the ſeat, when no- t 
body is there, or at the houſe of the clerk in 
court, is in ſtrictneſs no good ſervice of the t 
warrant, though that mode ot ſervice is often 0 
practiſed ; the warrant mult alſo be ſerved two f 
days before the exceptions are argued, that 1s 
to ſay, if the warrant is taken our on Monday, e 
it muſt be made returnable the Medneſday fol- c 
lowing, ſo that one day intervenes between the r 
day of ſervice and day of attendance, and Sin- 
day is not reckoned for this purpole as one. v 
If che defendant's ſolicitor will not attend to 2 
maintain the ſufficiency of the anſwer after I 
three warrants are ſerved upon him, and after | 
attendances are obſerved by the plaintiff's ſo- a 
licicor at the times and places appointed by 


the warrants, the maſter will proceed to * fe 
is 
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his report of the inſufficiency of the anſwer, 
according to the exceptions then before him; 
the perſon who ſerved the warrant previouſly 
making oath of the ſervice of them upon the 
defendant's clerk in court: this proceeding is 
termed an ex parte proceeding ; and the report 
thus made ſtates, that the maſter hath been at- 
tended by the plaintiff's clerk in court or ſoli- 
citor (as the fact is), none attending for the 
defendant, though duly ſummoned (as by oath 
made before him appears), &c, 
But if the defendant's ſolicitor intends to in-. 
iſt upon the ſufficiency of the anſwer, he muſt Gilb. Chan, 
beſpeak a copy of the exceptions left at the“ 
maſter's office, or his attendance will not be 
allowed; and when the ſolicitors on each ſide 
attend at the time and place appointed by the 
warrant, the order of reference is produced, 
and the maſter, purſuant to the 4 wy looks 
into the office copies of bill and anſwer, and 
the exceptions, the ſolicitors ſuggeſting ro him 
their reaſons why the anſwer is or is not ſuffi- 
cient; but moſt commonly counſel are retained 
to argue the exceptions before the maſter, and | 
generally thoſe who ſigned the bill and an- | 
lwered reſpectively. [ 
The maſter then gives his opinion upon the 
exceptions as to the ſufficiency or inſufficien- 
cy of the anſwer, and certifies the ſame in a 
report to the court: the report, when ſigned 
by the, maſter, is taken away by the party in 
whoſe favour the report is made (paying 138.) 
and Carried to the report office to be filed; 4d. 
s paid for filing; and if an office copy is neceſ- 
ſary to be taken, 18. 6d. is paid for the firſt ſide, 
and 1s, for every other fide : and if the report 
Is, that the anſwer is inſufficient, then the de- 
fendant is to pay (if a town cauſe) 408. for his 
anſwer 
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anſwer being inſufficient ; and if in a country 
cauſe, where the anſwer 1s returned by com. 
miſſion, 50s. ETD 

For the recovery of theſe colts, and to com. 
pel the defendant to put in a further anſwer, 
the, plaintiff ſues out a /ubpena for the colts, 
and ſerves the defendant perſonally therewith, 
and demands the coſts of him, and if he re. 
fuſes payment thereof, upon an affidavit of the 
ſervice of the /ubpxnua and demanding the coſt 
(which are always made payable by the /ub- 
fand to the plaintiff or bearer thereof, and the 
bearer, whoever he is, may give a receipt for 
the coſts), there iſſues out an attachment againſt 


the party for non-payment of the coſts; and 


ſuch proceedings are had for recovery thereof, 
by carrying on the proceedings of the court 
againſt the party contemning as is uſual in 
thoſe caſes, (viz.) by proclamation, and fo on 
to a ſequeſtration ; but this rarely of ever hap- 
pens in the caſe of 408. or 50s, colts, which 
are generally paid on the ſervice of the /ubpena, 
And to oblige the defendant to put in a fur— 
ther anſwer to the bill, (there his anſwer is re- 
ported inſufficient,) the plaintiff is not bound 
to ſerve him with a new /ubpene but he is to 
ſerve his clerk in court with a /ubpena to put 
in a better anſwer, which is always allowed to 
be good fervice ; and to procure this writ, 4 
Precipe, in the following — mult be let at 
the /ubpzue office, and 58. if one or two de- 
fendants, and 6d. for the additional label where 
there are three defendants, | : 
« Suvfene, James Thomſon, to appear in 
Chancery, to make a better anſwer, at the ſvit of 
Jobu Drake complainant, returnable immediate. 
„ Tefiea, 3d February 1790. 
Price ſolicitor.“ 
4 The 
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Court of Chancery, 


The writ is in the following form. 


« George the Third, by the grace of God, &. 


to James Thompſon, greeting. 


« For certain cauſes offered before us in our 


ſaid Chancery, we command, and ſtrictly injoin 
you, that Jaying all other matters aſide, and 


notwithſtanding eyery other excuſe, you perſo- 


nally be and appear before» us, in our ſaid 
Chancery, immediately after the receipt of this 
writ, whereſoever it ſhall then be, to anſwer 
concerning thoſe things which ſhall be then and 
there objected to you; and to do further, and 
receive, what our ſaid court ſhall have conſidered 
in this behalf; and this you may in no wiſe 
omit, under the penalty of one hundred pounds; 
and have there this writ, Witneſs ourſelf at 
IVetminſter the third day of February in the 
thirtieth year of our reign,” | 


Indorſed. By the court to make a better an- 
ſwer at the ſuit of John Drake, complainant. 


Label. James Thompſon to appear in Chan- 
cery immediately to make a better anſwer at the 
ſuit of Fobu Drake, complainant, 


The writ when ſealed is left at the /ubpena 
office, where the ſolicitor calls to take it away; 
the defendant muſt anſwer over in eight days, 
excluſive of the day of fervice; or in a town 
cauſe he may obtain an order for a month gene- 
ally to anſwer the exceptions, and in a country 
cauſe an order for a commiſſion, and ſix weeks 
time to return it; and if the anſwer is not re- 
turned before the time of the expiration of the 


order obtained by the defendant, the plaintiff. 


may award the ordinary proceſs to enforce an 
| anſwer, 


315 
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anſwer, unleſs the defendant has obtained an 
order for further time, which is diſcretionary in 
the court. | 


The maſter reporting the anſwer inſufficient 


in any of the points excepted to by the defendant, 
mult anſwer again to thoſe parts of the bill in 
which the matter conceives the anſwer inſuffi- 
cient, unleſs by excepting to the maſter's report, 
he brings the matter before the court, and there 
attains a different judgment; but if the defendant 
has inſiſted on any matter as a reaſon for not 
anſwering, though he does not except to the 
maſter's report, yet he is not abſolutely preclud- 
ed from inſiſting on the ſame matter in a ſecond 
anſwer, and taking the opinion of the court, 
whether he ought to be compelled to anſwer far- 
#Veſ. 49! ther to that point or not. 
Where the firſt anſwer is reported inſufficient, 
and the party taken on procels for not putting in 
a further anſwer, he afterwards puts in a further 
anſwer and pays the coſts of the contempt, (for un- 
til then, it is no anſwer, ) the courſe is, that he 
muſt be diſcharged; and if the anſwer is afterwards 
reported inſufficient, you may carry on the pro- 
ceſs of contempt at the proceſs you left off, for 
the defendanr ſhould not lie in cuſtody until the 
maſter reports whether the anſwer is ſufficient or 
not, which may be reported either way, and that 
after a long time. In caſe of an inſufficient fur- 
ther anſwer, you are to take up your proceſs of 
contempt juſt where you left off, which could 
not be, if the defendant was to lie in cuſtody 
a Vef, during that time, 
Brubſon, ſee vid. 2 p. Will, 482. anon. where it is ſaid, that if a defendant be 
in conten pt to a lerjeant at arms for want of an anſwer, and then puts in an in- 
ſufficient enſwer, and the clerk in court accepts the coſts of the contempt, this 
acceptance purges the contempt z and in the proceſs of contempt for the ſecond 


anſwer, the plaiatitt mult begin again with an attachment, (ihe fuſt procels,) and 
cannot J. gi where be Left off, Idco quaere, 7 c 


Court of Chancery. 


If an anſwer be filed in term, the plaintiff muſt. 
deliver his exceptions the ſame term, or within 
eight days after; but if the anſwer be filed in the 
vacation, the plaintiff hath eight days after the 
beginning of the next enſuing term to put 1n 
exceptions; and they cannot be. put in after- 
wards without an order, or conſent of the other 
fide; and if the exceptions are not put in in 
time, the defendant's clerk ſometimes- will not 
receive them, in which caſe the plaintiff mult 
obtain an order upon motion or petition for leave 
to file his exceptions, which 1s granted of courſe, 
unleſs two terms have elapſed ſince the coming 
in of the defendant's anſwer; as if an anſwer 
comes in in Michaelmas term, and the plaintiff 
does not take exceptions within eight days of Hi- 
lary term, upon application to the court, he is of— 
courſe entitled to take exceprions, provided he 
does it within two terms, incluſive of the term 
in which he moves; but if he neglect to do it 
then, the court will not give leave but under 
very particular circumſtances. 3 Atk, 19, 

When caule is ſhewn for a continuance of an 
in junction upon exceptions filed to the anſwer, 
and when the court puts the party upon procu= 
ring the maſter's report in four days, as it is 
always done in ſuch caſes, there the party is to 
take out and ſerve his warrants with all poſſible 
diſpatch, and a day's notice to attend is ſuf- 
ficient; as, if the warrants be taken out in the 
morning, to attend in the evening, becauſe the 
party has but four days to procure the report; 
and if he fail therein, he loſes the benefit of his 
order; but where the maſter cannot finiſh his re- 
port 1n four days, the ſolicitors uſually agree that 
the maſter ſhall date his report as within the four 
days, and give him a little longer time to con- 

ſider 
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ſider of it; or the maſter may certify that the 
time is too ſhort, and the court upon reading 
ſuch certificate will allow ſuch further time as 
the maſter ſhall certify he wants: fo iu an in- 
junction cauſe, the plaintiff ſhould file exceptions 
to the anſwer, before the defendant can have an 
opportunity of moving to diſſolve the injunction 
2i/i; for although the plaintiff, on the day for 
ſhewing cauſe, ſhew exceptions to the anſwer 
for cauſe againſt diſſolving the injunction, yet he 
will be put upon term of procuring the maſter's 
report in four days, or the injunction will be 
diſſolved without further order. | 

If the firſt anſwer be reported inſufficient, the 


defendant is to pay forty ſhillings coſts in a town 


cauſe; and if taken in the country by commiſſion, 
two pounds ten ſhillings; three pounds for a 
lecond inſufficient anſwer; four pounds for a 
third; five pounds for a fourth; and the fourth 
anſwer being reported inſufficient, the plaintiff 
may move -on the maſter's report filed, that 
the defendant may ſtand committed; and be 


examined upon interrogatories to the point re- 
ported inſufficient; and the defendant ſhall not 


be diſcharged till he has put in a full and ſuf- 


_ ficient anſwer, by anſwering thoſe interrogato- 


ries, and paid the coſts of the contempt; and 
this rule S committing the defendant is ground- 
ed upon good reaſon, becauſe in this caſe the 
plaintiff may be held in hand a year or more 
before he obtains a ſufficient and perfect anſwer, 
a delay which the court will never endure. 
If the maſter reports the anſwer inſufficient in 
one ſingle exception, the defendant muſt except 
to the report, or ſubmit according to the report; 
if he doth not except, but ſubmits to anſwer 


over, he muſt take care to put in afull anfwers 
| or 


Court of Chancery, 


ſor having once ſubmitted to anſwer over, he has 
allowed the judgment of the maſter to be good 
againſt him; and in this caſe he ſhall not inſiſt 
by his ſecond anſwer that he ought not to an- 


| ſyer the exceptions; nor ſhall he in caſe of a 
| ſingle exception afterwards except to the report, 
| and bring it on for the judgment of the court, 
whether he ought to anſwer over or not; for 
; this he might and ought to have done at firſt, 
t and there he would have had the opinion of the 
$ court whether his firſt anſwer had been good or 
e not, which upon his ſecond anſwer he can never 
WW jvc, becauſe he has concluded himſelf by ſub- 
e mitting to anſwer according to the report. 
n But it is conceived this rule does not hold 
„ good in all caſes; for where the maſter reports 
a the anſwer inſufficient 1n three or four, or more 
a exceptions, it often falls out that one or more 
h of theſe exceptions are fatal to the party; and 
if ſo it would appear if the party excepted to the 
al report: and therefore in theſe caſes the party 
e may ſubmit to anſwer over as to ſuch of the 
e- exceptions which he believes to be againſt him; 
It but as to the others, if he is adviſed that his 
f- firſt anſwer is full in thoſe points, or if they are 
0 


of ſuch a nature as ought not to be anſwered, or 
altogether immaterial, the defendant in theſe 


ther anſwer to the report, afterwards except 
tiereunto, and have the opinion of the court 
thereon; and it was never held that he was in 
that caſe concluded by the report, or bound to 
anſwer according to the report. 

If the firſt anſwer be reported inſufficient, the 
defendant, if he anſwers again without except- 
ng to the report, muſt anſwer all the points re- 
ported inſufficient, although the ſame 3 

the 


cales may, notwithſtanding he has put in a far- 
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the charge in the bill; and the plaintiff, in ſuch 
caſe, may alſo, by motion or petition, obtain an 

x Chan. Ca, Order to amend his bill without coſts, amending 


60. £4, 4b. the defendant's copy of the bill. | 


320 


It was held that when the court orders, that 
the plea ſhall ſtand for an anſwer, without ſay. 
ing more, it muſt be intended a ſufficient anſwer, 
an inſufficient anſwer being as no anſwer: 
wherefore this being taken to be a. ſafficient 
anſwer, and no expreſs liberty to except, the 
order that was made to refer the exceptions, and 
3Will, Rep. the exceptions themſelves, were diſcharged, 
We If there is a demurrer to part of the anſwer, 
and an inſufficient anſwer to the reſidue, the | 
plaintiff cannot except until the demurrer is 
argued; but if the defendant anſwers to a bill 
as to matter of diſcovery, and pleads only as to 
matter of relief, the plaintiff may except to any 
matter of diſcovery before plea argued, be- 
cauſe it is plain, that no matter of diſcovery is 
covered by the plea. | 

No exceptions can regularly be taken to an 

anſwer after replication put in; for by the repli- 

cation it is admitted ſufficient; yet in ſome caſes 

| the court has ordered the replication to be taken 
1 Reg off the file, and ſuffered exceptions to be put ig. 
UF No new commiſſion ſhall be awarded for 
taking a ſecond anſwer, till the coſts of the firlt 
inſufficient anſwer be paid; nor then but by 


Ibid. 326, 
327 · 


1.2 order on affidavit of the party's inability to 


travel, or other good matter, to. ſatisfy the court 
touching the delay, or by aſſent of the plaintif, 
or his clerk in court, for expediting the cauſe; 


but ſuch ſecond commiſſion is uſually conſented 
Ord, Chan. 40 | ” 3 g . F £23 « 4 
So after an anſwer was reported inſufficient, | 


n 


„ 
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pana, before any attachment againſt. him was 
ſealed, yet the court would not ſuffer him to 


| except to the report, although he had paid down 2 chan. 
7 the ſum appointed to be depoſited upon except- p.. 
ing to a maſter's report, 3 Reg. 173. 
it The inſufficiency appearing on the exceptions, 
5 is to be inſiſted on; and no new exception can 
r, be put in. 
: On exceptions to an anſwer, the defendant 
nt having ſworn he received no more than the ſum 
n of to his remembrance, was allowed to 
id be a good anſwer. ern. 470. 
Three defendants put in a joint and ſeveral 
r, anſwer, which is reported inſufficient; two of 
he | them waive exceptions, the other inſiſts upon 
is having them argued: allowed. | Ayls 46. 
ill Where a firſt anſwer, upon exceptions longer 
to than the bill, is reported inſufficient; the de- 
ny fendant, if he ſubmit to put in a further anſwer 
e- without excepting to the report, is to anſwer all 
is the points excepted unto, although the ſame ex- 


ceed the charges of the bill; for by not except- 
ing to the report he has admitted he ought to 
anſwer all the matters of the exception. | 
If the plaintiff procure a reference of an in- 
ſufficient anſwer, and the ſame be reported 
good, the plaintiff ſhall pay the defendant forty 
{hillings coſts; and the defendant may proceed Ord. oben. 
for recovery of theſe coſts by ſubpena and 
attachment in like manner as the plaintiff, in 
cale the report be in his favour, OOO 
Where an exception is taken to an anſwer, a 
defendant cannot protect himſelf by ſaying, that 
e is a mere witneſs, but he ſhould have availed 
himſelf of that by plea or demurrer; havin 
lubmitted to anſwer, he muſt anſwer fully. 8 
Brown's Chan, Rep. 258. in this caſe the Lord Chancellor ſaid that the praQtice 
of making a mere witneſs a party was extremely wrong, and that he ſhould 


have encouraged 6 plea er demurrer, had it come on in that ſhape, 
Vor. I. Y | Ic 


1 Chan. Caſ. 
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The Pꝛattice of the 
It was ruled in the Exchequer in an exception 
to an anſwer, that if the bill prays that the de. 
fendant may ſet out deeds in bc verba, defend- 
ant is bound to do it; and if he does not, the 
exception is good; bur if the bill only prays, 
that they may be left in the hands of the clerk 
in court, if the defendant ſets them out, but 
does not leave them with the clerk in court, 
it is not matter of exception; and the ſame rule 
holds in the court of Chancery: but although 
the latter is not matter of exception, it is proper 
to pray ſo; for if the defendant admits the deeds 
to be in his cuſtody, the court muſt be moved 
upon coming in of the anſwer, that the defend- 
ant may leave the deeds in the hands of his clerk 
in court for the plaintiff's inſpection, and the 
court will order the ſame accordingly, | 
As where the plaintiff claimed by virtue of a 
remainder in tail expectant on tenant in tail 
dying /ans iſſue, and was alſo heir male of 
the family, the defendants were heirs general 
of the tenant in tail, and by their anſwer ſhewed 
that their brother, tenant in tail, had ſuffered a 
common recovery, and declared the ufe to him- 
ſelf in fee, and referred to the deeds in his cul- 
tody; a motion was made that the defendants 
ſhould produce the deeds making the tenant to 
the pr ecipe, and leave them with their clerk in 
court; and | 
Lord Talbot granted the motion; for it is ad- 
mitted this will be done on the hearing of the 
cauſe, fo it is proper to do it before; for if the 
deed is a proper one, the plaintiff will go no 
farther; and the defendants, by referring to the 
deeds in their anſwer, have made them part 
thereof, | | 
When 


— A o 


the 


len 


Court of Chancery. | 
When a defendant pleads or demurs to any 

part of the diſcovery ſought by a bill, and 

anſwers likewiſe, if the plaintiff takes excep- 

tions to the anſwer before the plea or demurrer 

has been argued, he admits the plea or de- 

murrer to be good; for unleſs he admits it to be 

good, it is impoſſible to determine whether the 

anſwer is ſufficient or not: but if the plea or de- 

murrer is only to the relief prayed by the bill, and 

not to any part of the diſcovery, the plaintiff 

nay take exceptions to the anſwer before the 3 Wil. 

plea is argued, | See h1wever 
A plea or demurrer, accompanied by un 05-6 

anſwer to any part of the bill, even a denial of ſid that ao 

combination merely; if the plea or demurrer be cg ees 

over-ruled, the plaintiff. muſt except to the an-4to -» anſwer 

ſwer as inſufficient, and the defendant need not Corals co 

put in any further anſwer, until the plaintiff has 2 

ken exceptions: but if a plea or demurrer be Of e. 

hied without any anſwer, and be over- ruled, ef ie way, 

the plaintiff in ſuch caſe need not take excep- 

tions, the defendant muſt anſwer the whole bill, 

as if no defence had been made to ir, and the 

ordinary proceſs of contempt may be award- 

ed to compel an anſwer, as if no anſwer had 


come in. Bunb, 223. 


Wards of courſe preceding Exceptions to . 
feering for Inſuſſicienqy. 


In Chancery, Between A B, plaintiff, 
C D, defendant. 


Exceptions taken by the complainant to the 
anſwer put in by the ſaid defendant, to the 
aid complainant's bill of complaint. 


Fir Exception For that the ſaid defendant 


ith not anſwered and ſet forth according to the 
Y 2 beſt 


The Pꝛattice of the 
beſt of his knowledge, information, remem. 
brance, and belief, whether, &c. | 
Second Exception — For that, &c. 

In all which particulars the ſaid com- 
plainant humbly inGſts, the ſaid de- 
fendant's ſaid anſwer is altogether 
evaſive, imperfect, and inſufficient; 
wherefore the ſaid complainant doth 
except thereto, and humbly prays that 
the ſaid defendant may be compelled 
to put in a full and ſufficient anſwer to 
the ſaid bill of complaint. | 


CHAT. 1. 
Of referring an Anſwer for Scandal or Imper- 
Th tinence. he 


'T has been already obſerved, that a plaintiff 
| in a bill exhibited by him in this court, is to 
avoid the inſertion of matter foreign and irre- 
levant to the merits of his cafe; ſo alſo, a de- 
fendant in his anſwer ought to obſerve equal 
circumſpeCtion in that reſpect, and to be care- 
ful not to introduce into his defence any cir- 
cumſtance, matter, or fact, which it is probable 
in a ſubſequent reference to a maſter will be 
deemed ſcandalous or impertinent. 
When a plaintiff therefore is adviſed by his 
counſel, that the anſwer put in to his bill con- 
tains matters coming within the deſcription of 
either ſcandal or impertinence, or 'of both, upon 
application to the court by a motion of courſe, 
the plaintiff will obtain an order to have the 
anſwer referred to a mafter, to look into the 
ſame, and certify whether any ſcandalous or 


impertinent matter be contained in it, or 155 
| I is 


2 


C.ourt of Chancery, 
This order of reference is ſerved upon the 
defendant's clerk in court, and the ſame attend- 
ed by the adverſe parties before the maſter, the 
like regulations, and ſimilar proceedings being 
purſued previous and ſubſequent thereto, as 
upon a reference to a maſter of exceptions taken 
to an anſwer for inſufficiency: and thoſe pro- 
ceedings having been ſtated at large in the 
preceding chapter, a repetition of the ſame 
under this head is unneceſſary. Z 

If the niaſter certify that the anſwer contains 
ſcandal or impertinence, or both, an order may 
be obtained by motion of courſe grounded upon 
this certificate, that the maſter may expunge the 
ſcandal or impertinence, and tax the party his 
coſts; and this order being obtained, the record 
is brought from the ſix clerk's office, and pro- 
duced at the maſter's by the clerk in court who 
filed it; and the maſter thereupon proceeds to 
expunge the objectional matter, by ſtriking his 
pen through the words which are ſcandalous or 
impertinent, and . ſetting his initials againſt 
the parts expunged, 

The party in whoſe favour the report is made 
(in caſe no exceptions are taken thereto) is en- 
titled to his coſts; but previous to the ſame 
being taxed by the maſter, he leaves a bill of 
coſts at the maſter's office, and rakes out and 
ſerves on the adverſe party's clerk in court, a 
warrant to attend the taxation of rhe bill of coſts. 
After three warrants to proceed are regularly 
ſerved, .if no. perſon attend on the other ſide, 
the maſter will proceed ex parte, the perſon who 
lerved them. firlt making affidavit of the ſervice, 
To recover theſe coſts the party takes out a 
/upeng, to procure which he leaves at the /ub- 
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The Prattice of the 
pena office, a precipe in the following form, pro- 
ducing the maſter's report at the ſame time. 
five pounds colts to Henry Barker, Eſquire, or 
bearer, | | 


ed, gth February 1790. 


Price, ſolicitor.“ : 


The form of the writ. 


« George the Third, Sc. To James Athyns, 
Gentleman, greeting. We command and ftri&- 
ly enjoin you, that you pay or cauſe to be paid 
immediately after the receipt of this writ to 


Henry Barker, Eſq; or the bearer of theſe pre- 


ſents, five pounds coſts, by our court of Chancery 
adjudged to the laid Henry Barker, for his colts, 
charges and expences, had and ſuſtained in the 
fame court hy means and occaſion of your unjuſt 
vez.ation; and this you may in no wiſe omir, 
under the penalty of one hundred pounds. 
Witneſs ourſelf at J/eftminfter, the ninth day of 
February, in the thirtieth year of our reign,” 

Indorjed, KY By the court,“ 

Label, Fames Atkyns, Gentleman, to pay five 
pounds colts to Henry Barker, Eſq; or bearer, 


This bj muſt be ſerved on the adverſe 
party perſonally; and an cdu demand made 
of the coſts at the fame time by the perſon ſerv- 
ing the proceſs, and his receipt will be a ſufficient 
diſcharge; and upon affidavit of due ſervice, 
demand, and refuſal to pay, an attachment iſſues, 
and fo further proceſs, contempt, as in other 
caſes. | XLS | 
But when an affidavit is made that the party to 
whom the /1bpena is directed is nat to be found, 
the court on motion or petition will order, that 

5 leaving 


— — —— ge. as 88 
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leaving the /ubpana with his clerk in court, or 

at his Jaſt place of abode, (as the court ſhall ſee Ev 

fit,) ſhall be good ſervice; ſo an oath made, 54. 116. —— 

that the party confeſſed he was ſerved with this 

proceſs, and had not paid the coſts, was held , 

ſufficient. „ 
If the plaintiff refers the anſwer for ſcandal 

and impertinence, and the maſter finds the an- 

ſwer neither ſcandalous nor 1mpertinent, the 

plaintiff, on excepting to the maſter's report, 

muſt in his exceptions ſnew wherein, in what 

line or page, and how far, the anſwer is ſcandal- 

ous or impertinent, in order that ſuch part of 

the ſaid anſwer may be expunged by the maſter; 

and it is not ſufficient in the exceptions to ſay 

in general that the anſwer is ſcandalous and 

impertinent: it ſeems to be a ſtronger caſe : P. will, 

where exceptions are taken to an anſwer for inſuf-48à Scd vid, 


; : : 2 Atk. 182, 
ficiency, and the maſter reports it ſuffictenr, that where a 4iz 


the plaintiff in his exceptions to the maſter's re- 4e ered 
| ſte e 
port ſhould ſhew wherein the anſwer is inſuffi- for imperti- 


nence, the 
clent. x maſter 


reported it pertinent, the defendant took a general exception to that pait of the 
report, without ſpecifying the particular parts of the bill which were imperti- 
neat; for this reaſon it was objected, that the exception was irregular, and | 
contrary to the courle of the court: Lord Nardwwicke heid that no'Withftanding 
the exception was tzken in ſo general a manner, yet it may be gone into, withyur 
pointing out particular paſſages. 


So if a bill or anſwer be referred for ſcandal, 
and reported by the maſter to be ſcandalous; 
if the maſter has once expunged this ſcandal, 
the party cannot then except to the report, be- 
cauſe, when the ſcandal is expunged, it cannot 
de made appear by the record what that ſcandal 
vas, and it was the party's own fault that he 
did not except to the report ſooner. wis. 
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Of Exceptions to the Maſter's Report of an Anſwer 
being inſufficient, ſcandalous, or impertinent. 


HE report of the maſter, who is only a 

miniſterial and ſubordinate officer, is not 
concluſive, if either party chuſes to appeal from 
the ſame to the judgment. of the court, by 
taking exceptions to the maſter's report or certi- 
ficate ; and as there is no preciſe time preſcribed 
by the court, wherein exceptions are to be filed 
to à report which requires no further act of 
the court for confirmation, it is adviſable for a 
party who intends to except to a report or cer- 
tificate of this kind to be expeditious ; becauſe, 
upon an anſwer being reported inſufficient, the. 
plaintiff may, upon filing the report, immediately 
iſſue and ſerve a ſubpæna for coſts, and another 
ſubpæna tor a better anſwer; and it may happen 
that an attachment for colts may be awarded and 
executed before the party excepting can procure 
an.order to ſet down the exceptions 20 be heard; 
the mere act of filing exceptions, and making the 
depoſit, will not preclude the adverſe party from 
proceeding for his coſts, and for a further an- 
1wer. 19 4 14 2 2 
The exceptions muſt be drawn, or peruſed 
1 and ſigned. by counſel, and mult be fairly tran- 
| ſcribed upon parchment or paper, upon each 
| ſkin or ſheet, of which there mult: be a - treble 
1 ſix-penny. ſtamp; and when prepared, the ex- 
| ceptions muſt. be filed with. the regiſter, and 
| five pounds depoſited with him, as a ſtake to 
1 recompenle the other party, if the court, upon 
| arguing, the exceptions, ſhall find the ſame fri- 
volgus, and diſallow them accordingly. 


A cer- 


Court ol Chancery. 
A certificate of the depoſit being left, muſt be 
procured from the regiſter, and annexed to 2 
petition to be preſented as ſoon as conveniently” 
may be to the Lord Chancellor, for an order to ſet 
down the exceptions to be argued ; the petition 
and certificate are to be left with his Lordſhip's 
ſecretary, and ten ſhillings paid when the peti - 
tion is taken away anſwered; the petition an- 
ſwered muſt be left at the regiſter's office, to have 
the order for ſetting down the exceptions drawn 
vp and paſſed: a copy of the order being made, 
and entered at the ſame office, and one ſhilling 


paid for the ſetting down the exceptions with the 


regiſter, the order itſelf muſt be ſerved by de- 
livering a true copy thereof to the adverſe clerk 
in court perſonally, or leaving a copy with his 
agent at nis ſeat in the fix clerk's office, in 
ether caſe ſhewing, at the time of the ſervice, 
the order paſſed and entered. The time for ſet- 
ting down the exceptions, is generally within 
four days from the date of the order, the order 
itlelf injoining the party ſo to do, and to give 
notice forthwith, or the order to be of none 
effect. The regiſter, in all caſes of exceptions 
fled to reports or certificace, as well thoſe 
requiring confirmation as thoſe which do not, 
ſends a note in writing to the clerk in court for 
the party againſt whoſe report exceptions are 
fied, and depoſit made, acquainting him of the 
txceptions and depoſit,” 

The exceptions being ſet down to be ar- 
gued, both parties prepare briefs, and give 
inſtructions to counſel to argue the ſame ; and 
the exceptions coming on to be' argued, the 
Lord Chancellor, on hearing the arguments ad- 
tuced for and againſt the report, gives judg- 
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ment, and either allows or diſallows the ſame; 
the conſequence of allowing the exceptions, 
entitles the party excepting to take back his de- 
poſit, (five pounds, ) and his anſwer is adjudged 
to be ſufficient, if the report certified it to be 
otherwiſe ; fo on the other hand, by a diſallow. 
ance of the exceptions, the party ſucceeding 
takes the depoſit, and the report is adjudged to 
be right: the five pounds depoſit is in lieu of 
all coſts to which the party obtaining judg- 
ment in his favour would otherwiſe be entitled. 
The conſcquence of diſallowing exceptions to 

a report of an anſwer being inſufficient, is the 
eſtabliſhing the report, and the defendant muſt 
put in a further anſwer; and in caſes of ſcandal 
or impertinence, a diſallowance of exceptions 
to a report certifying the record referred, to 
contain ſcandalous or impertinent matter, con- 
firms the opinion of the maſter as certified in his 
report; and the court will ſometimes at the ar- 
guing make an order that it be referred to the 
maſter to expunge the ſcandal or impertinence; 
or if no order of that nature be made, but the 
exceptions are diſallowed, without ſaying any 
thing further, the party may apply by motion of 
courſe, upon the foot of the order for diſallowing 
the exceptions, to refer the record to the maſter 
to expunge the ſcandal or impertinence; and fo 
ſoon as exceptions to a report of an anſwer being 
inſufficient are ſtruck out or difallowed, the 
plaintiff may immediately ſue, out and ſerve a 
ſubpena upon the defendant to make a better 
anſwer, and the ordinary proceſs of contempt 
may be awarded if default be made.. 
Note, the court may exerciſe a diſcretion 


according to the exigency of the caſe, and glee 
| colts 


Court of. Chancery. 


coſts.or not as it ſees. cauſe ; and ſometimes 
it orders that each party bears his own coſts. 

So where Exceptions are taken to a defend- 
ant's anſwer for inſufficiency, and the maſter 
reports it inſufficient, and upon exceptions the 
court is ©! opinion it is ſufficient, the party 
ſucceeding in this application ſhall not have his 
colts, but they ſhall wait the event of the cauſe; 
and for this reaſon, becauſe the plaintiff's pro- 
ceeding did not appear to be a proceeding 
merely vexatious, but in the opinion of the 
maſter well founded; and the rule of the court 
is never to give colts but where there appears to 


have been no Juſt grounds for the proceeding. 3 Al. 235. 


So if, upon hearing the exceptions in court, 
it ſhall appear that the party excepting did not 
offer his objections to the maſter, but depend- 
ed upon his appeal to the court, and by that 
means ſought delay, though the exceptions 


happen to be allowed, yet the party for his ne- 


glect, and being the occaſion of trouble to the 
court, and charge and delay to the adverſary, 


Hall pay ſuch coſts as the court ſhall think g,,, Chas. 


reaſonable, 


If an anſwer, is by the maſter, on the firſt 
exceptions, reported inſufficient, and the de- 
fendant ſubmits to anſwer, or ſlips his time for 
putting in exceptions, to the report, and upon 
exceptions to that ſecond anſwer the like re- 
port is made, the defendant may except to the 
cond report, and bring it before the court: 
where there are ſeveral exceptions, the court 
bas always faid, that as this matter has not un- 
dergone the judgment of the court, it ſhall be 
gone into: perhaps it might be otherwiſe if it 
Were only a ſingle exception. 
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The Pzaftice of the 

All reports and certificates, made and ſigned 
by any of the maſters, ſhall be filed with the 
regiſter within four days after making and ſign- 
ing ; and the regiſter ſhall mark .on the back 
thereof the day of its receipt and filing: and 
all proceedings grounded on ſuch report or 
certificate, not filed as aforeſaid, ſhall be utter. 
ly void; and the regiſter's certificate of ſuch 


: neglect ſhall be a good cauſe for the court to 
_ diſcharge the proceedings thereon, and for ſuch 


Ord. Chan. 
237. 


further coſts againſt the party offending as the 
court ſhall think fit. | — 

But notwithſtanding it has been held to be the 
ſettled practice of the court, that it is ſufficient 
if the report is filed before any proceedings 
had thereupon, though this was not done with- 
in four days after the making ; and that this was 


the ſpirit of the order, though the letter ſeem. 


ed otherwiſe ; and the conſtant practice being 
according to this conſtruction, many hundred 
reports would be liable to be ſet aſide, if the 


order ſhould be literally obſerved ; and the 


z P. Will. 


* ag : 
g- Lib, 
A. 1728, 
ſol. 259. 


Lord Chancellor declared, that the intention 
of the court in making the ſaid order of the 
29th Ofober 1692, for filing the maſter's reports 
in four days after they bear date, was, that no 
proceedings ſhould be grounded upon reports 
until the ſame were filed; and the practice of 
the court has been not to confirm- any report 
till the ſame was filed. 1 0 

An order for time to anſwer the exceptions 
is, ip/o facto, a ſubmiſſion to anſwer, and ab- 
ſolutely precludes the defendant from except. 
ing to the report, 


CY 


Weerd 


ee == 


Court of Chancery. 


Words of Courſe preceding Exceptions to 4 
Maſter s Report. 


« In Chancery, between A B, plaintiff, ” 
C D, defendant. 


« Exceptions taken by the ſaid complainant 
to the Report of John Ord, Eſq. one of the 
Maſters of this court, made in this cauſe, 
and bearing date the 20th day of January 


1790. 


te Firſt Exception, —For that the ſaid maſter 
hath in and by his ſaid report ſtated, G c. 


« Second Exception. — For that the ſaid maſter 
hath in and by his ſaid report certified, Thar, 
Ee. | | 

« [n all which particulars, the ſaid com- 
plainant doth except to the ſaid maſ- 
ter's {aid report, and humbly appeals 
therefrom to the judgment of this ho- 
nourable court.” 


Sometimes a party, for delay, will ſet down 
exceptions, and will not appear at the hearing; 
the exceptions, upon ſuch default, are diſal- 
lowed of courſe, and the depoſit ordered to 
the oppolite party if he appears; who in ſuch 
caſe muſt make an affidavit of his being ſerv- 
ed with the order for ſetting down the excep- 
tions, and produce an office copy of the affi- 
davit, filed at the affidavit office, to the regiſ- 
ter, before the order is del:vered out to him, 
vith the depoſit : but if neither fide appear when 
the exceptions are called on, they will be ſtruck 
out of the paper, and the party excepting may 


apply 


374 The P!atftice of the 
apply for his depoſit; and ſo ſoon as excep. 
tions to a report of an anſwer being inſufficient 
are ſtruck out or diſallowed, the plaintiff may 
immediately ſue out and ſerve a ſubprng to 
make a better anſwer, and the ordinary proceſs 
: of contempt may be awarded, if default be 
made, | 


Of Pleas. 


Mn in equity is a ſpecial matter pleaded 
I by a defendant to a bill, or to ſome part 
thereof, ſhewing and relying upon one or more 

facts fer forth in the plea, as a cauſe why the 
plaintiff ought not to be relieved in ſome mat- 

ter contained in his bill, and in bar to any re- 

lief or diſcovery ſought after and prayed by 

the bill. Ir is nothing more than a ſpecial an- 

ſwer, ſhewing or relying on one or more things 

Pra. Reg. as A Cauſe why the ſuit ſhould be either diſ- 
73. miſled, delayed, or barred, 4927 
In a plea, it is proper to produce facts and 

» Veſ. 245. averments to ſupport the plea, which facts muſt 
Ther?! conduce to one ſingle point; for the defence 
Brown's Ch, proper for a plea” muſt be ſuch as reduces the 
Wer. 417. cauſe to a particular point, and from thence 
creates a bar to the ſuit, and is to fave the 

1 parties expence in examination; and it is not 
1 every good defence in equity that is like- 
| wife good as a plea; for where the defence 
| 7 2 | conſiſts 
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Court of Chancery, $38. 
conſiſts of a variety of circumſtances, there is 
no uſe of a plea, the examination mult ſtill be 
at large; and the effect of allowing ſuch a 
plea will be, thar the court will give their 
judgment on the circumſtances of the caſe be- 1 aik. 54. 
fore they are made out by proof. a Velo ges. 
As the plea is intended to prevent further 
proceeding at large, by reſting on ſome point 
founded on matter ſtated in the plea, and reſts 
on that point merely, it admits, for the pur- 
poſes of the plea, the truth of the facts con- 
tained in the bill, ſo far as they are not con- 
troverted by facts ſtared in the plea, Upon 
the ſufficiency of this defence, the court will 
alſo give immediate judgment, ſuppoſing the 
facts ſtated in it to be true; but the judgment, 
it favourable to the defendant, is not defini- 
tive; for the truth of the plea may be denied 
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0 by the plaintiff in a replication, and the, par- 
7 ties may then proceed to examine witneſſes, the Treatiſe up- 
5 one to prove, and the other to diſprove, the —— 
5 facts ſtared by the plea. | Bui, 13. 
I Having premiſed the foregoing obſervations 
1 in reſpect of the general nature of a plea in 
1 equity, it will be proper, in the next place, to 
x confider the ſeveral kinds of pleas, with a re- 
. {rence to the heads under which they are uſu- 

| ally arranged, viz, a plea to the juriſdiction; 
4 to the perſon of the plaintiff or defendant ;— 

in bar of the ſuit. 

aft 9 
ce 
he 5 


336 - The Pꝛattite of the 


CHAT: 4 
Of Pleas to the Turiſdiftion. 


HOSE. pleas which are commonly termed 

T pleas to the juriſdiction of the court, do 

not diſpute the rights of the plaintiff in the 

ſubject of the ſuit, or that they are fit objedis 

of the cognizance of a court of equity, but 

ſimply aſſert, that the court of Chancery is not 

the proper court to take cognizance of thoſe 
rights; and upon this ground the defendant 

* Ch, Pac. may demand the judgment of the court, whe- 
. 40. ther he ſhall be compelled to anſwer the bill“. 
+ Treatice Pleas of this nature ariſe principally when the 
»pon Plead- ſuit is for land within a county palatine, or 
agli Bin, where the defendant claims the privileges of 


—_— . | OT, 
Vis: % an univerſity, or other particular juriſdic- 


Com. Dig. tion f. | 
.de court of erg being one of the 
41. King's ſuperior courts of general juriſdiction, 
it is not ſufficient that the defendant in a plea to 
Cary's Rep. the juriſdiction of this court do ſhew negatively 
55 56-73" that this court has not juriſdiction of the mat- 
363. ret > - 
ter in diſpute between the parties, or that it 
aroſe out of irs juriſdiction ; but the defend- 
ant muſt not only allege, but ſhew that the 
A court has not juriſdiction of the ſubjett, and 
. buy what means it is deprived of juriſdiction; 
ki and alſo what other court has juriſdiction ; for 
the preſumption is, that nothing ſhall be in- 
tended to be out of its . which is 
not alledged and ſhewn to be ſo; for this court 
is not to be put upon a level with an inferior 
court of a limited local juriſdiction, * — 
whoſe 


337 


+ So 4B Et G47 
Court ot Chancery, 
whoſe juriſdiction nothing ſhall be intended to, vf 20, 
be which is not Reg . 
Thus to a bill brought to have an account,. 
of the profits of the Mendippe mines in Somer- Pen. 5 3: 
ſetſhire ; a ſpecial act of parliament was plead- 
ed, which had given juriſdiction of all matters 


204. 


| ariſing within the mines to the courts of —, 
excluſive of all other juriſdiction; but the plea 
: was diſallowed, becauſe although an excluſive 
5 juriſdiction is pleaded, yet it is not averred that 
t 


there is any court of equity there. n. 43. 
So where the defendant pleaded to the juriſ- / e 293, 
e diction of the court; that the Iſle of Man was 


U an ancient kingdom, not part of the realm, 

- though belonging to the crown of Great Britain, 

if and that no lands, &c. there ought to be tried 

he or examined unto here, and demanding judg- 

or ment whether he ſhould be put to anſwer fur- 

of ther: It was objected to this plea for the plain- 

c- tif, that although it is ſhewn in the negative, ; 
and alledged, that this court has no juriſdic- 

he tion over the Iſle of Man, and that the ſub- 

Mn, ect in diſpute is not to be tried here; yet it is | 

to not ſhewn in the affirmative, what other court 

ely has juriſdiction, or that there are any courts 

at- in the Ile of Man holding plea thereof; and 

| It the rule was inſiſted on, that whoever pleads 

nd- to the juriſdiction of one of the King's ſupe- 

the ror courts of general juriſdiftion, muſt ſhew 

and what other court has juriſdiction; and the plea 

on was for this reaſon” held to be bad, and ac- 

for cordingly diſallowed: j * 
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CHAP. II. 


Of a Plea to the Perſon of either Plaintiff er 


Defendant. 


| by a plea in reſpect of the perſon of the plain- 


tiff, it may be ſhewn, that he is diſabled to 


fue as being outlawed, or excommunicated, or 


a popiſh recuſant convict, or attainted in a pre. | 


munire, or of treaſon or felony, or an alien, or 

that the plaintiff or defendant is not ſuch a 

perſon as is alledged, viz. feme ſole, heir, ex- 

ecutor or adminiſtrator, &c. and therefore 

Pradt, Reg. Ought not to ſue or be ſued for the matter in 
276. queſtion. | 

1. A perſon outlawed 1s diſabled from ſuing in 

a court of juſtice; and if a bill is filed in hisname, 

the defendant may plead the outlawry ; the re- 

cord of the outlawry or the capzas thereupon, 


mult be pleaded / pede fegilli, and is uſually } 


wid. annexed to the plea: the plea continues only in 
force till the outlawry is reverſed, but hinders 
all proceedings in the mean time; and when the 
outlawry is reverſed, the plaintiff, upon paying 
208. coſts (if the plea is not argued), ſerves the 


Ora, Chan, defendant with a /u>pzne to anſwer the ſame 


oy bill. 


bated, whether the plea was good or not, and 
at length the plea was allowed to be good; for 


though the Attorney General is the plaintiff, 
yet the relator is to have the whole benefit or I 


loſs of the ſuit, and is himſelf party to it, for 
it would abate by his death, Cc. and the kings 


13 name 


To an information the defendant pleaded 
outlawry in the relator; and it was long de- 


— — — 2 — mw. W OY 


Court of Chancery, 339 
game is only made uſe of by the form of the 

court, and he is not directly concerned at all, 

and very little by conſequence ; and the ſuit is 

not for the king's duty, but the relator's in- ; 


tereſt, Chat, 23. 


2 Eq. Cf, Abr. 1. c. 2. Note, the relator in this caſe ſeems to have ſuſtained 
the charaRer of plaintiff as well as relator, Vide Treatiſe upon Pleadings by 
Eagliſn Bi!l 186, in 2e. Vide alſo 3 Bac, Abr. 762, 2 Bulſt, 134. And. 30. 


If the bill be for relief againſt an action at 
law, and outlawry is pleaded by the defend- 
ant in the ſame cauſe, it is a bad plea, be- 
cauſe the outlawry 1s part of the grievance, 
and it is exceptio ejuſdem rei cujus petitur diſſo- 
lutio: ſo outlawry in executor, adminiſtrator, 
guardian, or prechein amy, is no good plea, be- 
cauſe they do not claim in their own right; 
and the real plaintiff being the teſtacor or in- 
fant, outlawry 1n any third perſon 1s no excep- Gilb. Chan, 
tion againſt him, why he ſhould not be ad- &. Chan. 
mitted to ſue. 119. 

Outlawry muſt be pleaded before anſwer ; 
for after anſwer, the detendant admits the plain- 
tiff a proper perſon to be anſwered to, and 
therefore ſuch plea would then come too late ; 
but if an outlawry be not pleaded, yet it may 
be ſhewn at the hearing, as a peremptory mat- 
ter againſt the plaintiff's demands, if the ſame 
are perſonal, becauſe it ſhews the right of the 
thing in demand to be in the king; the de- 
{endant is not obliged to ſet down this plea as 
he muſt other pleas in eight days, or they will 
ſtand over-ruled ; but the plaintiff muſt ſer it 
down, if he is adviſed that there is any inſuffi- 
clency in point of form in pleading it; for 
being ſub pede figilli, it appears upon ſhewing 
to be a good plea, and therefore is not pre- 
lumed neceſſary to be argued, 
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2. So the defendant may plead excommuni. 
cation 1n the plaintiff, which muſt be certified 
by the ordinary, either by letters patent con- 
taining a poſitive affirmation that the complain- 
ant ſtands-excommunicated, and for what cauſe, 
or by letters teſtimonial, reciting quod ſcrutatis 
pad. Reg. Tegliſteriis invenitur, &c. and either of them muſt 
277, 278. be pleaded /ub pede ſigilli. 
Excommunication is a good plea to an exe- 
Co, Litt. _ . 
674. 4 Bae, cutor or adminiſtrator, though they ſue in au- 
Abt. 36. fer droit: but excommunication in a procbein 
ain) or guardian cannot be pleaded or alledged 
Pat, Reg. in diſability where an infant ſues, or is ſued by 
8 him. | 

This like the plea of outlawry ceaſes to be a 
bar when the diſability is removed; and there- 
fore the plaintiff, purchaſing letters of abſolu- 
tion, may, as at law, ſue our freſh proceſs, and 
compel the defendant to anſwer the bill. 

3. By ſtatute 3 Fac. 1. c. . e. 1s every 
popiſh recuſant convict is in many caſes diſ- 
abled to ſue, in the ſane manner as a perſon 
excommunicated, The inſtances of a plea of 
conviction of recuſancy have probably been 

rare, as no traces of any occur in the books of 
Treat?” reports; nor does the form of the plea appear 
on Pleaoings 5 
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1 by Ereli in the books of practice. If advantage was at- 

# Vide allo tempted to be taken of this ſtatute, the court 

AM e would probably require the ſame averments to 

. Lutwycb, ſupport the plea as are neceſſary to a plea of 

b 1150 the ſame nature at law, _ 

'y N This plea ceaſes allo to be a bar, if the 
Ids 


plaintiff by conforming removes the diſability. 
4. A plea of attainder in the plaintiff 1s 
equally rare; and it would probably be like- 
wile judged with equal ſtrictneſs as if it was 4 
2 Alk. 399. plea at common law. 

5. There 


—ʒũ—ũ—ää— ͤ . ——ů—— —yö —— 
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z. There is ſo rarely an occaſion for the plea 
of alienage, that little needs be ſaid abour it ; 
only it may be obſerved, that where an alien 
enemy is come here for refuge and protec- ng. Reg, 
tion, or has lived here peaceably a long time, 27%. _ 
the court will probably diſcountenance ſuch = Ver. Abr. 
pleas againſt him, and would make no pre- 828888 
ſumption in favour of them. tries, 252, 
A bill was brought for an account againſt 
the repreſentatives of an Eaſt [ndia governor, 
who pleaded that the plaintiff was an alien 
born and alien infidel, and could have no ſuit 
here, | 
Lord Chancellor ſaid, As the plaintiff's was 
a mere perſonal demand, it was extremely clear pang. 
that he might bring a bill in this court: and fn ». 
| , . Barker and 
over-ruled the defendant's plea, without hear- chess, 
ing counſel on either fide, | 1 Atk, $I, 
The neceſſity of trade has mollified the too 
rigorous rules of the old law in their reſtraint 
and diſcouragement of aliens; a Jew may ſue 
ar this day, but heretofore he could not; for 
then they were looked upon as enemies, but 
now commerce has taught the world more hu- 
manity ; and therefore, it has been held that 
an alien enemy, commorant here by licence of Welk ». 
the king, and under his protection, may main- , Land oth 
tain debt upon a bond, mond 288, 
It appears then from the caſes laſt cited, 
that an alien, who is not alien enemy, is un- Ramkiſfen— 
der no diſability of ſuing for any perſonal de- 
mand, and an alien enemy may ſue under ſome 


circumſtances, | ES 
Williams, 
Vide alſo 3 Burn. 1741. 1 Bec. Abr. $4. Douglas 619, Cornu end Black- 
bourne; and the caſe of Anton and Tuſker in note 1. p. 626 ; but the latter 
Cale was afterwards reverſed in the Exchequer Chamber, 16th November 1784. 
Ticai ite upon Pieadings by Engliſh Bill, in notes, 188. 
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6. If a bill be filed in the name of any per. 


ſon incapable alone of inſtituting a ſuit ; as an 
infant, a married woman, or an ideot or luna- 
tic, ſo found by inquiſition; the defendant may 
plead the infancy, the coverture, or the inqui- 
Pratt. Reg. ſition Of 1deotcy or lunacy, in abatement of the 
276, | ſuit. | | 
7. A plea that rhe plaintiff 1s not the per- 
ſon that he pretends to be, and does not ſup- 
port the character he aſſumes, and therefore is 
not intitled to ſue as ſuch, though a negative 
plea, is good in abatement of the ſuit; as where 
ern, 473. a plaintiff inticled himſelf as adminiſtrator, and 
Treatiſe vp. the defendant pleaded that he was not admi- 
on Pleadings Niſtrator ; and where a plaintiff intitled him- 
A ſelf as adminiſtrator of an inteſtate, and the de- 
ord . fendant pleaded that the ſuppoſed inteſtate was 
rin mn living, the plea was allowed, | 
in Chen. But in a late caſe, wherein the plaintiff by 
his bill claimed to be inritled as heir at law 
to certain ellates in the bill, and deduced his 
title as ſuch; a plea that the plaintiff is not 
heir was held to be bad: in the argument of 
this caſe, it was ſaid in ſupport of the plea, 
that although this was in the negative, it is a 
good plea, as not adminiſtrator is a good plea, 
though in the negative; and that, in the pre- 
ſent caſe, it was the only defence the defend- 
ant could have to avoid the diſcovery that the 
plaintiff was not heir; the plaintiff might re- 
ply, and then the matter would come in iſſue, 
whether the plaintiff was heir or not ; and the 
Practical Regiſter 276 was cited, wherein it is 
ſaid, that a plea may ſhew that the plaintiff 1s 
not ſuch a perſon as is alledged, as feme ole, 
heir, Sc. 8 
| Os 


Court of Chancery, + 


On the other ſide, it was argued, that this 
plea, which was ſtated to be a plea in bar, was 
bad in form; for all pleas which go to the 
perſon of the plaintiff, are pleas in abatement, 
not in har: a plea mult not only traverſe facts 
contained in the bill, but it muſt ſtate a ne 
caſe out of the bill ; a plea of purchaſe for va- 
juable conſideration does this, for it ſtates there 
was no notice of the plaintiff's equity; in the 
preſent caſe the plea only denies what 1s ſtated 
in the bill. And the caſe of Gun v. Prior, 
16th December 1785, was cited, where, to a 
bill of the like kind with this, there was a plea 
in bar that the plaintiff was not a relation, or 
of kin to the perſon under whom ſhe claimed ; 
but that plea, as being a mere negative plea, 
was diſallowed : a plea of not adminiſtrator is a 


mere plea in abatement; is is only that the 


plaintiff has not as yet obtained letters of ad- 
miniſtration; and ſo the preſent, being a mere 
negative plea, ought not to be allowed. 

Lord Chancellor: This plea, if it is any 
thing, is a plea in abatement, wherein you tra- 
verſe the plaintiff's right; as, where you plead 
that he has never adminiſtered: a plea in bar 
is collateral to the bill; a plea in abatement 
is a traverſe; you never traverſe in a plea in 
bar: The ſingle queſtion is, whether a plea 
that the plaintiff is not Heir, is a plea in abate- 
ment? In the Practical Regiſter, not heir is 
reckoned among the pleas in abatement ; it is 
a good book, and ſeldom mentions any thing 
even ſo ſlightly as it does this, without autho- 
rity: but no inſtance is produced where ſuch 
a plea was admitted: the defendant can never 
be admitted to traverſe that the plaintiff was 
heir, but he muſt ſwear to all the particulars 
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344 The Pꝛattice of the 
which amount to ſhew him not to be heir; 
as in the caſe of a purchaſer for a valuable con- 
ſideration, if the bill charge particulars of ng. 
1 tice, the defendant muſt deny all the circum- 
Chan. Rep. ſtances particularly, and not generally deny 
21479- Notice. This plea ſtood over for further con. 
Wallis and ſideration; but was at laſt, upon the grounds 
another. above- mentioned, over- ruled. | 
A plea that the defendant is not the perſon 
he is repreſented to be, or that he has not ſuch 
a character to ſuſtain as is charged by the bill, 
is mentioned as a plea which may be ſupport. 
ey Re Ed; but it is ſaid, that in ſuch a caſe it was 
ordered, that the defendant ſhould put in his 
allegations upon oath, by way of anſwer, and 
then deſire judgment, whether he ſhould be 
compelled to anſwer the bill, and pray. his 
8 coſts for his urgent vcxation; but this in fact 
x Cary Rep, amounts to a plea, though it may not bear the 
37» title. 


| Of Pleas in Bar. 
\ PLEA in bar is commonly where ſome fo- 


reign matter or thing is ſhewed whereby, 
ſuppoſing the ſubject of a ſuit may be within the 
juriſdiction of a court of equity, and the court 
of Chancery may have the proper juriſdiction, 
though the plaintiff may be under no perſonal 
diſability, and may be the perſon he pretends 
Treatiſe up- to be, and may have a claim of intereſt in the 
bo N ſubject, and a right to call on the defendant 
Bill ys. Concerning it, and the defendant may be the 
perſon he is ſtared to be, and may claim an - 

tere 


Court of Chancery, 345 


tereſt in the ſubject, which may make him li- 
able to the plaintiff's demands, ſtill the ſuit, 
by reaſon of ſome additional circumſtance, is pra, Reg. 
barred. | 79e 
Pleas in bar are uſually divided into, pleas 
of matter of record, or as of record in the court 
itſelf, or ſome other court of equity; pleas of 
matters of record, or matters in the nature of 
matters of record in ſome courr, not a court of 
equity; and pleas of matters in pars. 
Under the firſt branch may be ranked, firſt, 
another ſuit depending in this court, or in any 
other court of equity, between the ſame parties 3 Alk. 587. 
for the ſarne cauſe ; ſecondly, a decree or or- 
der of the court by which the rights of the 
parties are already determined, or a diſmiſſion big. 626. 
of a former bill for the ſame cauſe. ern. 310, 
1. A plea of another ſuit depending in this 
or in any other court of equity, for the ſame 
cauſe, is a good plea: and where a defendant 
pleads the pendence of a former ſuit in another 
court for the ſame matter, on coming in of this 
plea, the plaintiff may and ought to obtain a 
relcrence to the maſter, and to procure his re- 
port, that the former ſuit 1s not in the ſame 
matters; and in ſuch cale the plea will be over- 
ruled; or the defendant may bring on the plea, 
and if it is pleaded, and both ſuirs appear to 
be for the ſame matter, the plea is always al- 
lowed; and this plea need not be ſer down 
ich the regiſter, being a matter recorded in 
this court; bur the plaintiff cannot plead a 
ſuit pending at law in bar of the plaintiff's de- 
mands in equity; bur after the anſwer is come 
in, the defendant inay put the plaintiff to his 
election, either to proceed at law or in equity; „ wi 
tough the practice was formerly otherwiſe. „„ 
Note, 
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Note, The order for making an election re. 
cites only, that the plaintiff proſecutes the de. 
fendant at law and in equity for one and the 
ſame matter, lo that the defendant is doubly 
vexed ; wherefore it provides that the plaintiff, 
his clerk in court, and attorney at law, having 
notice of the order, do, within eight days al. 
ter ſuch notice, make his election in which 
court he will proceed; and if he eleQs to pro- 
cced in this court (the Chancery), then the 
proceedings at law are by that order to be ſtay. 
ed by injunction: but if the plaintiff ſhall 
elect to proceed at law, or in default of ſuch 
election by the time aforeſaid, his bill is to be 
dilmified with colts; and note, if one makes a 

male Tot ſpecial election, to proceed at Jaw as to part, 
Jeky), maſ- and in equity as fo other part; with regard to 
ter of the what the plaintiff in equity elects to proceed 
chaelmas At law, his bill ought to be diſmiſſed with 
1723. anon. colts. 

A plea of this nature muſt aver, that the ſe- 
Treatiſe up- Cond ſuit is for the ſame matter as the firſt, 
en wih and therefore a plea which did not exprelsly 
Bill, 98; aver this, though it ſtared matter tending to 
and the calc hew it, was Conſidered as bad in point of form, 


of Devie | 

„ lod and over-rulcd upon argument; the plea muſt 
Brow low, 
in Chanc, 2h - 
234 July the ſuit, as appearance, or proceſs requiring 
dle appearance at leaſt, 


The pendence of a former bill was pleaded | 


in bar of a ſecond; but though both bills 
were of the ſame nature and effect, yet as the 


latter had ſome new matter, it was ordered, | 


that ſeeing the plea 'was good, the plaintiff 
1 Chan. Caf, ſhould pay the uſual coſts of a plea allowed, 
217. , but the defendant to anſwer the ſecond bill, 


Wortley. and the former bill diſmiſſed with 208. _ 
6 


alſo aver, that there have been proceedings in 


. ä — | upd —— =, . „ www 


— 22 — 


Court of Chancery. 

The defendant pleads that the plaintiff 
brought a former ſuit for the ſame matters, 
which ſuit is ſtill pending, for ought he knows 
o the contrary ; for the plaintiff it was inſiſt» 
ed, that this plea was not good, becauſe he 
does not politively aver that the former ſuit is 
{till pending; and no iſſue can be taken upon 
his knowledge to the contrary ; but the Maſter 


of the Rolls allowed the plea, becauſe the de- 


fendant ought not to have ſet it down to be 
argued; for by that he admits that the former 
ſuit for the ſame matter is pending; but the 
plea ought to have been referred to a maſter 
o examine whether there was a former ſuit 
ending for the ſame matter or not; and he 
laid, there needs no poſitive averment, that the 
former ſuit is ſtill pending, for that is examin- 


able by the maſter, and the defendant never 


(wears a plea of a former ſuit pending. 

A bill was brought againſt the defendants 
for tythes *; the cauſe was heard at the Rolls, 
and an account decreed, and the defendants 
directed to pay what ſhould reſpectively be 
found due; to a ſecond bill for the ſame mat- 
ter, the defendants plead the firſt bill and the 
decree; the plea was allowed, as the defend- 
ant would otherwiſe be put to double expence 
and double vexation. 

An adminiſtrator of a judgment-creditor 
brought the original bill, and died ; the exe- 
cutor of the adminiſtrator brought a bill of 
revivor, which was thought to be wrong, and 


More, It may not be improper to mention here the difference be- 
tween this court and the court of Exchequer in reſpe& of tythes : There 
they direct an account of tythes no further than the bringing of the 
bill; but here the rule of the court in general is, where an account of 
tthes is decreed, that it ſhall be carried down even to the time of the 
dualer report, and not to the filing ot the bill only, 


thereupon 


1Vern, 332 


3 Atk. 397. 
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thereupon another bill of revivor was brought 

by the fame plaintiff, having firſt taken ad. 
miniſtration Je honig non, &c. to the judg. 
ment-creditor; the defendant pleaded the bill 

was for the ſame matter, and upon this it was 
referred ro a maſter to examine whether it was al 

ſo, who made a ſpecial report, that e laft bill | 

of revivor is brought by the plaintiff in 4 dif 

ferent right from what the former was, but a 

does not ſay it was or was not for the ſame 
matter, 

Lord Chancellor over-ruled the plea, be. 

cauſe it appears that the bill is brought by 

a perſon in a different right; but the plaintiff 

is not intitled to colts upon ſuch diſmiſſion, 
becauſe the maſter's report is ſpecial and not | 
general, His Lordſhip alſo laid it down, that | 

a plea may be good for part, and over-ruled | c01 

for part ; but a demurrer mult be good for the | 

. 4 . whole, or void for the whole. a | 
the York Buildings Company, The reaſon of this determination ſeems to have 
been, that the firſt bill being wholly irtieg lar, the plaintiff could have no be- 


nefit irom it, and it might have been dilmilled upon demurrer,-Treatife vf on 
Pleadings by Enghſk Bill, 200, 


To a bill brought againſt the defendant as 

an executor to account, he pleads a ſuit in the 

court of Chancery at Jamaica brought againit I 

him by the plaintiff, with the like matter of fle 
complaint relating to the executorſhip; but | 
neither the term, nor even the year in which 

the ſuit was inſtituted, being ſet out with cer— 

tainty, there is not that averment which courts 

of law and equity both require in pleas; and 5 

as it was therefore deſective in form, Lord 

3 Ak. 585, Fordwwicke over-ruled the plea : fo the plea of 
a ſentence of the court of Admiralty, Which 

1 Bows was recited in the bill, and therefore bringing! 


Chan, Ren, 
A bill 


36. no new matter, Was over-ruled, 


Court of Chancery. 


A bill had been brought by a ſingle creditor 
in behalf of himſelf and other creditors againſt 
the executor, and alſo the deviſee of a teſta- 
ill tor's real eſtate; another creditor came in un- 
ger the decree in that cauſe before the maſter, 


and proved his debt, and now brings his bill 
ill in the name of himſelf and other creditors of 
fe the teſtator againſt his deviſee and executor, 
ut and makes the heir at law a party, who was not 


ſo to the former ſuit. | 

The deviſee and executor plead the former 
ſuit is ſtill depending. 5 

Lord Chancellor: A man who comes in be— 
fore a maſter under a decree is quaſi a party 
to that ſuit; the preſent plaintiff does not by 
his bill ſhew 1t was abſolutely neceſſary that 
the heir at law ſhould be brought before the 
court, and therefore allowed the plea. 

Note, The proper way for a creditor in ſuch 
a fituation to proceed, if the plaintiff in the 
original ſuit is dilatory, is by application to the 
court for liberty to conduct the cauſe. 


plea, that the former ſuit ſhould be preciſely 
between the ſame parties as the latter: for if a 
man inſtitutes a ſuit, and afterwards ſells part 
of the property in queſtion to another, who 
files an original bill touching the part ſo pur- 


t as 
the 
unſt! 
of 
but 
nich 


. ng the whole property will hold, 


So where one part owner of a ſhip filed a 


mY bill againſt the huſband for an account, and 
a aterwards the ſame part owner and the reſt of 
= he owners filed a bill for the ſame purpoſe, 


the pendency of the firſt ſuit was held a good 
plea to the laſt ; for though the firſt bill was 
 wluticieut for want of parties, yet by the ſe— 

I cond 


hich | 
ging! 


bill 
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it is not neceſſary to the ſufficiency of the 
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chaled by him, a plea of the former ſuit touch- 1 Be 
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cond bill the defendant was doubly vexed for 

the ſame cauſe : the courſe which the court has 

＋ taken in ſuch caſe has been to diſmiſs the firf 

by Eoglim bill, and to direct the defendant in the ſecond 

242. cauſe to anſwer upon being paid the coſts of 
Abr, 39, the plea allowed. | | 

2. A former decree ſigned and inrolled, may 

be pleaded to a new bill for the ſame matter; 

ſo after a decree, if the party againſt whom it 

is made intends to review the ſame, but does 

it by way of original bill, and not in the form 

nor with the ceyernonies of a bill of review, 

the defendant in this new cauſe may plead the 

vrat Reb: decree in bar; and an infant is bound by a 


decree in a cauſe in which he 1s a plaintiff as 
1 A lc. 631. 


3 &tk, 646, much as a perſon of full age; and equity in 


this follows the rule of law, where it is held 
an infant is as much bound by a judgment 
in his own action, as if of full age. | 

But to render this plea effectual, the decree 
mult have been ſigned and inrolled ; ſo where 
a decree ni/i by default, which was made abſo— 
lute upon no caule ſhewn, was pleaded to a 
bill brought for the ſame matter, it was held 
and ſo determined, that this decree could not 
be inſiſted upon by way of plea, becauſe it was 
not ſigned and inrolled; but it was permitted 

z Ve. 577- to ſtand for an anſwer, with liberty to except 
inſey v. : 8 , 
Kinſey, and ſave the benefit to the hearing. 

A decree for forecloſure in the common 
form, with an averment of non-payinent of the 
money, was pleaded to a bill for redemption, 

but there was no final order for the foreclo. 
Ibid. 45% ſure; and it was held, that as a plea it could 
Earl, not ſtand for want of ſuch final order. 

It is the ſtanding rule of the court, that a 


decree mult be inrolled before it can be pe 
ſe 


Court of Chancery. 


ed in bar to a ſecond ſuit for the ſame mat- 
ter; and where a decree nor inrolled was plead- 
ed, the ſame was diſallowed, and directed to 
ſtand for an antwer, with liberty to except 
bur though fluch decree cannot be pleaded di- 
rectly in bar, it might be pleaded, to ſhew that 
the bill was exhibired contrary to the uſual 
courſe of the court; and upon a plea of this 
nature, ſo much of the former bill and anſwer 
muſt be let forth as is necelſlary to ſhew that 
the ſame point was then in iſſue; for every 
plea that is ſet up as a bar muſt be ad idem; 
and therefore if a judgment or decree is plead- 
ed, it muſt appear to be ad idem; fo it is in- 
cumbent upon the defendant not only to plead 
that a bill was brought, and a decree made, 
but he muſt in ſuch plea ſet forth ſo much of 
the former bill and anſwer as to ſhew that the 
lame point was then in iſſue, | 

Where the defendant pleads a decree or order 
diſmiſſing a former bill for the ſame matter, it 
is a good plea, if the defendant ſhews it was res 
judicata, an ablolute determination in the court 
that the plaintiff had no title to relief; but it 
's not fufficient that the court implied that 
when they diſmiſſed the bill; and therefore a 
bill dropped for want of proſecution is never 
to be pleaded as a decree of diſmiſſion in bar 
to another bill. | 

Note, A decree ſigned and inrolled can only 
be altered by a bill of review. 


II. Under the ſecond branch of pleas in bar, 
may be ranked pleas in bar of matters of re- 
cord in ſome court not being a court of equity, 
%, iſt, a fine; 2d, a recovery; 3d, a judg- 
ment at law, or ſentence of ſome other court. 

1. A 


35% 


1 Atk. 30g, 


3 anon. 


Chan, Pleas 


29. 


2 Atk, 603. 


I Atk. 37 7. 
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1. A plea of fine and non-claim will bar any 
title in equity, as well as at law; and is a 
good bar thereunto; as if A has lands in truſt 
for B, and C enters upon him and levies a fine 
with proclamations, this will be a good bar to 
B the ceſtui que truſt, as well as to A, the truſ— 
tee; becauſe they are both within the ſame ſta- 
tute, and C has an oppoſite title, both as to 
the truſtee and ceſtui que truſt; but then C 
muſt deny that he claims from A, or if he 
does claim from A, he mult deny that he had 
notice of a truſt for B. 5 | | 

For if C claims from A, there are two caſes in 
in which the fine and non- claim would not bar, 

Firſt, If the fine was levied from A to C 
without confideration, there, ſince A was un- 
der a truſt, his conveyance to C was under the 

Gilb. Chan. ſame trult : fo if A levies a fine to C, and C 

on hath notice of the rruſt to B; there the fine 
and non-claim is no bar, becauſe the convey- 
ance by the fine is under the ſame truſt, and 
therefore cannot be ſer vp as a bar to it; ſo 
that whenever any perſon 1s charged as claim- 
ing under the truſtee, he muſt either ſet up his 
oppoſite title, or deny his claim as truſtee, or 
elſe if he claims under the truſtee, he mult ſet 
forth the conſideration, and deny the notice to 
ſhew that his fine was not forfeited by the 
ruſt; for if it was, the fine and non-claim 
can be no bar. | 

So it is where a man claims under a con- 
veyance, obtained by fraud, it only gains a le- 
gal title, and a truſt ariſes to the right owner; 
and therefore, if ſuch purchaſer by fraud le- 
vies a fine with proclamation, ſuch fine 1s no 
bar, becauſe he himſelf held the eſtate under 
a truſt to reſtore ic to the right owner ; and the 


fine itſelf is no more than a corroboration s 
| hl 


wm, =" — 7» _ n 1 Pt PE 


— ff — 


Court of Chancery, 


the title, which was under the truſt, and not an 
oppoſite title to it. 5 

So if he who comes in under a fraudulent 
conveyance, ſells by fine for a valuable conſi- 
deration, and without notice of the fraud, it is 
an oppoſite title, and the fine and non-claim 
may be ſet up as a bar. 

But if he ſells by fine without conſideration, 
or with, notice of the fraud, though upon con- 
ſideration, the truſt ſtill continues; and there- 
fore where a man is charged to claim under a 


| fraudulent conveyance, if he pleads a fine and 


non-claim, he mult in this caſe likewiſe either 


deny his claiming under the perſon commit- 
ting the fraud, or if he does claim under him, 


he muſt ſet forth, that he comes in for va- Chan, Caf. 
278. 


luable conſideration, and without notice of the 
fraud. 


Secondly, If the equity or truſt be created 


by the fine, that fine and non-claim ſhall never 
bar the equity created by it, for this is not an 


oppoſite title, but a title created by the fine, ſo 


that it cannot bar the truſt that was annexed 
8 it, and under which truſt the cęſtui que truſt 
eld it. 

Where a purchaſe is pleaded for a valuable 
conſideration without notice of the plaintiff's 
title, it is ſufficient to aver that the perſon 
who conveyed was ſeized, or pretended to be 
ſeized at the time that he executed the pur- 
chaſe deeds ; but if the purchaſer ſets up a fine 
and non-claim as a bar to the plaintiff's right, 
It is not ſufficient to aver, that at the time 
the fine was levied, the ſeller of the eſtate Be- 
ing ſeized, or pretending to be ſeized, conveyed, 
Sc. but there muſt be an averment that he 
was actually ſeized ; it is not, indeed, neceſſary 
to ſay, that he was ſeized in fee; for if it is 

oL, I. Aa 5 averred 


Gilb, Chan, 


62, 


Baggot, 
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averred that he was ſeized ut de libero tee. 

mento, et fic ſeiſito exiſtente quidem finis ſe le- 

If it is a mere legal title, and a man has 

purchaſed an eſtate which he ſees himſelf has 

a defect upon the face of the deeds, yet the fine 

will be a bar in equity, and not affect him 

with notice ſo as to make him a truſtee for the 

perſon who had the righr, becaufe this would 

be carrying it much too far; for the defect up- 

Ibid. on the face of the deeds is often the occaſion 
„lig. vid, Of the fine's being levied. | 

alſoReading The operation of a fine and non-claim is 

Rey not by turning it into a right, but it is by force 

mond,— of the bar ariſing from the ſtatute of non- 

Faro claims; and in pleading a fine and non-claim 

—— there is the ſame ſtrictneſs in equity as in 


1 Lord Ray- * 
mond z law * 


Pbich hes, A fine levied upon a bare poſſeſſion, with 


the rules of 


pleading a ee may be a bar in equity, if a legal 

fine, ar, though with notice at the time the fine was 

All. 24% levied, but with reſpect to equitable titles there 

is a diſtinction: for where the equity charges 

Treat wp. the lands only the fine bars; but where it 
iſe up · „ 

on Pleadings Charges the peſon only, in reſpect of the land, 
n ̃ĩ 

; Therefore if a man purchaſes from a truſtee, 

and levies a fine, he ſtands in the place of the 

ſeller, and is as much a truſtee as he was; fo 

in the caſe of a grantee of a mortgage, —_ 

he levies a fine, that will not diſcharge tne 

2 Alk. 63x, equity of redemption : ſo where tenants gte 

a conditional poſſeſſion only, provided they 


may pay their rents to a third perſon till a ſuit 


is determined, a fine levied under ſuch a pol- 
ſeſſion will not be ſuffered to ſtand ; even dt 
Ibid, 390, law, fines will be ſet aſide for fraud, as in the 


391. Cale of a tenant for years: but there are = 
IH | 0 


Ln — — —_ 3 


— — 


Court of Chancery, 355 


of equitable, as well as of legal titles, in which 
a fine and non-claim will bar, notwithſtanding 
notice at the time of levying the fine, 

A fine and non-claim may be pleaded in bar 
to a bill of review; but where a defendant plead- 2 Vern. 19. 
ed a fine and non-claim in bar of the title ſer 
up by the plaintiff ; the plea was over-ruled, 
becauſe the pendency of the ſuit here, as 
it was a matter proper for equity, has prevent- 
ed the running of the fine, | 

A plea of conveyance, and of fine and non- 
claim, is not multifarious, but a good plea, to: rrown's 
a bill inpeaching the conveyance as not being CM": Rep. 
for valuable conſideration. | 6 

2, To a claim under an entail, a recovery | 
duly ſuffered, with the deed to lead the uſes of 
that recovery, may be pleaded ; if the eſtate Treatife up- 


2 Atk. 631, 


2 Atk, 389. 


limited to the plaintiff, or under which he on Piradings 


, by Engliſh 
claims, is thereby deſtroyed. Bill, 203. 


3. If the judgment of a court of ordinary 
juriſdiction, has finally determined the rights 
of the parties, the judgment may, in general, 
be pleaded in bar of a bill in equity : thus to 
a bill brought for diſcovery and relief, and to 
prevent the defendant from ſetting up a legal 
title in a truſtee, as a defence to a writ of 
right brought by the plaintiff to try a title to, Brown's 
certain eſtates mentioned in the bill, the de- g bl. 
{ndant pleaded that the writ of right had been as 
tried and determined againſt the plaintiff, which 4 Lain 
was held a good plea to a farther diſcovery, . Pery- 

So where a ſpecific legacy being left to L, 
he applied to the executor, who aſſented, but 
delayed to deliver it; L brought an action of 
trover for it, and had a verdict and 200 l. da- 
mages: the executor preferred his bill in this 
court; and inſiſted, firſt, That an action of 


4 2 trover 
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trover would not lie for a legacy; and ſecond. 
ly, That it is a verdict againſt conſcience, the 
damages being exceſſive, The court held, that 
after an executor has aſſented, an action of tro- 
ver certainly lies for legacy; and that this was 
not a caſe where they would relieve againſt a 
verdict, and therefore allowed the plea of the 
verdict and judgment“: but in a caſe where 
a foreign ſentence in a commiſſary court in 
3 Alk. 275. France was pleaded to a bill brought in this 
court for the ſame matters as thoſe to which 
the plea related, the ſame was over-ruled ; for 
it was a proper caſe to ſtand for an anſwer, 
with liberty to except, and the more fo, as it 
was a ſentence in a commr/ſary court only, which 
is of a political nature; but if the foreign court, 
pronouncing a ſentence or judgment, has ful 
Juriſdiction to determine the rights of the par- 
ties, the judgment or ſentence of ſuch a court 
may be a proper defence, by way of plea; | 
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1 | but, if there is any fraud charged, the judg- | 
1 ment or ſentence cannot be pleaded, unleſs the | 
bi. fraud be denied by the plea, and the plea ſup- 
. ported by an anſwer to the charge of fraud. i 
„ If a bill is brought in this court to ſet aſide ; 
„ a will relating to a perſonal eſtate only, and ; 
4 to ſtay the probate thereof upon a ſuggeſtion p 
q that the will was gained by fraud, the defend- : 

ant may demur to the juriſdiction, becauſe it 

| „ 3 Atk, 224 —Vo'e, Io this cafe the court ſaid, that as to relieving 
b againit vergiats, tor being contrary to equity, thole caſes are, where tie of 

} p aintiff knew the fact of his own knowledge to be otherwile tha 

(/ what the jury find by their vergict and the defendant was ignorant of it 
1 #t che tei; as where the plainuft's action might be for a debt, Kc. re 

I and the d-Jendant after the verdict diſcovers a receipt for the very de. 
| rand in the act on; here the court would relieve, but even in this (| 
13 aud ſuch hike cates, the court will not always ieheve againſt a verditt an 
] Where the defendant ſubmits to try it at law fiſt, where be might, by ; 
a bill of diſcov:ry, have come at this fact by the plaintiff's anſwer uf tf 


on oath, betoure anz trial at law was had, 


15 


lea; 
adg- 
5 the 
ſup- 


aſide 
and 
ſtion 
fend- 
Ie it 


relieving 


here tie Ax 


ile that 
ant of it 
i gots xc. 
very de · 
in this, 
a verditt 
might, by 
nlwer op- 


15 


Court of Chancery, 357 


is apparent upon the face of the bill, that the 
ſpiritual* court has the proper cognizance of 

wills relating to perſonal eſtates, and can de- 

termine fraud concerning them, and that there- 

fore ſuch a bill *is improper in this court: 

but where the fraud practiſed has not gone to : 
the whole of the bill, but only to ſome parti- * 5 
cular clauſe; or if the fraud has been prac- 2 *- Wil. 
tiſed to obtain the conſent of the next of kin Kick », 
to the probate ; the courts of equity have laid Bandy. 


apc — 
hold of theſe circumſtances to declare the exe- be. Cai, 
cutor a truſtee for the next of kin “. 358, 


iVern, 397. 
Bennet v. Vale, 2 Atk 324, Bouchier . Taylor, 7 Brown's Parl. Caf. 414. 


2 Vern, 8, 76, ; but with teſbett to the limits of the juriſdiction (f a court of 


equity in teſtamentary matte!s, vide Sheffield v. Ducheſs of Buckinghamſhire, 
1 Alk. 628, Barnſley v. Powell, 1 Veſey 119. 284. 


* Treatiſe upon Pleadings by Engliſh Bill, 206, 


Where a bill was brought by a member of 
Gray's Inn, againſt the treaſurer, benchers, and 
ſteward of the inn, for an account of the mo- 2 
nies paid for the renewal of grants of chambers, 
and that the ſociety might be decreed to re- 
new the plaintiff's term in ſeveral ſets of cham- + Hoon} 
bers, the defendants pleaded that Gray's Inn er 3 
vas a voluntary ſociety, governed by benchers, age Fs 
who make rules for the regulation of the ſo- others, 
clety, and the letting of chambers, &c. /ubje# 3 
% an appeal, in caſe of diſputes, to the Lord « Wii. 5. 


Chancellor and the twelve Judges; and the plea [ts cates 


Douglas 
was allowed. 349, 


III. Under the third branch of pleas in bar, 

of matters in pais, may be ranked, 
1. A ſtated account; 2. an award; 3. a 
releaſe; 4. a will or conveyance; 5. a pur- 
Chaſe for valuable conſideration; 6. a plea of 
any ſtatute which may be a bar to the plain- 
lif's demand, as the ſtatute of frauds and 
| Aa 3 perjuries, 
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perjuries, or the ſtatutes for limitation of ac. 
tions may be conſidered as a plea of matter in 
ais. 
1 1. A plea of a ſtated account is a good bar 
to a bill for an account ; for there is no rule 
more ſtrictly adhered to in this court, than, 
that when the defendant ſets forth a ſtated ac- 
count, he ſhall not be obliged to go upon a 
general one, becauſe very often a ſtated ac- 
count would unravel a perplexed affair, which 
might otherwiſe be left in the dark, if left to 
a general one; and therefore where there is a 
plea of a ſtated account to a bill brought for 
+ Ack. x, à general one, the plaintiff muſt amend. 
If fraud be objected to the ſtated account, 
and to the ſtating of it, and all the circum- 
ſtances of fraud anſwered and denied, the plea 
of ſuch account is a good one, for that is not 
exceptio ejuſdem rei cujus petitur diſſolutio; for 
that which ſhould deſtroy the ſtated account 1s 
the fraud, and that is denied, and therefore 
ſuch ſtated account ſtands proper to be plead- 
ed againſt any unliquidated demand; for other- 
wiſe no man would be ſafe in ſtating his ac- 
count, and delivering up his vouchers, rouch- 
ing the particulars ; and therefore the plaintiff 
who has the vouchers delivered up to him, 
which always ought to be part of the plea, 
ought to aſſign error in the account, which it 
is ſuppoſed he is able to do, having the vouch- 
ers in his hands, whereby to make out ſuch 
Gilb, Chan. error. 
1 The delivering up vouchers is an affirmatio 
that the account between the parties was a ſta- 
ted one; but to make it ſo, it is not abſolute- 
ly neceſſary that they ſhould be delivered up 
at the time the account is ſettled ; for inſtance, 
| | in 
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Court of Chancery, 


in the caſe of bankers and their cuſtomers, it 
is ſeldom done, but the draughts which are 
made upon them, are conſtantly kept on files, 
becauſe they are vouchers, and of uſe in clear- 


ing up diſputes between their ſhop and a third, A. un 
perſon. - 


And where perſons have mutual dealings, 
ſigning the account is not abſolutely neceſſary 
to make it a {tated account; for inſtance, where 
there are tranſactions between a merchant in 
England and a merchant beyond fea, and an 
account is tranſmitted here from the perſon 
who is abroad, it is not the ſigning which will 
make it a ſtated account, but the perſon to 
whom it 1s ſent, keeping it by him any length 
of time, without making any objection, which 
ſhall bind him, and prevent his entering into 


an open account afterwards ; bur it is neceſſary ta, 232. 


that the defendant in pleading a ſtated account 
ſhould ſhew it was in writing, and likewiſe 
the balance in writing, or at leaſt ſet forth 
what the balance was. 

Where a bill is brought to impeach an ac+ 
count, and the defendant pleads a ftated ace 
count, 1t is not neceſſary in every caſe that the 
account ſhould be annexed by way of ſchedule 
to the anſwer, for the plea is ſufficient in caſe 
It be a fair account between the parties; but 
if the bill not only impeaches the account, 
but charges the plaintiff, has no counterpart of 
the account, the account ſhould be annexed by 
way of ſchedule to the anſwer ; that if there are 
ay errors upon the face of it, the plaintiff 
may have an opportunity of pointing them 
Out, | 

A bill was brought for an account; to which 
le defendant put in a plea of a ſtated account 


A a 4 as 


Ibid, 399. 
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as to all matters herein before accounted for; 
and this plea was held to be bad, becauſe 
the defendant, as to any errors charged in the 
account, might by ſuch a plea effectually de. 
fend himſelf againſt the diſcovery of any error, 
by ſaying only it was before accounted for; he 
muſt aver that the ſtated account is juſt and 
3 Alk. 30. true, to the beſt of his knowledge and belief, 
if neither error nor fraud 1s charged ; but if 
Gilb, Chan, Error or fraud are charged, they muſt be de- 

56. nied by the plea as well as the anſwer. 
If one merchant ſends” an account- current 
to another in a different country, on which a 
balance is made due to himſelf ; the other 
keeps it by him about two years without mak- 
ing objections to it; the rule of this court and 
of merchants is, that it is conſidered as a ſta. 

2 Vel. 239 red account. | 

2. A plea of an award is not only good to 
the merits of the caſe, but to the diſcovery; 
for a defendant to a bill is not obliged to ſet 
out the whole account between him and the 
plaintiff after an award in his favour in rela- 
tion to that very account, for that is conclu- 
ſive to all the parties, till an error is ſhewn in 
taking the account, or partiality and improper 
behaviour in the arbitrators ; and if any par- 
ticular error is pretended, the plaintiff ought 
3 Alk. 53% to charge it with all its circumſtances : the on- 
ly ground to impeach an award is colluſion, 
or groſs miſbehaviour in arbitrators, for other- 
wiſe, being made by judges of the parties own 
chuſing, it is final, and binding upon all par- 
Bog fed. ties, or no perſon would ever accept of being 
wick, arbitrator. FLEE | 
Thus where a bill was brought to ſet afide | 
an award, and the arbitrator was made a pu 
an 


Court of Chancery, 361 

and a diſcovery ſought from him of the grounds 1 
and foundation upon which he made the award, 3 
and that the ſame might be ſet forth minute- 4 
ly in his anſwer ; | 

The arbitrator pleaded in bar to ſo much as 
ſeeks ſo particular a diſcovery, that he was not 
obliged to ſer forth minutely the grounds and 
foundation upon which he made his award. 

Lord Chancellor: Unleſs there is corruption 
or partiality in an arbitrator, the party cannot 
ſet aſide the award; and if it ſhould be allow- 
ed to make arbitrators defendants, and give 
them all this trouble to ſet forth the particular 
reaſons upon which they founded their award, 
it would introduce very great inconveniencies, 
and be a diſcouragement to any perſon to un- 
dertake a reference ; if there was any palpable 
miſtake made by an arbitrator, or miſcalcula- 
tion in an account that had been laid before 
him, the party aggrieved might bring his bill 
againſt the party in whoſe favour the award is 
made, to have it rectified, and not againſt the 
arbitrator : Plea was allowed. 3 Atk, 6446 

There are many inſtances in this court where 
arbitrators charged in a bill with corruption | 
and partiality may plead the award in bar to | | 
the diſcovery ; but there thoſe charges muſt = 
not only be denied by way of averment in the | 
plea, but the plea muſt be ſupported by an | | 
anſwer ſhewing the arbitrators to have been in- þ 
corrupt and impartial, or the court will give 


the party a remedy by making the arbitrators 
pay colts, _ n — 


J. A releaſe is proper to be pleaded in bar 
of the bill, if the plaintiff or a perſon under 
whom he claims, has releaſed the ſubje& of his 
demand ; but the defendant muſt ſer forth the 
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362 The-Ptattice of the 
valuable conſiderations upon which ſuch re. 
leaſe was made, otherwiſe fraud will be pre. 
ſumed ; and where a releaſe is pleaded to a 
bill for an account, it muſt always be under 

min Page ſeal, otherwiſe it is to be pleaded as a ſtated 

„„ account only): 

4. The plea of a will made in favour of the 
defendant, and that it was duly executed, has 
been held good in the caſe of a bill brought 
to ſet aſide the will upon the ground of fraud; 

as where it was ſuggeſted, that the teſtator was 
incapable of making a will by being perpety- 
ally in liquor, and particularly when he exe- 

cuted the will: the defendant pleaded the will 
was duly executed, and that it ought to pre- 
vail till upon an iſſue at law it ſhould be 
found to be otherwiſe; and the plea was al- 
lowed. 

But the fame bill having alſo prayed that a 
receiver might be appointed, the court ſaid, 
that as to ſo much of the plea as extended to 
that part of the bill, it muſt be diſallowed; 

1 Atk, 17, for the hands of the court ſhould not be tied 

os ©, vp, if, in the progreſs of the cauſe, it ſhould 

352, * * be neceſſary to appoint a receiver. 

In a bill for a diſcovery of title, the defendant 
may plead that the complainant has conveyed 
the premiſes in queſtion, or his right to them, 

= another perſon, or he may plead a convey- 

2-9, 226, ance from the anceſtor to himſelf. | 

5. A purchaſe, or mortgage, for a valuable con- 
ſideration without notice of the plaintiff's title 
is a good plea, in bar of a bill brought to be 
let into the poſſeſſion of an eſtate; but the 
plea myſt aver that the vendor was ſeized in 
fee, or that the defendant believes and is ad- 
viſed, that he was ſo at the time of the purchaſe; 
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for if it be charged in the bill, that the vendor 
was only tenant for life, or tenant in tail, and 
; diſcovery of the title be prayed, the defendant 
cannot cover ſuch diſcovery, unleſs he ſwears 
i ſcizin in fee in the vendor, or to his belief of 
ſich ſeizin at the time of the purchaſe, or that 
ſoch fines and recoveries were levied and ſuffered, 
45 would bar an entail, ſuppoſing the vendor was 
only tenant in tail; for if the defendant (the 
purchaſer) ſhould ſet forth a purchaſe by leaſe 
ind releaſe, that would paſs no more from the 
nant in tail than it lawfully may paſs, and that 
„ only an eſtate for the life of the tenant in 


Court of Chancery, 


363 


ail, and there is no bar in that caſe againſt the gib. chan, 


iſne, 


It is incumbent alſo upon the party relying 
upon this plea to ſet forth the purchaſe money, 
for if he is not a purchaſer for valuable conſi- 
deration, but is only a volunteer, that is no 
bar to the diſcovery: alſo the deeds of purchaſe 
kiting forth the dates, parties and contents brief- 
V, and the time of their execution mult be ſet 
forth; notice muſt alſo be denied in the plea, other- 
wie it is not a complete equitable bar; for if he 
had notice of the plaintiff's title, though the de- 
endant paid a full value for his purchaſe, he is 
wot a conſcionable purchaſer; notice of the 
Haintiff's title muſt alſo be denied in the an- 
wer, for that is matter of fraud and cannot be 
ered by the plea, but it muſt be denied by 
te plea, otherwiſe, there is not a complete plea 


577 38. 


3 court on which the plaintiff may take iſſue. ibid. 58, 


It is nor ſufficient to deny notice of the plain- 
07's title at the time of the execution of the 
ted, or payment of the conſideration money, 
but the defendant muſt ſwear he had no notice 
uber at or before the execution of the deeds, or 


: 
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2 Alk. 397- at or before the payment of money: but it is 
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630. ſufficient to aver, that the perſon who conveyed 
or mortgaged, was ſeized or pretended to be 
ſeized, when he executed the purchaſe or 

1 mortgage deeds; ſecus, where a purchaſer ſets 

id, 630 · 


P. Wil. up a fine and non- claim as a bar, he muſt aver 
231. » that the vendor was actually ſeized. 

It was ſaid by Lord Chantellor Hardwicke, 
that a man who purchaſes for a valuable con- 
ſideration, with notice of a voluntary ſettlement 
from a perſon who bought without notice, ſhall 
ſhelter himſelf under the firſt purchaſe, but it 
muſt be the very ſame intereſt in every reſpect; 
but a man cannot defend himſelf in this court 
as a purchaſer for a valuable conſideration under 
articles only; for if he is injured, he muſt ſue at 

v Atk. 571. Jaw upon the covenants in the articles, 

A bill was brought to be let into the poſſeſſion 
of an eſtate, the defendant pleaded a purchaſe } 
for a valuable conſideration, and that the 
money was paid, or is bona fide ſecured to be paid; 
but the fact was, that the conſideration money 
was never paid, but only ſecured to be paid. 

Lord Chancellor: The defendant has not paid 

the money yet; and therefore, as he has notice 

now of the plaintiff's title, and the money he 

has ſecured to be paid, may never be paid, 

3 Atk, 303. Conſequently the plea muſt be over- ruled. | 

A. deviſes the eſtate in queſtion to B in tail, 
remainder to C in fee, and a bill was brought 
by the heir of the body of B, for deeds and 
writings in poſſeſſion of the defendant :—the 
defendant pleaded he is a purchaſer for valuable 
conſideration from C, and had no notice of the 
plaintiff's title; but the plea was over-ruled 
upon the ground, that where a defendant claims 
under a conveyance in which there is an mw | 
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| ment, the court will upon the plaintiff's offer 
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tail prior to the eſtate under which he purchaſed, 

tis incumbent upon him to fee if that eſtate 

is ſpent; ſo where the bill charges particular 1 All. 5... 
and ſpecial inſtances of notice of the plaintiff's _ 
title on the defendant, his denial of notice 
generally is not ſufficient, but the notice mult 
be denied as ſpecially and particularly as it is 
charged. 

[t is a conſtant, invariable rule of the court, 
that any mortgagee may protect himſelf from a 
diſcovery of his title deed, if he denies notice of 
the plaintiff's title; ſo an aſſignee of a mort- 2 Ye. 450. 
gagee, from perſons not having notice of mort- 
gagor's being only tenant for life, is not bound 
to diſcover whether he himſelf had norice, as he 
had a right to avail himſelf of the mortgagee's » Brown's | 
want of notice. Chan. Rep, 

Notice and fraud muſt alſo be denied gene- 
rally by way of averment in the plea, otherwiſe _ _ : 
the fact of notice, or of fraud will not be in Flesdings by 
iſſue“; but where a defendant in his plea of ag eee, 


2 16, where 


purchaſe for a valuable conſideration, omits to the reader 


wag + Hy : ill f 
deny notice, if the plaintiff replies to it, all the three — 


defendant has to do, is to prove his purchaſe ; h reg 
* . 0 , - 5 . > , 18 elfte 
and it is not material if the plaintiff proves determined 


notice, for it was the plaintiff's own fault, that e Ford | 
he did not ſet down the plea to be argued, in Thurlow 


which caſe it would have been over-ruled F fd 


large, 


In a bill againſt a jointreſs to diſcover her +3. win. 
title, by the heir at law to the perſon who made %* 


the jointure, and no appearance of any ſettle- 


2 Atk. $15, 


to confirm the jointure oblige a production of 

the deed; without ſuch offer, the ſettlement is a 

good plea in bar, but it muſt be ſet forth with 

ſufficient certainty; ſo a plea of bare title only : Ve". 480, 

Without ſetting forth a valuable conſideration 
will 
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will not protect a defendant from giving an an. 
2 Atk. 241. [wer to the title ſet up by the bill. 

Notice to the agent is notice to the party; 
as where A makes three ſeveral] mortgages to 
B, C, and D, and in the laſt mortgage B i 
a party, and agrees that after he is paid he will 
ſtand a truſtee for D, it was decreed that C 
ſhall be paid before D, for all the ſecurities be- 
ing tranſacted by the ſcrivener, notice to him 

Vern. sd, was notice to D. 

So where A having notice of an incumbrance, 
purchaſes in the name of B, and then agrees | 
that B ſhall be the purchaſer, and he accordingly 
pays the purchaſe money without notice of the 

incumbrance: tho' B did not employ A, nor 
knew any thing of the purchaſe till after it was 
made; yet B approving of it afterwards made} 
A his agent 4 znitio, and therefore ſhall be 
Ibid, beg. affected with the notice to A: ſo notice to a 
1 Vern. 285, Man's counſel is notice to the party; but where 


Vide allo à counſel comes to have notice of the title in 


Lowther 5 . . | 
and Chatl- another affair, which it may be, he has forgot, 


poo in Gee. When his client comes to adviſe with him in 

2. 1941. a caſe with other circumſtances, that ſhall not be 
4% ſuch a notice as to bind the party. 

With actual notice you may affect any one 

by an original bill; but as to notice purely by] 

a lis pendens, you ſhall not affect any one who 15 

no party to the ſuit by an original bill; unlels 

the former cauſe has proceeded to a decree; 

for if the firſt ſuit be proceeded in with effect, 

all perſons that come in pendente lite, though 

they be no parties to the ſuit, their intereſt ſhall 

be bound, and avoided by the decree in that 

Ibid. a, Cauſe; but in the caſe of Worley v. Lord Schl 


3 Will, 1a7. borough, Lord Hardwicke Chancellor ſaid, that 


a decrce is not to be looked upon as a general 


Court of Chancery, 367 
notice, and that there is no ſuch doctrine, that | 
men are to take notice of the decrees of this 

court, though they are to take notice of a lis 
pendens. f 

A bill was brought to prove a will, and per- 
petuate the teſtimony of the witneſſes: the de- 
ſendant pleaded himſelf a purchaſer without 
notice of any ſuch will, and inſiſted that unleſs 

there had been a verdict in affirmance of ſuch 

will, (nothing hindering the plaintiff, but that 


al- 


ty; 
5 10 
B is 
wall 
it. C 
3 be- 
him 


ance, ifhe had a title he might recover at law,) the 
grees WW rlaintiff ought not to be admitted to examine 
ingly | his witneſſes, thereby to bring a cloud over a 
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not be 


purchaſer's eſtate; and the court allowed the 

lea. 1Vern. 354. 
6. The ſtatute of frauds and perjuries has been ag Car, 2. 
pleaded to a bill brought for the ſpecific per- © % 
formance of an agreement with an averment, that 

there was no agreement 1n writing ſigned. by 

the defendant, nor any perſon by him lawfully 
authorized, in a caſe where the defendant had 

altered a draught with his own hand, for the 
purchaſing by him of an eſtate, and, though the 

ſeller afterwards executed the conveyance and 

cauſed it to be regiſtered ; but this was held not; p. win, 


ny one to be ſuch a ſigning on the part of the defend- 226. 

el by f | Hawkins v. 
y 9 ant, as to take it out of the ſtatute. Holmes, 

who : | In the argument of this caſe the Lord Chan- 

unleſs 


cellor (Lord Macclesfield) ſaid that unleſs in ſome 
particular caſes where there has been an ex- 
ecution of the contract by entering upon and 
improving the premiſes, the party's ſigning the 
agreement is abſolutely neceſſary for the comple- 
ing of it; and to put a different conſtruction 
upon the act would be to repeal it. 
So where a bill was filed for the ſpecific per- 
formance of an agreement, for the renewal of 
4 a leaſe 


lecree; 
effekt, 
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in that 
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368 The Pzattice of the 
a leaſe of a houſe from Moore and his wife to 
Stokes; there had been ſome difficulty about the 
terms of the renewal, but at length (as the bill 
charged) they came to an agreement, and the 
defendant Moore being called upon by the plain- 
tiff to prepare the leaſe, Moore named a Mr, 
S. for that purpoſe, and rote certain inſtruc. 
tions from whence the leaſe was to be prepared, 
in theſe words; viz. © The leaſe renewed Mr. 
Stokes to pay the King's tax, alſo, to pay 
Moore 241. a year, half yearly; Mr. Stokes to 
keep the houſe in good tenantable repair.” To 
this bill the defendants having pleaded the] 
ſtatute of frauds, and that plea having been or- 
dered to ſtand for an anſwer with liberty to 
except, and the defendants having then by their 
anſwer admitted the written inſtruEtions, one quel- 
tion made on the hearing the cauſe was, whethe 
there was a ſufficient ſignature by Moore to take 
this out of the ſtatute, And for the plaintiff it 
was inſiſted that Moore having written his ow 
name in the body of theſe inſtructions woulc 
amount to ſuch a ſignature—and that it did not 
ſignify whether the name was to be found at thi 
body or the top, or in the body of the inſtri 
ment, and it was likened to the caſes upo 
wills, in which it had been determined, that thi 
teſtator's writing his name in the introduction 

welford” to the will, was a good ſigning within thi 

3 atk, 503. ſtatute. | 

On the other fide, the caſe of Hawkins v 
Holmes (above cited) was relied upon. Th 
then Lord Chief Baron, (Skynner,) and Mr 
Baron Eyre, (the preſent chief Baron, ) delivere( 
their opinions, (and the other barons agreed, 
that the ſignature required by the ſtatute 18 


have the effect of giving authenticity to a 
who 


Court of Chancery, 


whole inſtrument, and where the name is in- 


ife to ſerted in ſuch a manner as to have that effect, 
at the it did not much ſignify in what part of the in- 
e bill ſtrument it was to be found—as in the formal 
id the introduction to a will—bur it could not be 
plains imagined that a name inſerted in the body of an 
a Mr, inſtrument and applicable to particular purpoſes, 
ſtruc WW could amount to ſuch an authentication as 
pared, the ſtatute required—upon which (as well upon 
Mr. another) ground the bill was diſmiſſed.“ 

) pay So where on a marriage 25 the intended 
pkes to huſband and the young .lady's father went to a 
f 5 counſellor's chambers, to have in conſideration 
d the] 


369 


bn 1 P. Will. 
770, 771. 
Mr. Cox's 
edition, in 
notes, Wha- 
ley W, Buge- 
nal, 6 Bro. 
P. C. 45. 


and ſeveral 


v.her eaſes 
upon this 
ſubject col- 
lefted in 
Whitbreal 


of the portion the father propoſed to give, a «. Brock- 


Cha, Reps 


ſettlement drawn; minutes of the agreement b Bro. 
erty to were taken down in writing by the counſel, and 404. 
y theit given by him to his clerk to be drawn up in 
q form: the next day the father dies, and the day 


following the marriage was ſolemnized; and 
the huſband and wife brought a bill ro compel a 
ſpecific execution of the marriage agreement, 
and to have the portion paid; the defendant 
pleaded the ſtatute 'of frauds and perjuries, and 
on arguing that plea, the benefit thereof was 
ſwed to the hearing; and upon the hearing the 


intiff it 
his ow 
; would 
did not 
d at the 


e inſtr i court held this agreement to be within the ſtatute, Ae 
es upo Prec, in Chan. 403 —Nete, In this caſe it ſeemed to be agreed both by the 
that the court and counſel, that if the marriage had been had upon the foot of this wri- 
&ti ting, and the father had been privy and conſenting to it, that he ſhould after» 
oductiol wards have been obliged to execute his part thereof. Vid, alſo 1 Eq, Abridg. 
thin th 21. 8. 8. C. 2 Chanc. Rep. 284. 9. O. Gilb, Chance. 238. Prec. in Chan. 


208, 374. 380. 526, $33» 


whins v But in a ſubſequent caſe, (where a queſtion 
n. aoſe upon. the ſtatute of frauds and perjuries, 
and M whether a perfon /ub/cribing a deed as a witneſs 
delivere( only, which ſhe knew the contents of, could be 
agreed {41d to have ſigned it within the meaning of that 
tute is t ſatute,) the Lord Chancellor ſaid: 

y to dh Vor. I. wy. - The 
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The meaning of the ſtatute is to reduce 
contracts to a certainty, in order to avoid per- 


jury on the one hand, and fraud on the other; 


and therefore both in this court and the courts of 
common law, where an agreement has been re- 
duced to ſuch a certainty, and the ſubſtance of 
the ſtatute has been complied with in the mate- 
rial part, the forms have never been' inſiſted 
upon. 

The word party in the ſtatute is not to be 
conſtrued party as to a deed, but perſon in ge- 
neral; or elſe what would become of thoſe 
decrees, where ſigning of letters, by which the 
party never intended ro bind himſeif, has been 
held to be a ſigning within the ſtatute? 

There have been caſes where a letter written 
to a man's own agent, and ſetting forth the 
terms of an agreement as concluded by him, 
has been deemed to be a ſigning within the 
ſtatute, and agreeable to the proviſion of it. 

And he denied the general doctrine as laid 
down in Bades v. Amburſt, though true as 
applied to that caſe by Lord Cowper, and ſaid 
the difference berween the two caſes was, that 
the writing there, though all in the father's 
hand, was only a ſketch of an agreement not 
ſettled or confirmed by the parties ; but here the 
defendant ſigned it as a complete agreement, 
and as ſhe knew the contents, is to be bound by 
it in the preſent caſe. | 

Thus where the plaintiff had agreed for the 
purchaſe of an eſtate of the defendant, but the 
agreement was not reduced into writing; how- 
ever in confidence of the agreement, the plain- 
tiff had given orders for conveyances to be 
drawn and engroſſed, and went ſeveral times to 
view the eſtate; ſome time after the Gt 

f - lent 


Court of Chancery. 
ent a letter to the plaintiff informing him, that 
at the time he contracted for the ſale of the 
eſtate, the value of the timber was not known to 
him, and that the plaintiff ſhould not have the 
eſtate, unleſs he would give him a larger price: 
the bill was brought to carry the agreement into 
execution, to which the ſtatute of frauds was 
pleaded. | 85 
The Lord Chancellor allowed the plea, and 
obſerved the letter could not be ſufficient evi- 
dence of the agreement, the terms of the agree- 
ment not being therein mentioned: as to the 
objection that this agreement was in part per- 
formed, he allowed, that when a man takes 
poſſeſſion in purſuance of an agreement, or does 
any act of the like nature, the court will decree 
an execution of it; but the circumſtances only 
of giving directions for conveyances, and going 
to take a view of the eſtate, he thought not 


| 1 Atk. 13. 
ſufficient, Note, Se, 


reſpe to ſupplying or explaining written agreements by parol evidence, vid. 
Blackſtone's Rep. p. 1250, Preftun v. Merceau, where that learned author 
ſays, ( Courts ſhould be very cautious in admitting any evidence to ſupply or 
explain written agreements, elſe the ſtatute of frauds would be eluded: and the 
ſame uncertainty introduced by ſuppletory or explanatory evidence, which that 
fatute has ſuppreſſed in reſpeR to the principal object. It ought never to be 
ſuffered, ſo as to contradict or explain away. an explicit agreement, for that is in 
effect to vary it. | | | 
In a late caſe it was conceived that courts of 
equity, in determining caſes ariſing upon this 
ſtatute, had laid down two propolitions founded 
on rules of equity, and have given a con- 
ſtruction to the act accordingly, which amounted 
to this; that the act was to be conſtrued, as if 
there had been an expreſs exception, to the 
extent of thoſe rules, in favour of courts of 
equity, and that no action was to be ſuſtained, 
except upon an agreement in writing ſigned 
cording to the requiſition of the ſtatute; and 
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except upon bills in equity, where the party to 
be charged confeſſed the agreement by anſwer, 
or there was a part performance of the agree- 
| ment, It was therefore determined, that to the 
Whitchurch fact of the agreement the defendant muſt anſwer, 
Chancery, In all theſe caſes if any matter is charged by the 
= 7786. bill, which may avoid the bar created by the 
4 ſtatute, that matter muſt be denied generally 
by way of averment in the plea; and it muſt 
be denied, particularly and preciſely, by way of 
_— anſwer to ſupport the. plea, | 
ings by Engliſh Bill, 215. where alſo it is ſaid in a note, that application has been 


fince made to have the plea in Whitchurch v. Beavis re-argued, and the point 
therefore is not finally decided, 


To a bill brought for the ſpecific performance 

of an agreement for the ſale of an eſtate, the 

defendant pleaded the ſtatute of frauds; firſt, 

that there was no agreement in writing; ſe- 

: Bonn. condly, that there was no part performance of 

jag age uf ſuch agreement; this was held to be a double 
Brockburft. };berty to except. | 

2 %% 7, Inpleading the ſtatute of limitations, thede- 

ſendant, in his anſwer, mult ſay, that he has paid 


and that the money is a depoſit in the hands of the 
defendant for the benefit of the plaintiff, and 
9 ſo this ſtatute is no plea where the bill charges 
3 P. Win. 2 fraud; but then it ſhould be charged by the 
143. South bill that the fraud was diſcovered within {ix 
wy». Years before the bill filed; and if there be 
_ wymond- any fraud charged in the bill, it muſt be denied 
1 Vern. 135. by way of anſwer, and not by way of plea. 
If an executor, adminiſtrator or truſtee for an 


infant, neglects to ſue within fix years, the _ 


bed, plea, and ordered to ſtand for an anſwer with 


his money; becauſe otherwiſea court ofequity ſup- , 
poſes a truſt between the plaintiff and defendant, 


Gitb. Chan. the ſtatute of limitations does not reach truſts; | 


Court of Chancery. 373 
of limitations ſhall bind the infant; and a cor- 
poration ſhall have the benefit of this ſtatute ; 
25 well as any private perſon; the ſtatute of 3. Wl 
limitations cannot be pleaded to the diſcovery ß: 
when the debt was due, though it may to the debt 
itſelf; becauſe by the defendant's ſetting forth 
when the debr commenced, it will appear to 
the court whether the ſix years are incurred 
according to the ſtatute. - 2 Atk. 51, 
In the caſe of the South Sea Company, in 
whom the eſtates of the late directors are veſted 
by a& of parliament, where the ſtatute of limi- 
tations might have been pleaded againſt the late 
directors; it is pleadable againſt the Company, 
who ſtand but in ſuch directors place; fo where, 
though the aſſignee of the effects of a bankrupt 
claims under the act of parliamenr, yet as 
the ſtatute of limitations might be pleaded 
againſt the bankrupt, by the ſame reaſon it is 
pleadable againſt ſuch aſſignee; but the ſtatute 3Will. Rep. 
is 10 good plea where the eſtate in law is in ** 
truſtees, | 9 Mod. 3a, 
To a bill brought by a creditor of an inteſtate 
for 1001, due on <a note, charging that the ad- 
miniſtratrix promiſed to pay it as ſoon as ſhe 
could get in effefts; the adminiſtratrix pleaded 
the ſtatute of limitations, and that ſhe made n 
promiſe to pay the note. | 
Lord Chancellor: As there is a particular and 
ſpecial promiſe charged, the plea here is too 
general; the defendant ſhould have pleaded 
that ſhe made no promiſe to pay out of the 
alſets, and therefore it muſt ſtand for an anſwer 
with liberty to except. 
If the principal is barred, the intereſt is ſo 


likewiſe, . 
88 B ba Where 
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3 Alk. 71. 


Ibid. 558. 
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Where a note is given for the payment of an 


_ annuity of 61, per annum during the life of the 


annuitant, the defendant pleading that he did 
not promiſe to pay within ſix years, is bad, he 
ſhould have pleaded the cauſe of action hath 
not accrued within the ſix years: ſo where a 
note is given for payment of money three 
years from the date, and an action brought, 
a plea that the defendant has not promiſed to 
Pay is bad, becauſe it is executory, and there- 
fore it ſhould have been that the cauſe of ac- 
tion hath not accrued ; ſo where a note is giv- 
en to pay 1001. by inſtalments, that defend- 
ant hath not promiſed to pay is bad, be- 
cauſe the ſtatute of limitations bars only what 
was actually due ſix years before the action 
brought, | 

To a bill which was brought for diſcovery 
of the defendant's title, charging fraud in the 
defendant, and praying to be let into poſſeſ- 
ſion of the eſtate, the defendant pleaded the 
ſtatute of limitations both to the diſcovery and 
relief. | 

Lord Chancellor: I am of opinion the de- 
fendant cannot plead the ſtatute of limitations 
to the diſcovery, but muſt anſwer to the fraud; 
and that, as the defendant has pleaded it, it is 
in the nature of a demurrer, for the defendant 
not averring any fact to which the plaintiff 
might reply, but reſting it on facts of the 
plaintiff's own ſhewing, if I was to allow the 
plea, the plaintiff could not take exceptions 
to the anſwer; and therefore over-ruled the 

lea. 
A bill was brought to redeem a mortgage, 
after the mortgagee had been in poſſeſſion of 


the, mortgaged premiſes at leaſt thirty — ; 
ne 


the defendant pleaded the ſtature of limitations 
in bar, and by his plea inſiſted upon the length 
of time he and the perſon under whom he 
claimed had enjoyed the eſtate, and been in 
quiet poſſeſſion for ſuch a number of years; the 
Lord Chancellor at firſt doubted whether the 
defendant could in this caſe plead the ſtatute 
of limitations, for inſiſting on the length of 
time againſt a bill ro redeem, is only a kind 
of equitable bar, and taken by way of analogy to 
the ſtature ; and the rule being for a defendant. 
to inſiſt by his anſwer, and not by plea, upon 
the length of time; but precedents being or- 1 chan. Caf, 
dered to be ſearched for, upon a review of the pe, 


Pearſon v. 
ſame, the plea was allowed. It was ſaid, that Puliey. 


Lord Chancellor King in a caſe of this kind, 8 
allowed a demurrer *; but Lord Hardwicke ſaid, 2 
he was of a different opinion, and ſhould have Re. 1. 


over-ruled 1t, becauſe, if allowed, the bill Goobem 
would be out of court, and that is carrying it . Ver. 4, 


St, John v. 
too far f. a 


Ryley v. Harveſt, January 16th 1730. Trevor v. Floyd, in the Exchequer 
before Lord Chief Baron Pengally. - 


+ 3 Atk. 226, 227: Aggas v. Pickerell. + yy 

On a bill in equity being abated by death, 
if the executor or adminiſtrator of the party 
decealed do not revive within ſix years, the 


ſtatute of limitations is a good plea in bar to a 


* 3 Þ, Will. 287. oe, B. Jenner v. Tracey, Paſchz 1731, by 
Lord King, on a demurrer to a bill to redeem a ſtale mortgage, where the 
mortgagee appeared by the bill to have been in poſſeſſion above twenty 
Jeers, the court held the defendant need not plead the length of time, 
but might demur; and that no redemption ſhould be allowed in ſuck 
cl”, unleſs thete was an excuſe by reaſon of impriſonment, infancy, 
Le.; that there did nt ſeem to be any certa'n time when the length 
of poſſctſivn of the mortgagee ſhould bar the mortgagor's right of redemp- 
noa; but as twenty years would bar an entry or eje ctment, abſtracted 
from the excuſes abovementioned, there was the ſame 1e:fon for al- 
lowing it to bar a redemption, The ſame rule was obſerved in the caſe 
a Belch v. Harvey, Michaelmas 1736, by the Lord Talbot. | 
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The Prattice of the 


Where a note is given for the payment of an 
annuity of 61. per annum during the life of the 
annuitant, the defendant pleading that he did 


not promiſe to pay within ſix years, is bad, he 


ſhould have pleaded the cauſe of action hath 
not accrued within the ſix years: ſo where a 
note is given for payment of money three 
years from the date, and an action brought, 
a plea that the defendant has not promiſed to 
Pay is bad, becauſe ir is executory, and there- 
fore it ſhould have been that the cauſe of ac- 
tion hath not accrued ; ſo where a note is giv- 
en to pay 1001. by 1nſtalments, that defend- 
ant hath not promiſed to pay is bad, be- 
cauſe the ſtatute of limitations bars only what 


was actually due ſix years before the action 


brought, | | 
To a bill which was brought for diſcovery 
of the defendant's title, charging fraud in the 
defendant, and praying to be Jet into poſſeſ- 
ſion of the eſtate, the defendant pleaded the 
ſtatute of limitations both to the diſcovery and 
relief, | | 
Lord Chancellor: I am of opinion the de- 
fendant cannot plead the ſtatute of limitations 
to the difcovery, but muſt anſwer to the fraud; 
and that, as the defendant has pleaded it, it is 
in the nature of a demurrer, for the defendant 
not averring any fact to which the plaintiff 
might reply, but reſting it on facts of the 
plaintiff's own ſhewing, if I was to allow the 
plea, the plaintiff could not take exceptions 
to the anſwer; and therefore over-ruled the 
lea. 
; A bill was brought to redeem a mortgage, 


after the mortgagee had been in poſſeſſion of 


the mortgaged premiſes at leaſt thirty years 


the | 


SS =, nj = — © wm—=—s ow 


Court of Chancery. 
the defendant pleaded the ſtatute of limitations 

in bar, and by his plea inſiſted upon the length 

of time he and the perſon under whom he 

claimed had wy ru the eſtate, and been in 

quiet poſſeſſion for ſuch a number of years ; the 

Lord Chancellor at firſt doubted whether the 
defendant could in this caſe plead the ſtatute : 
of limitations, for inſiſting on the length of 

time againſt a bill to redeem, is only a kind 

of equitable bar, and taken by way of analogy to 

the ſtature ; and the rule being for a defendant 

to inſiſt by his anſwer, and not by plea, upon 

the length of time; but precedents being or- 1 chan. Caf, 


dered to be ſearched for, upon a review of the pes, 


l | Pearſon v. 
ſame, the plea was allowed. It was ſaid, that Pulley. 


Lord Chancellor King in a caſe of this kind, Narbe 


1110 Cray, the 
allowed a demurrer *; but Lord Hardwicke ſaid, 26th May 


, * 1731. Ch 
he was of a different opinion, and ſhould have RS. 1. 


Rep. 110, 
over-ruled it, becauſe, if allowed, the bill * 
vould be out of court, and that is carrying It ,vern. 478. 
[00 far . 4 St, John Vs 
Turner, 


Ryley v. Harveſt, January 16th 1730. Trevor v. Floyd, in the Exchequer 
before Lord Chief Baron Pengally. : 


+ 3 Atk. 226, 227. Aggas v. Pickerell. i 7 


On a bill in equity being abated by death, 
if the executor or adminiſtrator of the party 
decealed do not revive within fix years, the 
ſtature of limitations is a good plea in bar to a 


3 P. Will. 287, ne, B. Jenner v. Tracey, Paſchz 1731, by 
Lord King, on a demurrer to a bill to redeem a ſtale mortgage, where the 
mortgagee appeared by the bill to have been in poſſeſſion above twenty 
years, the court held the defendant need not plead the length of time, 
but might demur; and that no redemption ſhould be allowed in ſuck 
cal”, unleſs there was an excuſe by reaſon of impriſonment, infancy, 
Le.; that there did nt ſeem to be any certa'n time when the length 
of polſelſion of the mortgagee ſhould bar the mortgagor's right of redemp- 
ton; but as twenty years would bar an entry or ejectment, abſtracted 
rom the excuſes abovementioned, there was the ſame 1eafon for al- 
owing it to bar a redemption, The ſame rule was obſerved in the caſe 
& Belch v. Harvey, Michaelmas 1736, by the Lord Talbot. | 
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bill brought by them after; but in caſe there 
has been a decree to account, the ſtatute has 
been held to be no plea; for a bill of revivor, 
after a decree to account, is in nature of a fi. 
fa. and not within or barable by the ſtatute 
of limitations; though the demand. may be a 
1 p. Will. very ſtale one, and not to be countenanced, 
774,745. Plenarty for ſix months before the bill was 
| filed, has been held to be a good plea in bar 
to a bill brought on an equitable ritle to pre- 
| ſentation to living, ſeeking to compel the de- 
3 Atk. 458, fendant to reſign ; for the ſtatute of Weſtmin- 
459 Vid, * . . 
71 2 P. ter 2.* being intended to ſecure the peace of the 
Will. 4%4. church, muſt be conſidered for that purpoſe, 
th. bil was as a ſtatute of limitation, and as a bar of an 


brovzht a- equitable, as well as a legal title. 
gainſt a 


mortgagee and his preſentee ſeven months after inftirution, the Lord King T 


diſmiſſed the bill, declating that as.a quare impedit was confined to the fix 
months after the death of the laſt incumbent, fo the bill ſeeking the defendant 
to reſign, and conſequently to deprive him of his living, ought by the like rea- 

ſon to be limited to the ſame time, in regard it tended to the peace of the church, 
| *. 13 Edw. 1. c. 5. 


Note, Where the defendant inſiſts upon the 


benefit of this ſtatute by way of anſwer, he 
ſhall at the hearing have the benefit of the ſta- 
tute, in the ſame manner as if he had pleaded 

2 pb. Will, it. 

145. The ſtatute of limitations cannot be pleaded 


againſt a breach of truſt, nor can a perſon who. 


has taken a conveyance from the truſtee ſhelter 
3 Atk, 459, himſelf under a plea of that ſtatute. | 

The ſeveral kinds of pleas hitherto conſider- 

ed being ſuch, as in their operation, and the 

effect produced by them reſpectively, extend 

only to the relief prayed by the bill, and like- 

wile to the diſcovery prayed, wherever it 1s 

merely ſought for the purpoſe of obtaining re- 

lief; it remains therefore to treat of the . 

ra 


Court of Chancery, 


1 kinds and deſcriptions of pleas which may 
he relied upon in defence to a bill, the object 
of which is a diſcovery only from the defend- 
ant. 


ſcription are commonly founded, are various: 
as 

1. Where a bill is brought againſt a perſon 
who has no intereſt in the ſubje& to intitle 
the plaintiff to make him a party to the ſuit, 
the defendant ought ro plead to ſuch bill, and 
ſupport his plea by an anſwer diſclaiming in- 


tereſt; for a demurrer will not protect him 


from a diſcovery, becauſe a demurrer muſt ad- 
mit every thing well charged in the bill to be 
true; and it cannot be ſupported by an an- 
ſwer as to the matters demurred to, becauſe 


The grounds upon which pleas of this de- 


377 


that is bringing into it ſomething ſaid on the 


part of the defendant to ſupport an allegation, 
that the charges in the bill are not ſufficient. 
Thus where a bill was brought by an heir 
at law to diſcover the circumſtances of the ex- 
ecution of a will againſt the ſubſcribing wit- 
neſſes; one of whom demurred to the bill; it 
was ſaid by the court that you cannot make 
one defendant to a bill who is merely a wit- 
nels, in order to have a diſcovery by his anſwer 
of that, Which he may be properly required to 
diſcover, if called upon as a witneſs ; but as 
againſt a party intereſted, the plaintiff is in- 
titled to have a diſcovery from him, if he is 
charged to be concerned in the fraud in ob- 
taining the will; and it is not his being made 
a witneſs, that will prevent this diſcovery : but 
the defendant ſeemed to have miſtaken his 
way, and ſhould have pleaded inſtead of de- 
murring ; for here there is an expreſs charge 
= that 


1 vel. 427. 
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29 The Prattice of the 

that the defendants pretend to ſome right or 

Which is intereſt under the will; if he had pleaded to 

neceſſary for . | 

pl. inf co Theſe matters, and ſupported that by an an- 

ſhew in de- fwer, denying the claim of any ſuch intereſt, 

blifora it had been a good plea : the demurrer was for 

— theſe reaſons therefore over- ruled *. | 


2 Vern, 380. 2 Atk. 394. 3 Will, 311, 1 Vel. 426, 427. 


2. The fituation.of a defendant may render 

it improper for a court of equity to compel a 
diſcovery, and that for many reaſons which he 

may. have to alledge againſt it. In the firſt place, 

the general rule is, that no one is bound to 
anſwer, ſo as to ſubject himſelf to puniſhmenr, 

by whatever law that puniſhment ariſes, or 
whatever is the nature of the puniſhment ; and 
therefore if a bill requires an anſwer, which 

may ſubject the defendant to any pains or pe- 

nalties, or tend to accuſe him of any crime, 

and this is not ſo apparent upon the face of the 

bill that the defendant can demur, he may by 

plea ſer forth by what means he may be liable 

to puniſhment, and inſiſt he is not bound to 

anſwer the bill, or ſo much thereof as the plea 

Freatiſe up- will cover. | 
as Wy Thus where a bill was brought for diſco— 
B-It, 224. very from the defendant (who had purchaſed 
avg - wie the lands mentioned in the bill), whether the 
perſon of whom he purchaſed was not a perlon 
profeſſing the popiſh religion before he con- 

veyed the eſtates in queſtion to the defendant; 

the defendant pleaded the ſtatute of 11th and 

12th of Will. 3. for preventing the growth of 
popery; and the plea, as far as it went to the 
diſcovery whether this perſon was a papiſt, was 

« Atk, 5:8. allowed; ſo the plea of the ſtatute of 32 Hen. 8. 
(which ſubjects to a certain forfeiture thoſe who 
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Court of Chancery, 379 
contract for the pretended rights of others), 
was allowed to a bill brought for diſcovery of 
1 contract made, or ſuppoſed to be made, by'the 
defendant for becoming the purchaſer of which 
0 the ſuppoſed ſeller was not in poſſeſſion ; ſo to 3 4 Will. 
z bill brought for diſcovery of a marriage, 
where the fact, if true, would have ſubjected 
the party to puniſhment in the eccleſiaſtical 
court for inceſt, the defendant pleaded matter 
to ſhew, that the marriage, if real, was inceſ- 


net 


; toous, and would ſubject the party to pains and 
; enalties. | of as 
, So where an inſurer by his bill ſuggeſted 3 


the ſhip was loſt fraudulently, and in the charg- 
; ing part ſtates, that inſtead of proper goods, 
there was only wool on board; and in the in- 
terrogatory part of the bill, he prays that the 
defendant may ſet out what kind of goods he 
had on board ; the defendant pleaded ſeveral 
f ſtatutes that make it penal to export wool in 

bar to a diſcovery of all kinds of goods on 
s | board, and the plea was allowed, becauſe no 
a goods, but woo, was mentioned in the charg- 
8 ing part of the bill“: But where the diſcovery 

ſought was not of a fact which could ſubject 


the defendant to any penalty, though connect- 
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1 ed with another fact which might; as where 

- WH © queſtion was, whether the defendant. had 
: a legitimate ſon ; the defendant was compelled * 
7 to anſwer ; for the diſcovery of that fact would wh 
| not lubject him to a penalty, though the diſ- 1 
4 covery of his marriage with the mother of the P 
f ſon might, and therefore he was not compell- | 
6 ed to diſcover the marriage. | | 2 Vel. 493. 

13  *ratk, 53, It wes agreed by the court that if other kind of goods 

in the cherging part, the def-ndart might have been obliged perhaps to 

. have given lome anſwer to it, but as there was not, the Jdefendaiit was 

0 not obliged to anſwer the interrogatory pait. So that a plea n ay be bad 

& in part, and yet aot ſo in the whole; pe: Lord Hardwicke, ibid. 


So 


280 


The Pzaftice of the 
So in a caſe where the defendant pleaded to 
a particular fact in the bill, (viz.) whether de. 


fendant was tenant for life; becauſe a diſco- 
very of it would ſubject him to a forfeiture, he 


having made a leaſe for the life of another, 


which would be a diſcontinuance of any re- 


mainder over, who might enter for that for- 


2 Veſ. I09, 


feiture ; but this plea was over-ruled, becauſe | 


it did not go to a fact the diſcovery of which 
would neceſſarily create a forfeiture ; for he 
might be tenant for life with a power to make 
leaſes : ſo alſo where a bill is brought for dif. 
covery of waſte charging defendant to be te- 
nant for life, and thas he committed waſte, 


and -praying that he may ſet forth and diſ- 


cover whether he is not tenant for life; he 
may plead to the diſcovery, whether he hath 
committed waſte or not, but not whether he 
is tenant for life or not. „ 

So upon a bill to diſcover whether the de- 
fendant was an alien, and whether her child 
was an alien, and where born; it was held the 


defendant was not bound to diſcover whether 


Ibid, 294» 


Moſely 75. 


ſhe was herſelf an alien; but ſhe was compell- 
ed to diſcover whether her child was an alien, 
and where born. | 

In all caſes of forfeiture, if the plaintiff 
alone is intitled to the benefit of the forfeiture, 
and waives it by his bill, the defendant will 
be compelled to make the diſcovery required; 


and though the plaintiff is not intitled ro the | 


benefit of the forfeiture, yet if the defendant 
has by his own agreement bound himſelf not 
to inſiſt on being protected from making the 
diſcovery, the court will compel him to make 
it; as in the caſe of the Eaſt India Company v. 


Atkins, the queſtion was, whether the __ 
. 1 an 


„ „ -» . — — — — — xs 


Court ot Chancery, 

ant was bound to give an account of a clan- 
deſtine trade; on which trade he had cove- 
nanted to make ſatisfaction for loſs ſuſtained 
thereby, and that by ſtared damages; and alſo 
covenanted that he would not plead or demur 
to any bill to be brought in equity to diſcover 
ſuch trade: the defendant pleaded notwithſtand- 
ing; and it was admitted on all hands, that if 
ic had not been for that covenant, he would 
not be bound. 

3. A counſel, attorney, or arbitrator, are 
not compellable to make a diſcovery of facts 
repoſed in them as ſuch ; as where a bill was 
brought to diſcover an ancient deed of entail 
ſuppoſed to be in the defendant's hands, and 


that he had peruſed it, and that he had in con- 


verſation acknowledged ſuch deed, Fc. the de- 
fendant pleaded that he was a counſel with A 
B, and that on a reference between the parties 


it was agreed, that nothing which paſſed then, 


ſhould be made uſe of on either ſide, or be 
diſcloſed : and the Lord. Chancellor ordered 


that what the defendant knew only as counſel, : Chan. Caf. 


277. 
Bult rode v. 


or under ſuch contract of ſilence, he ſhould 
not be put to anſwer. | 

So where a bill was brought againſt the clerk 
of the Skinners Company for .the production 
of the books of account belonging to the com- 
pany, and depoſited in his cuſtody as their 


Lechmere. 


clerk ; he pleaded that at his admiſſion to that 


office, he was ſworn not to ſhew or deliver 
luch books without the conſent of the maſter 
and wardens ; and his plea was allowed. 

Pleas may alſo be relied upon in many caſes 


Finch 24. 


in defence, as well to bills not original, as to 


original bills thus, on a bill being abated 
by death, the perſonal. repreſentative of the 


party 
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382 


1 P. Will. 
742. 


3 P. Will. 
348. 


Ibid. 


party deceaſed is barred by the ſtatute of limi- 


ſigned and inrolled, if the defendant to ſach 


The Pzaftice of the 


tations, if he does not revive within fix years, 
provided there has been already in the cauſe 
no decree to account; and therefore a defend- 
ant, againſt whom a bill of revivor is not 
brought in due time, may plead the ſtatute in 
bar of the bill; ſo if the defendant can ſhew 
any other matter why the plaintiff is not inti- 
tled ro revive the ſuit againſt him, he may 
plead ſuch matter, if the ſame is not apparent 
on the face of the bill; for if the objections to 
the bill are apparent on the face of it, he may 
demur. | ; 

But where the defendant inſiſted by way 7 
anſwer, that the plaintiff was not intitled to 
revive, the court ordered the proceedings to 
be revived; for that this ought to be ſhewn 
either by plea or demurrer ; but if in ſuch caſe 
it appears at the hearing that the plaintiff had 
no title to revive, he cannot have a decree. 

It is a conſtant rule, that matter which has 
ariſen ſubſequent to the filing of the original 
bill muſt be the ſubject of a ſupplemental bill“; 
and therefore, if a bill is amended by ſtating 
a matter which has ariſen ſubſequent to the 
filing of the bill, ſuch irregularity may be ta- 
ken advantage of by way of plea, or by de- 
murrer, if the irregularity is apparent on the 
bill; ſo where a ſupplemental bill is brought 
for any new matter diſcovered ſince the hear- 
ing of a cauſe, before the former decree was 


0 


* 1 Ark. 492. Sed vid, Humphreys v. Humphreys, 3 P. Will, 349. 
where the bill charged, by wiy of amendment, matters which aroſe after 
the filing of the bill, and therefore ſeemed a proper caſe for a ſapple- nee 
mental : and though this was pleaded to the bill, yet the plea was over- 
ruled, for that ſuch matters may be charged either by way of ſupplement» ma 
al, or amended bill, 9 f ; 

bill 


Court of Chancery, - 1 


hill is able to ſhew that there is no new mat- 
ter diſcovered, he may take advantage thereof 
by way of plea; but in the caſe of a demurrer a att. 40. 
0 2 bill of review upon the ground that from 
length of time the inrolment ought not to be 
opened, the ſame was over-ruled, and held that 
ſuch matter was a proper ſubject for a plea ; 2 Vef. 110. 
to a bill of review for error apparent on the 
the decree, a demurrer may, perhaps, be the | 
proper defence. Sed vide 
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: 1 Vern. 302. 
Nelſon's Rep. 53. where a plea of the Ceciee is ſaid to be the proper defence 
to a bill of review brought for error apparent on the decree, | 


To a bill brought by a widow to ſet aſide 
a decree of forecloſure, and to be let into re- 


demption, the mortgagee pleaded the proceed- 


2 


ings and decree in the former cauſe, by which 1 
4 it appeared that the preſent plaintiff, while in 
N pP 1 : P * : v4 
verte, had joined with her huſband in a ſur- 15. Wil. *Y 
| render of the copyhold eſtate in queſtion, which ir cor's ] 5 
was ſettled upon her in jointure, and had been 2) 7 
forecloſed ; and the plea was allowed: ſo if a Al 
1 decree is ſought to be impeached upon the id; 4 
| ground of fraud, the proper defence ſeems to by Fagd 22 
. 4 in : IH 
; de a plea of the decree, accompanied by a de- 4 b. Wil. i 
i nial of the fraud. 72. 1 
i CH AF. iy 
ht 7 2 , b | | | 
wy Of the Form of, and other incidental Matters 1 
3 belonging to, Pleas in general. | [ 
ch 223 9 | b 
ues in diſability of the perſon, or to the or. Chan, ji 
No Juriſdiction, and pleas of any matter of 7 
frer record, or of matters recorded in this court, Mi 13. 
9X need not be upon oath ; but pleas in bar of © KL eu 
r. matters in pais are to be upon oath; and ex- wi, 9 
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384 The Pzattice of the 
cept the matter of the bar be fingle, and ſo 
full a bar as that the bill requires no further 
anſwer, the whole matter is generally ſet forth 
by way of anſwer; and then ſo much of it a; 
goes in bar is relied upon by way of plea; 
and this is intitled, “ The plea and anſwer of 
the defendant ;”” or the defendant may plead 
the matter proper in bar, and then add, by 
way of anſwer, what further is neceſlary as to 
1 fraud, Cc. charged in the bill: and all pleas 
117. muſt be ſigned by counſel. 3 
If the defendant's time for anſwering is out, 
and upon motion or petition, he obtains fur- 
ther time to anſwer oxy, without ſaying that 
he may be at liberty to plead, anſwer, or de- 
mur to the plaintiff's bill; he ſhall not in this 
caſe (though he may afterwards upon adviſing 
with his counſel find reaſon to plead or de- 
mur) put in a plea or demurrer without ob- 
taining an order for that purpoſe ; bur if the 
| defendant obtains an order for time to anſwer, | 
he may put in a plea, if the order 1s not to 
7; 85 1 ſo 9 a plea cannot be taken up- 
on a general commiſſion to take an anſwer on- 
ly ; but if the defendant obtain an order for a 
commiſſion to plead, anſwer, or demur, he 
may take and return a plea and demurrer by 
ſuch commiſſion, or an anſwer and demurrer, 
or an anſwer only ; but after a proclamation 
returned, no plea, anſwer, or demurrer, can be 
on. enanc. Put in or returned without leave of the court, 
121, by motion made in open court. 3 
| W here there are matters alledged in a bill to 
which the bar of the plea or demurrer reaches 
not, or ſome circumſtances relating. to the mat- 
ter which require a particular anſwer, as fraud, 


Sc. the defendant muſt anſwer upon oath as 
— 10 8 


md OY ws 


Court of Thancery, 
to thoſe, and then ſo much as goes in bar is 
rclied on by plea or demurrer, and this is in- 


titled, © The plea and anſwer of the defendant ;" 


or, © The plea, anſwer, and demurrer of the de- 


fendant :'” and if the defendant is doubtful, 


whether, if he plead the matter of his defence, 
the plea will be allowed by the court; he may 
ſhew the whole matter by anſwer, and then in- 
iſt and rely on it, almoſt as if he had pleaded 
it; only he is not to call it his plea, nor is 
he to have the benefit thereof till the hearing. 
Where the plaintiff apprehends the plea to be 
good, though not true, he may reply to the 
plea, and take iſſue upon it, and proceed to 
examine witneſſes as in the caſe of an anſwer ; 
and in this caſe, where he replies to a plea be- 
fore it comes to be argued, 1t is always an ad- 
miſſion of the plea, as if it had been argued 
and allowed, only the defendant 1s put to the 
proof thereof, and ſo he may, when it is ar- 


goed and allowed; and if he proves his plea, 


the bill muſt be diſmiſſed on the hearing: ſo 
if the plaintiff amends his bill before he argues 


the plea, it is an admiſſion of the goodneſs of 


the plea, as if the ſame had been allowed on 
argument. 

The defendant who pleads ought to be care- 
ful in the caption thereof; for if the commiſ- 
lioners return, © This anſwer was taken,” with- 
out the words, „ The anſwer and plea of the 
defendant was duly taken, and the defendant was 
ſworn thereto upon his corporal oath, upon the 
buly Evangeliſts, &c.“ the plea will be rejected, 
becauſe it doth not thereby appear that the 
party was ever ſworn to the plea; but the 
court oftentimes indulges the party to amend 
the caption, looking on it rather as a miſtake 

Vol, I. a 3 


- * z 
n - - S ˙ on: ny V ID 7 — a = : Y : 
— INES — x 25/8 0 hag ble I pede — — 29 uae oo yi read bogs —— 
F —— 9 2 


— — 2 
—— ꝙ— 


Z. ] ði%jẽ ht Oe ET CE EI IIS l 
GGG N Ls 


1 

1 

Wk 

a 4. 
x. Bad 
3 
$4 


K 
4 
* 
ne 
-..M 
6” 
"0 
4 


386 


ban. Caf. Of the commiſſioners, than a fault of the de- 


208. 


' anſwer to the other part; or he may plead as 


trouble of ſeeing what is, and what is not an- 


Moſely 40. 
pl. 22. 
Vide alfo 
2 Atk, 632. 
3 Atk. 70, 


4 Vin, Abr 
442. pl. 1. 


hearing, upon the adverſe clerk in court. 


The Prattice of the 


fendant. 1 5 
A defendant may plead to part of a bill, and 


to part, demur to another part, and anſwer to 
the reſidue; but he cannot demur and plead 
to the ſame part of the bill, for the plea over- 
rules the demurrer; and to plead to ſuch part 
of the bill as is not anſwered, is a bad form 
of pleading, becauſe it puts the court to the 


ſwered, and deprives the plaintiff of the bene— 
fit of taking exceptions to the anſwer; ſo it is 
a rule in equity, that the anſwer over- rules the 
plea, where the defendant anſwers to the ſame 
thing he inſiſts upon by his plea; for he ought 
not to make any anſwer to it. 

Either ſide may ſet down the plea to be ar- 
gued; and this is done by engrofling and leav- 
ing a proper petition with the Lord Chancel- 
lor's ſecretary, to whom 10s. is to be paid 
when it is taken away and anſwered : when an- 
ſwered, the petirion is taken to the regiſter- 
office to draw up the order, which is to' be 
paſſed and entered at the ſame office, and 1s, 
paid for ſetting down the plea, and a copy of 
the order muſt be ſerved, two days before the 


— —V — — Ga. om. * 


The plea being ſer down for argument, both 
ſides. prepare briefs; and if, on arguing the 
plea, the ſame is allowed, the plaintiff is to 
pay 51. coſts to the defendant, to be recovered 
by /u>pana, &c.; but if the ſame is over-rul- 
ed, or ordered to ſtand for an anſwer without 
liberty to except, then the defendant pays 51. 
coſts ro the plaintiff: but where the words are, 
« To ſave the benefit of the plea till hearing, 

no 


* 


Court of Chancery, 
no other uſe, it is preſumed, could ever be 
made of, or. found by theſe words, but that 
they ſave the defendant coſts for over-ruling 
his plea: and this ſeems to be, where it is 
doubtful to the court whether there be not 
ſome equity againſt the matter pleaded, and 
therefore the. court makes frequent uſe of theſe 
words : but where the plea 1s very faulty or 
navght, though the court often ſaves the benefit 
thereof till hearing, yet they declare it ſhall 
not ſave coſts. | 

After a plea put -in there can be no motion 
for an injunction till the plea is argued ; but 
the court, at the inſtance of the plaintiff, will 
ſpeed the arguing the plea, and will give leave, 
that if the plea ſhould be over-ruled, that then 
the plaintiff may move at the ſame time for an v. i. 
injunction. 8 396. 
Where a teſtator had pleaded to a bill, and 
died before the plea was argued, the executor _ 
may plead de novo, for the former cannot be boa La. 
argued, e 
Where there is a plea which covers too 
much, it may ſtand for part, and be over- rul- 
ed for part; and no exception can be taken to Atk. 284. 
an anſwer whilſt a plea is depending, for that Ibid. 350. 
muſt firſt be removed out of the way; but 
where a defendant pleads to certain facts which ö 
by his anſwer he admits, ſuch plea is bad; as, 
where the plaintiff, whilſt a papiſt, aſſigned an 
advowſon to the defendant for the term of 
ninety - nine years; and having conformed, | 
brought his bill for a re- aſſignment of the g sg. 


Kc. — C. 26. 
term, ſuggeſting he had only aſſigned it in which vt 


truſt for himſelf; and to avoid the penalties of pag? ns 


the ſtatute of 3 Fac. and 1 Vill. and Mary *, eee 
the defendant pleaded the ſtatute of frauds and u; b 


univerſitics, 


Cc 2 per- 


388. The Pꝛattice of the 
perjuries in bar to the difcovery, but by his 
anſwer admitted that the advowſon was aſſign- 
ed to him for the purpoſes charged in the bill; 
| Lord Hardwicke held the plea muſt be over- 
4 ruled, being coupled with an anſwer which ad- 
: mits the facts *: but if the defendant pleads any 
thing in bar which by preſumption admits: the 
demand, and the plea is held to be had; yet a 
court of equity will ſee whether a plaintiff has 
3 Atk. 499+ made a caſe that intitles him to recover. 
A defendant cannot in his plea reſt upon 
facts of the plaintiff's own ſhewing, for that 
would be rather to demur, than plead to the 
bill; but he ought to aver facts to which the 
Tvid. 558. plaintiff may have an opportunity of replying ; 
though in a plea of a ſtated account an aver- 
ment by the defendant, that it is juſt and true, 
to the beſt of his the defendant's knowledge 
did. 70. and belief, has been held to be ſufficient: if 
the defendant anſwers to any thing to which 
he may plead, he thereby over-rules his plea; 
for a plea is only why he ſhould not anſwer, 
lo that if he anſwers, his plea is waived ; but 
he is at liberty to anſwer any thing which is 
not charged in the bill in aid of his plea, as 
he may notice in his anſwer, which he denies 
in his plea, becauſe that is not putting any 
thing in iſſue, which he could cover by his 
pom from being put in iſſue; but it is adding 
y way of anſwer, that which will ſupport his 
Gilb. Chan, plea, and not an anſwer to a charge in the bill, 
. which by his plea he would decline. 


r 8 
P 5 


4 
_—_ 


-_ 


» 2 Atk, 156.— 77, Lord Hardwicke was inclined to think, if the 
detendant had demurred to this part of the bill, it might have been 2 
61/0er1ent conſideration, and that ſuch a fraudulent conveyance would, at 


the hearing, have been made abſolute againſt the grantor, 


Court of Thancery. 
In a plea it is proper to bring in facts and 
\verments to ſupport the plea, for averments are 
neceſſary to exclude intendments which would 
be made againſt the pleader, for the court will 
always intend the matters charged againſt the 
pleader to be true, unleſs the tame are fully 
denied; for in pleading, the traverſe is material 2 Veſ. 263. 
and iſſuable, and in every traverſe there ought 
to be a proper inducement to ſhew the matter 
in traverſe is material, and to be ſuch, as if 


n true, will defeat the title of the other party, 
c otherwiſe it amounts but to a negative preg- 
. nant; and if iffue 1s taken upon the plea, the Ibid. 297, 
: defendant mult prove the facts it ſuggeſts; and 
; if he fails to prove that fact which is neceſ- 
. ary to ſupport the plea, the plaintiff is not to 
N loſe the benefit of his diſcovery, but the court 
e may direct the defendant to be examined on | 
if interrogatories to ſupply the defect: bur if the a vel. 249. 
ch detendant proves the truth of the matter plead- 
3 ed, the ſuit, ſo far as the plea extends, is 
r, barred, even though the plea is not good ei- 
ut ther in form or ſubſtance, as if a defendant in a 
is plea of a purchaſe for a valuable conſideration, 
as omitted to deny notice, and the plaintiff re- 
es plied to it, it was held that all the defendant 
ny bad to do was to prove his purchaſe; and it 
nis was not material whether the plaintiff proved 6 
ng notice; and therefore as the fact of the notice 
his was not in iſſue, the plaintiff, if he proved his 
ill, purchaſe, proved ſufficient, and was intitled to 
have the bill diſmiſſed; for it was the plain- 
it's own fault that he did not ſet down the 
the plea to be argued, in which caſe it would have 3 p. Will, 
1 been over- ruled. | _ 95. 
Where a defendant pleads a decree of diſ- 
In miſion of a former cauſe, for the ſame matters 


GE 3 in 


390 The Ptattice of the 


in bar of the plaintiff's demand on his new 
bill, the plaintiff may, if he pleaſes, apply to the 
court for a reference to a maſter to ſtate whe. 
ther there is ſuch a decree ; but if he does nor 
make ſuch application, but ſets down the cauſe 
upon the new bill for hearing, it is a waiver 
| of his right of application for ſuch reference, 
x Ack. 53. and the court will determine it; if a matter of 
record, or not of record, be pleaded, and the 
plaintiff deſires the opinion of the court, whe- 
ther, if it be true, it be a ſufficient bar, it 
muſt be argued ; and if it be adjudged ſuf. 
cient, and the plaintiff takes iſſue upon it, the 
defendant muſt proceed to prove the truth of 
his plea by depoſitions or other proofs, as in 
Prad. Reg. the caſe of an anſwer; and if a plea requires 
mY an anſwer to ſupport it, upon argument of the 
plea, the anſwer may be read to counterpoiſe 
3 Alk. zes. the plea ; and if the plea cannot be ſupported, 
it will be over-ruled, or ordered to ſtand. for 
an anſwer ; and where a plea is ordered to ſtand 
for an anſwer, coſts are ſeldom given on either 

ſide, and the benefit of the matter pleaded is 
* generally ſaved to the hearing. 1 
* If the deſendant does not petition to ſet down 
the plea to be argued, the plaintiff may peti- 
tion, and obtain an order from the Lord Chan- 
cellor for that purpoſe; and all pleas in general 
ought to be entered with the regiſter within 
four days after the filing of the plea; but if 2 
defendant does not enter his plea within four 
days after filing, it is over- ruled of courſe; and 
the plaintiff, on the regiſter's certificate of its 
not being entered, may take out a ſulpæna for 
coſts, as of over-ruling a plea ; and another 
fubpena againſt the defendant for making a bet- 


ter anſwer ; and the ſame ſhail not * 
5 


Court of Chancery, 


be admitted to be ſer down or debated, unleſs 
upon motion it ſhall be ordered by the court; 
and no plea is to be ſet down for hearing on 
any certain day, except the order be brought 
to the regiſter to enter two days at leaſt be- 
fore; and after the paper of pleas is ſet up in 
the regiſter's office, no alteration is to be made oy. Chane, 
in it. | 62. 
With reſpe& to any amendment of a plea 
(though certainly there have been caſes in 
which the court has permitted pleas to be 
amended, where there has been an evident ſli 
or miſtake, and the material ground of defence 
ſeemed to be ſufficient), yet the court always 
expects to be told preciſely, what the amend- Wal 454 
ment is to be, and how the flip happened, nher, 


B * 
before they allow the amendment to take Chan. rep, 


place. 147- 
One plea only is to be admitted to the ju- 
riſdiction; wherefore if the defendant plead ſuch 
plea as is not ſufficient in its nature, or plead 
the matter inſufficiently, he will be put to an- 
ſwer: and as pleas to the ſubſtance and bod 
of the matter, ſo pleas to the juriſdiction ſhall . 
be determined in open court: ſo, if outlawry be n. Reg, 
pleaded, and the plea is over- ruled, no other 72s. 


plea ſhall be admitted after, but the defendant 
nuſt anſwer, _ 
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Jbid, 


Of Demurrers. 


DEMURRER is an allegation of the defend- 
ant, which admitting the matters of fact 
or ſome of them, alledged by the plaintiff in 


his bill, to be true, ſhews that as they are ſet 


forth by the plaintiff himſelf, they are inſuffi- 
cient for him to proceed upon, or to oblige 
the defendant to anſwer; and therefore it de. 
mands the judgment of the court, whether the 
defendant ſhall be compelled to make anſwer 
to the plaintiff's bill, or to ſome certain part 
thereof : and the cauſes of demurrer are pro- 
perly upon matter defective in the plaintiff's 


bill, and not from any foreign matter alledged 


by the defendant. 8 | 

Demurrers are of various kinds: But prin- 
cipally a defendant may demur, 1. for that the 
bill is defective for want of proper parties; 
2. for want of equity; 3. that the ſubject of 
the ſuit is not within the juriſdiction of a court 
of equity; 4. that ſome other court of equity 


has the proper juriſdiction; 5. that the plain- 
tiff is not intitled to ſue by reaſon of ſome 


perſonal diſability; 6. that the plaintiff has no 
intereſt in the ſubject, or no title to inſtitute a 
ſvit concerning it; 7. that he has no right to 
call on the defendant concerning the ſubject of 
the ſuit; $. that things of a diſtinct nature are 
Joined in the bill againſt different defendants ; 
9. that the diſcovery ſought by the bill may 
fubje&t the defendant to ſome penalty or for- 
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Court of Chancery, 393 


1. The want of proper parties is a good cauſe 
of demurrer, for acourt of equity delights to do 
complete juſtice, and not by halves; and there- 
fore all that are intereſted in the ſuit are to be 
made parties, otherwiſe the defendant may de- 
mur; or if he ſhould chuſe to waive his right 
to demur, the court will frequently not pro- 
ceed to a decree; or if a decree be made, it 
may be reverſed ; but if it be not reverſed, 
yet none* but ſuch as were parties, and thoſe = 
claiming under them, can be bound: Thus 1 
where A. covenants for himſelf and his heirs, 1 
that a jointure-houſe ſhall remain to the uſes 
in the ſettlement; the jointreſs brings a bill 
againſt the heir for a performance, the defend- 
ant demurs, for that the executor ought. to be 
a party: and it was reſolved that though at 
Jaw the creditor may ſue the heir only, where 
the heir is expreſsly bound, yet as the perſonal 
eſtate is the natural fund to pay all debts, and 
that, as the executor may make it appear that 
he has performed the covenant, the executor 
muſt be made a party in equity; and the de- 
murrer was allowed: ſo the grantee of a rent- 3 F. Wu. 
charge muſt make all the purchaſers parties ; ““ 
and if two or more have a joint intereſt re- 
gularly, they muſt all be parties; ſo if two 
or more are liable to a demand, you cannot 
proceed againſt one alone; fo all executors, 
ruſtees, or their repreſentatives, are to be made 
parties; though this latter rule in certain caſes 
may be diſpenſed with, as where there are two 
executors, and one of them lives beyond ſea, 
the executor abroad need not be made a party, 
if the executor here has aſſets in his hands: 
o alſo a bill of diſcovery of real aſſets may 
be brought againſt an heir, in order to pre- 
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ſerve a debt, without making an adminiſtrator 
of the perſonal eſtate a party, where it is ſuggeſt. 
| ed that the repreſentation is conteſting in the 
2 Alk. 51, Eccleſiaſtical court; ſo in the inſtance of cre. 
ditors, ſeeking an account of the eſtate of their 
deceaſed debtor for payment of their demands, 
a few ſuing on behalf of the reſt may ſubſtan- 
tiate the ſuit, and the other creditors may come 
2 Vel. 312, in under the decree : It is allo a general rule, 
3'3 that no one need be made a party againſt 
whom, if brought to a hearing, the plaintiff 
can have no decree; thus a refiduary legatee 
need not be made a parry ; and for the ſame 
*By the reaſon, in a bill brought by the creditors of a 
Maſter of bankrupt againſt the aſſignees under the com- 
pe Sen miſſion, the bankrupt himſelf need not be made | 
v. Ward, à party; though, with regard to making the 
Vis. 1732 bankrupt a party “, it ſeems formerly to have 
3 P. Will, been held otherwiſe F. | | 
bete l.)) But where a huſband tenant for life, under 
T Vern. 32.4 marriage ſettlement remainder to his wife for 
life with divers remainders over, brought a 
bill alone for the opinion of the court, whether 
a certain parcel of land was not intended to be 
included in that ſettlement, it was objected at 
the hearing of the cauſe that the wife was not 
made a party, and the Lord Chancellor allowed 
the objection; for he ſaid, if the court ſhould 
be of opinion againſt the huſband, ſuch decree 
would not bind the wife, ſo the cauſe was or- 
dered to ſtand over, that the wife might be 

1 Ark. 291, made a Party. f 34h 
demurrer for want of parties muſt ſhew, 
who are the proper parties; but in this ſpecies | 
of demurrer, the court has permitted the plain- 
tiff to amend, when the demurrer has. been 


2Chan, Caf, held good upon argument. 
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Court of Chancery, 

2. Where a bill is brought for any thing, 
ir which by the known rules and orders of 
the court, the plaintiff can have no relief, the 
defendant may flew ſuch matter for cauſe of 
demurrer; and in every inſtance, if the caſe 
Rated is ſuch, that admitting the whole bill to 
be true, it appears that the bill contains no 
equitable matter as ſufficient ground for the 
interference of a court of equity, or that for 
ſome reaſon apparent on the face of the bill, the 
court ought not to give the plaintiff the relief 
or aſſiſtance he requires in the whole or in part, 
the defect thus appearing on the bill is a good 
cauſe of demurrer, 

3. That the ſubje& of the ſuit is not within 
the juriſdiction of a court of equity, and that 
the plaintiff's remedy 1s properly at law, is a 
good cauſe of demurrer; thus where the plaintiff 
comes into a court of equity upon a certain 
demand, as upon a note, or bond, or the like; 
in that caſe, it the defendant denies the note or 
bond, he may. demur to the relief, becauſe he is 
entitled to try the validity of the bond or note 
by a jury: fo if the plaintiff comes into this 
court for relief upon 2 deed, the defendant need 
not anſwer to the deed, but may demur to. the 
bill, unleſs there is an affidavit of the Joſs of 


395 


f 


the deed annexed to the bill, or unleſs the 


object of the bill be merely a diſcovery of the 
deed, to ſuperſede the neceſſity of proof at law; 
but if the defendant; without taking advantage 
of ſuch demurrer for want of an affidavit be- 
ing annexed by the plaintiff to his bill, con- 
feſſes the deed in his 'anſwer, he will not be 
permitted in that caſe to demur to the“ relief: 
a but if upon the deed there is no relief at law, 
as if it be upon a truſt, which is only determin- 

| e r able 


*Gilb, Cha, 
51. vid. alſo 
1Veſey 345. 
almſley v. 
Child, 2 P. 
Wil. 541. 
Atk. 17. 
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396 The Pzaffice of the 
able in equity, there the plaintiff need not 
annex an affidavit to his bill of the loſs of ſuch 
deed, nor will a demurrer be allowed for the 
loſs of ſuch deed, becauſe the plaintiff's relief is 
properly in equity, and a court can afford him 
no relief upon, ſuch deed, | 

So where a plaintiff can have as effectual and 
complete remedy in a court of law as in a court 
of equity, and that remedy 1s clear and certain, 
a demurrer will hold; as where a bill was 
brought by the executrix of an attorney, for 
money due from the defendant for buſineſs done 
by her huſband as his attorney, and to be paid 
what ſhall be found due upon: an account, and 
a delivery of a bill was ſtated alſo by the plain- 
tiff: the defendant demurred to the relief and 
for cauſe of demurrer ſhewed, the remedy was 
at law, and that an act of parliament had 
pointed out a ſummary way; v7z. the ſtatute of 

3 Atke 740. 2 Geb. 2. c. 23. /ec. 22. the demurrer was allowed; 
ſo alſo where A brings a bill againſt B, to re- 
cover divers ſums on an account and alſo 
10,000]. on a ſtale bond of above twenty years 
ſtanding; the defendant demurred as to what 
related to the bond, for that the plaintiff might 
ſue at law, and the demurrer was allowed*; and 
this objection to a bill is not confined to caſes 
cognizable in courts of common law; for if 
any other court of ordinary juriſdiction, as an 
eccleſiaſtical court, court of admiralty, or court 
of prize, is competent to decide upon the ſubject, 
a demurrer will equally hold, except that the 
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* 2 P. Wil. 396. But note in this caſe, zfter the demurrer was allowed, 
the obligee in the bond, ſued the bond at law, and obtained a verdid, after 
whieh the cefendant brought his bill to be relieved againſl the bond as have 
ing keen ſatisfied; and the court granted an injunRtion, for that there was 
reaſon to ent relief in equity, theugh the defendanat had demuried to the 
bell broug!.t on the bonds E 6.75 5] $4.85) 
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courts 


Court of Chancery.” 397 
courts of equity have in the caſe of tithes, and 

in the diſpoſition of the effects of perſons dying | 

eſtate or inteſtate aſſumed a concurrent juriſ- read 


dition with the eccleſiaſtical courts, as far as * _ 


the juriſdiction of thoſe courts extends, . -- Engliſh Bill, 


It has been held by Lord Nottingham, that one page 114. 
who had a judgment, and had lodged a Feri 
facias in the ſheriff's hands, to which zulla 
ona was returned, might afterwards bring a 
bill againſt the defengant, or any other, to. 

Gſcover any of the goods or perſonal eſtate 

of the defendant, and by that means to affect 

the ſame; but before a court of equity will 

interpoſe, the plaintiff muſt firſt go as far as he 

can at law, by delivering the writ of fer? facias, 

and getting it returned; ſo where A obtained P. Will. 

judgment againſt B, and brought a bill againſt 1 4 gy 

C, for a diſcovery of B's goods, which C had Ne, ys 
got in his hands; the defendant demurred ID 
becauſe the plaintiff had not alledged that he he bas toe. 
had taken out execution againſt B, and the ecuiion, bot 
demurrer was allowed“; ſo alſo where a judg- une e- 
ment creditor (who had not taken out execution) che plaintiff 
brought a bill againſt the defendant, (who was bre he 
a mortgagee of a leaſehold eſtate, and likewiſe writ. Man- 


a bond creditor,) to redeem him, but for want rf * 


: | 5 Lord Bo- 
of execution being taken out, the bill was 223 
diſmi igit,Ea 


Angel aaa B honda Re NL by Engliſh Bill, 113. 2 Vern. 39ge 

It has been already obſerved at large, that 
court of equity will relieve in a great variety 
of inſtances wherein the policy adopted by the 
courts of common law, or the ſtrict rules ob- 
ſerved in their proceedings, admit of no legal 
remedy, or at moſt of an incomplete one; but 
u all theſe, as well as the various other caſes, 
| I | (not 
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(not immediately cognizable, but under par- 


ticular circumſtances, ) relievable in a court of 


equity, it is incumbent upon the plaintiff to 


ſhew by his bill that the rel.ef ſought by it is 


not obtainable ar law, or at leaſt, if obtainable 
at Jaw, is not adequate to the degree of injury 
or of loſs ſuſtained by him; for if he does not 
ſhew a ſufficient ground for the heceſſary inter- 
ference of a court of equity in his particular 
caſe, the defendant may demur for want of 


matter of equity in the plaintiff's caſe ſufficient | 


to ſupport the juriſdiction of the court. 

This court has no juriſdiction to grant an in- 
junction to ſtay proceedings on a mandamis, 
nor on an indictment, nor an information, nor a 


But in the writ of prohibition: and the reaſon, is becauſe a } 


mayor of 


York», mandamus is not a writ remedial, but manda- 


P.:1kiogton, tory; and is velted in the King's ſupertor court 
1Atk 282. 


the ar Of common law to compel inferior courts to do 


granien an ſomething relative to the public; for that court 
order to (tay 


proceedings, NAS A great latitude and diſcretion 1n caſes of 


becauſe the that Kind; and is not bound by ſuch ſtrift | 


queſtion of 


right ws rules as in caſes of private rights: and there- 


vg fore where a bill was brought praying (among 
court in or- Other things) an injunction, or an order in na- 
weiter ture of, an injunction, to ſtay proceedings, 


mine the 


mehr; and ON a mardamus ifſued to compel the plaintiff | 


here fore , 
was ren. (who was lord of a borough) to hold a court, 


_ hy and admit defendants as tenants, the defendants 
t 9 
N demurred, and the demurrer was allowed “. 


ation or indiftment till it was determined here, * 2 Veſ. 397. 1 Eq. Caf, 


Ab. 131. 


Upon a ſuppoſition that there was no will, 
adminiſtration was applied for by the daughter 
of the ſuppoſed inteſtate; but pending a ſuit in 
the eccleliaſtical court for the adminiſtration, 
a bill was brought in this court againſt the 


daughter and her huſpand, for an account of 


the perſonal eſtate of the deceaſed: to this be 


Þ 


Court of Chancery, 399 


r. e defendants demurred, and for a cauſe of 

of WM @nucrer, ſhewed the ſuit pending in the eccle- 

(0 rial court; but the Lord Chancellor over- 

1g 1 led the demurrer, and ſaid that in the caſe of 

ble Pris v. Andrews, a bill of this nature was al- 

ory lowed before probate, and that determination was 

not funded on a former caſe of Faphet Crooke in the 

er- time of Lord Harcourt: and the reaſon of 8 
Har caſes is, that the eccleſiaſtical court have no . Blick s 
0 oy of ſecuring the effects in the mean time“. Vern. 49. 


Coll-ge v. Jackſon, * x Alk. 286. Vid, alſo 2 Brown Chan, Rep, 121 Mor- 
gan v. Harris, where a demurier nearly upon the ſame grounds and for the 
ſame reaſons. 


5 ght where the defendants had inſtituted a ſuit 
Yr 2 in the eccleſiaſtical court for a church rate, to 
ſe 4 which there was a cuſtom of ſomething done in 
da- leu of the rate, and that plea admitted; and a 
yore bill was brought in this court for an injunction 
do o ſtop the defendant's proceedings in the 
but tecleſiaſtical court, and to be relieved againſt the 
« of rates, and to compel a diſcovery from the de- 
ict ſenaant Balguy, of the value of the reſpective 
ere- ral and perſonal eftates of the ſeveral inhabi- 
ong tants of the ſeveral pariſhes and places in the 
na bil mentioned, and how the money collected 
ngs, | by means of the ſaid rates had been diſpoſed of: 
ntiff The defendants demurred to ſo much of the 
rt, bill as ſought to ſtay the proceedings in the ec- 
ants celaſtical court by injunction, and alſo as to 
tie diſcovery prayed thereby, as the matters 
contained in ſuch part of the bill as they de- 

| murred to were properly cognizable in the eccle- 
will, laſtical court, and if true, ought to have been 
nter niſted on there, or at common law, and was not 
in proper foundation for a bill in this court. 
tion, Lord Chancellor: This court will not admit 
the bill of diſcovery in aid of the juriſdiction of 
A EO” 
8 . 
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x Ark. 28g, Died, it would be a proper ground for a prohi- 
Dun «nd bition propter !riationis defectum in curia ecclej 
Balguy and Aſtica, for the trying the cuſtom is the province 


Coutes. of the common law; the demurrer was allowed. 
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' and the caſes 
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the eccleſiaſtical court, becauſe they are capable 
of coming at that diſcovery themſelves: if there 
is a ſuit inſtituted in the eccleſiaſtical court for 
a church rate, and a cuſtom pleaded of a certain | 
ſum 1n lieu of the rate, or ſomething done in 
the room of it, and that plea admitted, they 
may proceed to try that cuftom in the ſame} 
manner as a modus; but if the cuſtom is de- 


But where there has been a poſſeſſion of a 
fiſhery for a conſiderable length of time, a perſon | 
who claims a ſole right may bring a bill to be 
quieted in the poſſeſſion, though he has not 
_ eſtabliſhed his right at law, and it is no objec- 
tion upon a demurrer to ſuch bill that the de- 
fendants have diſtinct rights, for upon an iſſue] 
to try the general right, they may at Jaw take 
advantage of their ſeveral exemptions and 
x Ak. 282. diſtinct rights; bills of this nature are allowed 
paar merely to prevent multiplicity of ſuits by de- 
Filling'on termining the rights of the parties upon iſſues 
and others, directed by the court, inſtead of putting the! 
there cited. plaintiff to ſue a number of perſons ſeparately 
> Alk. 484. at law: Indeed, in moſt caſes it is held, that a 
x Atk. 234 man ſhall not come into a court of equity to 

eſtabliſh a legal right, unleſs he has tried his 
Per Lord title at law if he can; but it has been ſaid, that 
Horawickes this is not ſo general an objection as always t0 
prevail, for there have been a variety of caſes} 
both ways: thus it has been held, that a man 
who has been in poſſeſſion of a water courſe 
— ſixty years, may bring a bill to be quieted in 
Prec. in his poſſeſiton, although he had not eſtabliſhed his 


Chen, 539, right at law; alſo a man who is in poſſeſſion ol 
531. 8 a fiſhery! 


Court of Chancery. 40¹ 
a fſhery may bring in a bill to examine his wit- | 
neſſes in perpetuam rei memoriam, and eſtabliſh f 
his right, though he has not recovered in f 


ble 


lere 


for affrmance of it at law; but otherwiſe, if he is Duke of | 
tain | interrupted and diſpoſſeſſed, for then he has Sagen“ i 
in his remedy at law. Oisdler. 
ney It is certain where a man ſets up a general 
ame excluſive right, and where the perſons who 
de- controvert it with him are very numerous, and 


ohi- 
lei 
1nce 
wed, 
of a! 
erſon 
to be 
not 
bjec- 
de- 
iſſue 
take 

and 
owed 


he cannot by one or two actions at law, quiet 

that right, he may come into this court firſt, 

which is called a Bill of peace, and the court will 

direct an iſſue to determine the right, as in 
diſputes between lords of manors and their 
tenants, and between tenants of one manor and 
another; for in theſe caſes there would be no 

end of bringing actions of treſpaſs, ſince each 

action would determine only the particular right 

in queſtion between the plaintiff and defendant: 

but where a queſtion about a right of fiſhery | 
1s only between two lords of manors, neither 2 Atk. 484. 
of them can come into this court till the right is n a” 
firſt tried at law. Herbert, 


/ de- A bill was brought to perpetuate the teſti- 

iſſues mony of witneſſes to a bond charged to be uſu- 

g the nous, and which alſo alledged that the defendant 

rately} Green, whom the plaintiff wanted to examine, 

that 2 was very aged and infirm ; Green, who was onl 'Y 
ty to a nominee in the bond, demurred, as the bil 
ed his ſought to ſubject him to a penalty, and alſo as 

|, that] the plaintiff did not offer to pay what was 

ays [0 really due. „ war TM "5x 

' cal Lord Chancellor: Thedefendants havedemur- 

a — red to ſo much of the bill as ſeeks any diſcovery, 

courie and to perpetuate the teſtimony: as to the firſt part, 

w_ that it would ſubject the defendant to a penalty, 

bed thedemurrer is proper, and if it had gone no fur- 

tion 0 Vol. I. d er, 
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the eccleſiaſtical court, becauſe they are capable 
of coming at that diſcovery themſelves: if there 
is a ſuit inſtituted in the eccleſiaſtical court for 
a church rate, and a cuſtom pleaded of a certain | 
ſum 1n lieu of the rate, or ſomething done in | 
the room of it, and that plea admitted, they 
may proceed to try that cuftom in the ſame 
manner as a modus; but if the cuſtom is de— 
x Ark. 229, Ned, it would be a proper ground for a prohi- | 
un and bition propter triationis defettum in curia ecelgi.- 
Balpuy and @/tica, for the trying the cuſtom is the province 
Coutes. of the common law; the demurrer was allowed, | 
But where there has been a poſſeſſion of 3 
fiſnery for a conſiderable length of time, a perſon 
who claims a ſole right may bring a bill to be 
quieted in the poſſeſſion, though he has not 
eſtabliſhed his right at law, and it is no objec- 
tion upon a demurrer to ſuch bill that the de- 
fendants have diſtinct rights, for upon an iſſue 
to try the general right, they may at law take 
advantage of their ſeveral exemptions and 
x Ak. 282. diſtinct rights; bills of this nature are allowed 
Mayo of merely to prevent multiplicity of ſuits by de- 
Filling'on termining the rights of the parties upon iſſues 
ban others directed by the court, inſtead of putting the 
there cite). plaintiff to ſue a number of perſons ſeparately 
2 Alk. 484. at law: Indeed, in moſt caſes it is held, that a 
x Atk. 2834. man ſhall not come into a court of equity to 
eſtabliſh a legal right, unleſs he has tried his 
Fer Lord title at law if he can; but it has been ſaid, that 
x Atk, 282, this is not ſo general an objection as always to 
prevail, for there have been a variety of caſes 

both ways: thus it has been held, that a man 
who has been in poſſeſſion of a water courle 
We, ſixty years, may bring a bill to be quieted in 
Prec. in his poſſeſſion, although he had not eſtabliſhed his 
Chen, 539, right at law; alſo a man who is in poſſeſſion of 
331. a fiſhery 


Court of Chancery. 


a fiſhery may bring in a bill to examine his wit- 


neſſes in perpetuam rei memoriam, and eſtabliſh 


his right, though he has not recovered in 


afrmance of it at law; but otherwiſe, if he is Duke of 


interrupted and diſpoſſeſſed, for then he has 
his remedy at Jaw. 

t is certain where a man ſets up a general 
excluſive right, and where the perſons who 
controvert it with him are very numerous, and 
he cannot by one or two actions at law, quiet 
that right, he may come into this court firſt, 
which is called a Sill of peace, and the court will 
direct an iſſue to determine the right, as in 
diſputes between lords of manors and their 
tenants, and between tenants of one manor and 
another; for in theſe caſes there would be no 
end of bringing actions of treſpaſs, ſince each 
action would determine only the particular right 
in queſtion between the plaintiff and defendant: 
but where a queſtion abour a right of fiſhery 


is only between two lords of manors, neither 2 Atk. 484. 


of them can come into this court till the right is 
firſt tried at law. 

A bill was brought to perpetuate the teſti- 
mony of witneſſes to a bond charged to be uſu- 
110us, and which allo alledged that the defendant 
Green, whom the plaintiff wanted to examine, 
was very aged and infirm : Green, who was only 
a nominee in the bond, demurred, as the bill 
ſought to ſubject him to a penalty, and alſo as 
the plaintiff did not offer to pay what was 
really due. 5 | 

Lord Chancellor: Thedefendants have demur- 
red to ſo much of the bill as ſeeks any diſcovery, 
and to perpetuate the teſtimony: as to the firſt part, 
that it would ſubject the defendant to a penalty, 


the demurrer is proper, and if it had gone no fur- 


Vor, I, . . ther, 
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ther, mult have been allowed, as in ſuch caſes | 

is uſual. . | * 

But as to the other part of perpetuating the 0 
reſtimony, the demurrer is bad, for the plaintiff a 

18 entitled to PeErperuate teſtimony, notwithſtand- 05 

ing his not offering to pay; and there are no dein 

certain diſtinctions laid down, where a man is for- 3 

bid to perpetvate teſtimony as to perſonal demands * 

againſt himſelf: fo far as this, if proved, relates to 7 

the lots of the debt, ſo far it may be called a pe- ml 

nalty; but a man may bring a bill to perpetuate . | 

teſtimony in many caſes, where a man cannot uy 

bring a bill tor relief without waiving the pe- ede 

nalty; but this bill is to perpetuate teſtimony to 3 

a plain effect; what the conſequence of that fact $1 . 

is, will be another conlideration; and therefore FE 

this demurrer being bad in part, mult be over- A x 

ruled; for a demurrer bad in part is void 27 babe, A | 

and cannot, like a plea, be ſeparated. MM 

Will 115. Pic. in Chan, 53h Hanks. Mise leduch. 2 Brown's Change. praye 
Rep. 41. 4 
Per Lord But it has been held that a tenant in tail out * 
— yg of poſſeſſion cannot bring a bill to perpetuate c | 

Branche . teſtimony of witneliles, til! he has recovered 35 

0 Poſſeſſion by ejectment, and if he does exhibit ſuch . | 

a bill, on the defendant's demurring tor this ws 

reaſon, the court wall allow kit. : c 

4. The ſeveral inferior courts in Eng/ars 6 

poſſe ſſing equitable juriſdiction have been al- C 

ready enumerated, and of theſe it has been Ke 

obſerved, that when thoſe circumſtances occur 2 

which give them juriſdiction, they have exclu- es 

five juriſdiction in matters of equity as well 2s 3 


matters of law; and when therefore it appears 
on the face of a bill, that another court of 
equity has the proper quriſdiction, the defendant 
may demur to the juriſdiction of the court 0! 
Chancery. 


to all 


5. It 


Court of Chancery. 


. If the perſonal diſability of the plaintiff to 
ſue appears on the face of the bill, the defend- 
ant may take advantage of it by demurrer, as 
where a married woman exhiþits a bill without 
ter huſband, an idiot or lunatic without his 
committee, or an infant without his next friend 

ing named in the bill; in all theſe caſes, be- 
ing matters of defect apparent upon the face of 
the bill, the defendant may demur. 

6, It is material that the plaintiff do ſhew by 
iz bill, that he has an intereſt in the ſubject of 
the ſuit, and a title to inſtitute a ſuit concern- 
ing it; for if the bill is deficient in either of 
theſe requiſites, and that defect is apparent 
von the face of the bill, the defendant may 
ule advantage of it by demurrer; thus where 
z bill was brought by a proteſtant next of 
kin, to have an account of a rent charge ſettled 
on the defendant upon marriage, ſuggeſting ſhe 
ws a papiſt; and on a demurrer to the relief 
prayed by the bill, the court ſaid that it had 
deen ſettled, that the proteſtant next of kin is 
only entitled to the profits in caſe of de/cents, 
for in the caſe of a purchaſe or grant by a pa- 
pit, they are utterly void by the ſtatute, and 11 and 12 
therefore allowed the demurrer; ſo where 3 
plaintiff claims under a will, and it is apparent 
won the conſtruction of it as ſet forth in the 
bill that he has no title, the defendant may 
demur; ſo where one brings a bill as executor 2 Vel. 2½. 
fur the recovery of fome of the teſtator's aſſets, vici 
wherein it does not appear that he has any ways Chen. 589. 
proved the will, the defendant may ſhew this 
5 good cauſe of demurrer ; but it is enough 
to alledge he has duly proved the will, 'with- 
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404. The Pzaktice of the 


1 P.Will. out ſaving in what court: a demurrer was alſo tte p 
153 Keep. allowed bill brought for the dif rf 
Lord Keep- ALILOWEA LO A DILL rougnt tor the 11COVery ot or 
erNoth, a perſonal eſtate, becauſe it appeared by the the 4: 
e ' 5 5 f 

came into Plaintiff's own ſhewing, that they were neither rl: t. 
es Creditors nor legatees“; ſo where a perſon bring wom 
nion, that a a bill for an account grounded upon letters of have 
plaintit ag adminiſtration taken out or obtained in a fo vt b 
ought to reign Court, a demurrer will holdF, for the court i» a © 
hew by bi of Chancery can take no notice of what is done wpt« 
he had taken in à foreign court abroad. the | 
out adminiſ- a . art) 
tration, to the intent the defendant might be informed in what court to loole wh 
for it, which might be void, if taken out under a wrong jutiſdiction; yet of late [0 the 
the general allegation of having dvly taken out adminiſtiation has been held his aff 
good, eſpeciiily where (as on de nurter) the cauſe is not then to be determined, _ 
but the pliintiff mult ſhew his letters of adminiſtration at the heating: ſo ſaid | an he! 
and determined Ly the Lord King in the caſe of Stone v. Baker, 14th December unleſs 
1732. Note, et law a will is never taken notice of ſo as to permit the exe- 
cutor to ſue upon it, until he has firſt proved it in the ſpiritual court; but in and if 


every other rep-Q, ſave the liberty of ſuing, an executor is completely ſo; before 
probate, for inſtance, he may aſſign or releaſe, &c, Co. Litt, 292. b. % Nell, 
Chan, Rep. 88. Þ 3 P. Will. 371. 


So in every caſe where the plaintiff in a bill 
ſnews only the probability of a future title 
upon an event which may never happen, he hay 
no right to inſtitute any ſuit concerning it, and 
a demurrer will hold to any kind of bill on that 


ground, which will extend to any diſcovery ag h 

Treatie up- Well as relief; ſo where the claim made by the An 
75 Aer bill is of a matter in itſelf unlawful, a demu oda 
Bill, 139. rer will hold; as where the executors of to be 
counſellor at law brought a bill for money where 
promiſed to him for advice and pains he had erer 
beſtowed in cauſes in which the defendant wa tweer 
concerned; the defendant demurred, and his evide 
demurrer was allowed, for that the claim madg allow 

by the bill was within the ſtatute of mainte WM {flor 

Finch, 75, nance. Whet! 
7. The plaintiff muſt ſhew by his bill ſon4hlll «i th 

claim of interelt in the defendant, in the {ub nant 

ject of the ſuit, which can make him liable c tors | 


ti 


Court of Chancery, 405 
the plaintiffs demands, or ſhew that he is 

{ ſome reaſon a neceſſary party to the ſuit, or 

the defendant may demur; for it is a general 

-ule that no one need be made a party againſt 

whom, if brought to a hearing, the plaintiff can 

hve no decree; thus a reſiduary legatee need 

not be made a party; and for the ſame reaſon 

n a bill brought by the creditors of a bank- 

wpt againſt the aſſignees under the commiſſion, 

the bankrupt himſelf need not be made a 

party; and if he is made a party he may cemur 

to the relief, all his intereſt being aſſigned to 

his aignees; ſo where a bill is brought againſt 

an heir for payment of a bond, he may demur, 

unleſs it is expreſsly alledged that he is bound; 1Vern. 180. 
and if a bill is filed to have the benefit of or to 

impeach an award, and the arbitrators are made 

parties, they may demur to the whole bill, as «Vern. 380. 
well to diſcovery as to relief; for the plaintiff 

can have no decree againſt them, nor can he 


hah read their anſwers againſt the other defendants. — 
and others, why the anſwer of one defendant cannot be made uſe of againſt another, 


le-11s to be, becauſe, if that were allowed, I might make a friend co-defendant, 
who might put in an anſwer in my favour, and the other defendant would 
have no opportunity of croſs. examining to it. 3 P. Will, 311. [Vote H.) 


Any man made a party that is not charged 
o claim an intereſt may demur, for he ought 
to be examined as a witneſs; and therefore 
nere a bill was brought againſt A to diſcover 
ſeuers that would be evidence in a cauſe be- 
tween C and D, and to produce thoſe letters in 
evidence, A demurred, and the demurrer was 
lowed: ſo where a bill was brought by a 2EqAbridg, 
kſſor againſt an aſſignee of a leaſe, to diſcover 7% * 
Whether there was an aſſignment without licence 
vi the leaſe to him, wherein there was a cove- 
nant that the leſſee, his executors, adminiſtra— 
"urs or ns will grind all their corn, grain, 
d 3 Sc. 
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cuſtom, and for a diſcovery alſo of what corn, 


The Pꝛaättice of the 


Sc. at the plaintiff's mill according to the! 


Sc. had been ground at other mills; the de. 


1 Veſ. 86. 
Vid. alſo 
Spencer's 
Caſe, 

0 Co. 16 
reſpeCting 


collateral 


Covenants, . 


be a failure of juſtice, in regard the Company] 


3 P, Will, 
311. 


Hard. 337. 
iVern, 416, 


43. 


ern. 416. nied by his anſwer; but in this however the 


fendant for one cauſe of demurrer ſhewed that 
it was not charged or averred in the bill, that 
the defendant was aſlignee of the leaſe in queſ- 
tion, and alſo that the covenant ſtated in the 
bill was a collateral covenant, and not running 
with the land, did therefore not bind aſſigns; 
and the demurrer was allowed. 

But in a bill brought by the plaintiff againſt 
the Eaſt India Company, one of the officers of} 
the Company was made a defendant, in order 
to diſcover ſome entries and orders in the book 
of the Company; the defendant demurred, 
ſhewing for cauſe that 1t was not ſo much as 
pretended by the bill, that he was any way in- 
tereſted in the matter in queſtion, and that the 
plaintiff could have no decree againſt him, who 
was only the officer of the Company; but the 
court over-ruled the demurrer leſt there ſhould} 


are not liable to a proſecution for perjury, 
though their anſwer be never ſo falſe, 

8. If ſeveral matters of different natures are 
joined in one bill againſt ſeyeral defendants, 4 
demurrer will hold, for the court will not per- 
mit a plaintiff to load each defendant with ang 
unneceſſary burthen of coſts, by ſwelling the 
pleadings with the ſtate of the ſeveral claims 
of the other defendants, with which he has no 
connection: but where the defendants demur- 
red, becauſe the bill was brought againſt ſeveralf 
defendants for ſeveral diſtin& matters, yet the 
demurrer was over-ruled, becauſe the plaintitt 
by his bill, had charged the defendant with] 
combination, which the defendant had not de- 


defendant 
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Court of Chancery. 407 


defendant muſt be cautious; for where a man 
gemurs, for that the bill contains ſeveral 
matters not relating one to the other; if by 
anſwer the defendant doth more than barely 
deny combination and confederacy, he over- 
rules his demurrer, becauſe by his anſwering 
further he ſeems to have waived his demurrer, 
and given the plaintiff an opportunity of re- FO 463. 
lying. 0 | 
lh Gent of this kind holds where the 
plaintiff claims ſeveral matters of different 
natures: but where there has been a poſſeſſion 
of a fiſhery for a conſiderable length of time, . aik, 282, 
a perſon who claims a e right to it, may 
bring a bill to be quieted in the poſſeſſion, 
though he has not eſtabliſhed his right ar law; 
and it is no objection upon a demurrer to ſuch 
bill that the defendants have diftin# rights, for 
upon an iſſue to try the general right, they may at 
law take advantage of their ſeveral exemprions 
and Jiſtin#t rights; for in this caſe it is to be 
obſerved that the plaintiff did not claim ſeveral T,eaife up- 
ſeparate and diſtinct rights, in oppoſition to en Pleadings 
ſcycral ſeparate and diſtinct rights claimed by Zn, 149. 
P © * Bill, 149. 
the defendants; but he claimed one general 
and entire right, though ſer in oppoſition to a 
variety of diſtinct rights claimed by the ſeveral 
defendants, 

9. It is a general rule that no one is bound 
to anſwer, ſo as to ſubject himſelf to puniſhment 
or-torfeiture: if therefore a bill requires an = vel. 245, 
anlwer which may ſubject the defendant to any 
pains or penalties, he may demur to ſo much 
of the bill, for the court will not force a party 
o make a diſcovery of that which would tend 
o make him liable to be charged with a crime: Ibia. 
but it is not in every caſe the party ſhall protect 

d 4 himſelf 


AE, ons T e = — Drf2:) 


GE; os 


r 
3 


— vers et SANE e a 8 
ro * 
* 


— — 
. 


— . — GH 1 
+ 
Ve e. 
WIE ATT ET 8 * = 


ba 


a i; 2 — 


WS ben K 2 4 2 4 a \ 2 
N J ͤͥͥͤͤ ³˙·w . ne re des PEE IS oO. IC NO 
J FEA p s x 3 8 
L nth 5 8 ; = WE 1 

, 8 4 7 8 Fe * 9 


2 | 


* Ear W— x 9 
2 — — NDEES = — 2 3 C 


eng 


nt 


— — — E —— AID UTE Le 


1 8 : B - 8 
* 1 1 —— r r 
[1 7 l 4 = 
” — = Do . * — — : b 
l 9 = 22 8 5 5 9 "9 8 CN, =," <A 2 0 
A RIO 


D 


Ibid, 


2 Chan. Rep. 
6 8. 


1 Vel. 56. 


The Pꝛactice of the 
himſelf againſt relief in this court upon an alle. 
gation, that it will ſubje& him to a ſuppoſed 
crime; for in the caſe of uſury or forgery, if 
proof can be made of it, the court will let the 
cauſe go on ſtill to an hearing, but will not 


force the party by his own oath to ſubject him. 


ſelf ro puniſhment for it; ſo in a bill to enquire 
into the reality of deeds on ſuggeſtion of forgery, 
the court. has entertained juriſdiction of the cauſe, 
though it does not oblige the party to a diſ- 
covery, but directs an iſſue to try whether the 
deeds were forged. 

A bill was exhibited againſt the defendant to 
make her diſcover, whether ſhe was married 
fince the death of her huſband; to which ſhe 
demurred, and for cauſe of demurrer ſhewed, 
that ſeveral goods and chattels were deviſed to 
her by her huſband, which ſhe was to enjoy 
during her widowhood only, and that a diſco— 
very might amount to a forfeiture of her intereſt 
in them; and the court allowed the demurrer, 

So where a bill was brought for diſcovery of 
an aſſignment of a leaſe without licence from 
the leſſor, the defendant demurred, becauſe the 
plaintiff, the leſſor, had not expreſsly waived the 
forfeiture, and the demurrer was allowed; but 
if the plaintiff is alone entitled to the benefit of 
the forfeiture, and expreſsly waives it by his 
bill, a demurrer will not hold. 

So in a bill brought againſt an attorney to 
diſcover a deed, he demurred, for that he was an 
attorney at law, and entruſted by his client 
with the deed, and ought not to diſcover the 
matters come to his knowledge as an attorney; 
but the court ordered him to anſwer whether 
there was ſuch a deed, and where the ſame is, 
and to whom delivered, and when he laſt faw 
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Court of Chancery. 409 


it, and in whoſe cuſtody, but nt to diſcover 
the date or contents. Finch, 259. 
An exccutor brought a bill for the diſcovery 
of the defendant's marriage, who demurred, 
ſor that if ſhe was to diſcover what was aſked, 
ir would be a forfeiture of her legacy of 1500]. 
25 it was given conditionally if ſhe married 
with the conſent of the truſtees under the will, 
and the demurrer was allowed; becauſe ſhe 
could not anſwer to the marriage without ſhew- 
ing at the ſame time it was againſt conſent : 2 atk. 333. 
but where a huſband by will gave an eſtate to 
his wife whilſt ſhe continued a widow, with a 
imitation over to another in caſe of her ſecond 
marriage; the remainder-man brought a bill 
for a diſcovery of the ſecond marriage, and 
ſhe demurred, as ſubjecting her to a forfeiture ; 
but Lord Chancellor Talbot over-ruled the de- 
murrer, as it was not a condition, but a Jimi- 
tation over of an eſtate, and therefore could hig. in the 
not properly be called a forfeiture. OO margin, 
On a bill to ſet aſide an uſuriovs contract, 
a defendant may demur to the diſcovery of 
what intereſt he agreed to take, for that he 
cannot ſet forth this without diſcloſing the 
very intereſt he has taken: ſo where a bil] Ibid. Dec, 
was brought to eſtabliſh the will of a perſon Hadulke. 
deceaſed, and ſought a diſcovery from the de- 
fendant, whether ſhe had any ſon then living 
by the ſaid deceaſed ; the defendant demurred, 
for that ſhe was a competent witneſs for the 
plaintiff to examine at law ; and the.demurrer 
vas allowed ; becauſe a bill cannot be brought 
to diſcover whether there is ſuch a perſon, or 
Where he is, in order to make him a party to 
a ſuit in this court: but where a bill was Ibid, 394. 
brought by a principal to diſcover what goods 
the 
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the defendant boug:* of his the principal's 
agent, and the defendant demurred, for that he 
was not obliged to fer out what gain he made 
by the retail of the goods ; but the court ſaid, 
that where a principal tranſmits goods to an 
agent or factor, he may maintain an action 
againſt the perion who buys of that factor, for 
what remains due to his factor; and in the caſe | 
of transferring ſtock, it is very often done by 
brokers without the principal being as much | 
as mentioned, and yet he may maintain an ac- 
tion againſt the perſon to whom the ſtock was 
transferred; and upon theſe grounds the de- 
2 Atk. 394. Mmurrer was over-ruled. 

| A man 1s not obliged by a diſcovery to ſub. 
ject himſelf to a forteirure, or any thing in the 
nature of a forfeiture ; as where a defendant as 
to ſo much of the bill which ſought to diſco- 
ver whether after inſtirution, Sc. to A, he was 
not preſented to two other livings, and inſti- 
tuted, Sc. demurred, as ſuch dilcovery tend- 
ed to ſhew an avoidance of A, and the demur- 
3 Alk. 453. rer was allowed: ſo in all bills to ſtay waſte, 
A... plaintiff is not intitled to a diſcovery, unleſs 
Cloer. he waives the penalty; for the walver gives 
» 1Veſ. 6, the court a ground of equity to award an in— 
+ Vid. 18 junction, if the plaintiff ſues for the forfeiture *; 
2 nor is a plaintiff, upon the acts touching the 
not entirely diſability of papiſts , intitled to a diſcovery, 
nes becauſe theſe acts create an incapacity, which 

3 Alk. 457. has the ſame effect with a forfeiture. | 
But in a caſe wherein a quare impedit was 
brought againſt the ordinary, who had refuſed 
to inſtitute the clerk preſented to him by the 
defendant (the patron), to whom a general bond] 
of reſignation had been given; the ordinary, 


in order to ſet up that bond as a 1 at 
| la, 


Court of Chancery, 
aw, filed a bill to diſcover whether the clerk 
preſented to him by the defendant had not giv- 
en a general bond of reſignation : the defend- 
ant (the patron) demurred, firſt on account of 
the legality of ſuch bond; and ſecondly, that 
the diſcovery was unmaterial : the court over- 
ruled the demurrer, though it admitted the le- ; 
gality of the bond, but was of opinion that the d e 
defendant ought to make the diſcovery, as it 97, 98. 
would remain with another court to diſcover er e 
how far the diſcovery was material. Fytche. 


ö ot, x Eee ENS 
OO On me Ee bf Ap Or — 4g 1 
r . 
* 8 2 q _ 4 1 


% 
— . RAILS lt ==; s 
: — — : — 


— 
2298 —— 8 3 


A 


Of the Form of, and other Matters incidental to, 
Demurrers. 
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DEMUBRER, as it aſſerts no fact, and re- 
A lies merely upon matter apparent upon 
the face of the bill, is put in withour oath, but 
muſt be ſigned by counſel; and a defendant, 
when ferved with proceſs to anſwer, may upon 
adviſing with counſel, be enabled to demur to 
the bill; in which caſe his demurrer, under the 
hand of counſel, ſhall be received and filed, 
although the defendant do not deliver the fame 
in perſon or by commiſſion ; but if he ſhall 
pray a commiſſion, and thereby return a de- 
murrer only, ſuch demurrer upon motion will 
be diſcharged. 

If a defendant then is adviſed to make his 
defence to a bill by demurrer, the draught of 
the demurrer being ſettled and ſigned by coun- 
el, a tranſcript thereof muſt be fairly ingroſſed 
on parchment with an half-crown ſtamp, and 
brought to the defendant's clerk in court to be 
fled, leaving a note in the following form with 
the regiſter, paying at the ſame time 18. ; and 

formerly 
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formerly a certificate from the ſix clerk of the 


3 Chan, Pleadings being filed, was produced, but this 


185. 


of late years has been diſpenſed with. 


Morgan 

verſ. Enter demurrer. 
Pritchard, | 

1ſt February 1790. Radcliffe, clerk. 


And ſo if a demurrer be accompanied with a 
plea or anſwer, or both, the demurrer and plea, 
or anſwer, muſt be entered, or they are over- 
ruled of courſe. 

Each ſide may, by leaving a petition (Vid. 
title Petition) at the Chancellor's ſecretary's of- 
fice, apply to the Lord Chancellor for an order 
to ſet down the demurrer to be argued. The 
petition as anſwered (for which 20s, is paid to 
the ſecretary) being left with 4 8. 6d. at theregiſ- 
ter office to draw up and pals the order, and 1s, 
6d. for entering, and alſo 1s. paid for ſetting the 
demurrer down; a copy of the order ſo paſſed 
and entered muſt be ſerved upon the adverſe 
clerk in court, by leaving the copy, and ſhew- 
ing the original order to the clerk or his agent 
at his ſeat two days before the day of hearing: 
and briefs of the bill and demurrer being pre- 
pared and given to counſel, the demurrer come 
on regularly to be argued, ©» | 

A defendant may demur to any part of the 
bill, ſo as the demurrer be filed before the rule 
to anſwer be out, and before he has obtained 
an order for time to anſwer ; but after ſuch or- 
der obtained to put in his anſwer only, he can- 
not demur, unleſs he obtains an order for that 
purpoſe ; and it is always made the ſpecial con- 
dition of an order giving the defendant time 


to demur, plead, or anſwer to the . 
ly 


* 


S Dm. e— 2s wa e e @ = 


Court of Chancery, 413 


bill, that he ſhall not demur alone; and when= 


ever therefore the defendant has obtained an 


order for time, and is afterwards adviſed to de- 
mur, he muſt alſo plead to or anſwer ſome part 
of the bill; ſo where a defendant has leave to 
lead, anſwer, and demur, but not to demur 
alone, the defendant demurs and anſwers only 
by denying combination, the demurrer was ſet 
alide on motion, as not complying with the or- 


der of the court, it being in effect a demurrer _ 
| 2 P, Will, 
only. is 
v. Paſcoe, Brown's Chan, Rep. 78. Vide alſo Treatiſe upon Pleadings by 
Engliſh Bill, 171. where the reader will find ſome excellent obſervations upon the 
© inconvenience that may ariſe ſrom too ſtrict an attention to this pra Rice. 


As a demurrer relies merely upon matter 
apparent on the face of the bill, ſo much of 
the bill as the demurrer extends to is taken 
for true; thus if a demurrer is to the whole : ve. 426. 
bill, the whole is taken for true, that is, every 
thing neceſſary to ſupport the plaintiff's caſe 
which is well charged in the bill; ſo if a de- Ind. 
fendant obſtinately inſiſts upon his demurrer, 
and refuſes to anſwer, where the court is of 


opinion that ſufficient matter is alledged to ob- 


lige him to anſwer, and for the court to proceed 

upon, the court will decree the matter of the 

plaintiff's bill, for by the demurrer are con- pad. Reg. 

feſſed all matters of fact that are well alledged. 133. 
The rule of the court is, that every demur- 

rer ſhall expreſs the ſeveral cauſes of demurrer ; Ibid. 

and in caſe the demurrer does not go to the 

whole bill, it muſt clearly expreſs the particu- 

lar parts of the bill demurred to; and it is z vel. 481. 

laid, that other cauſes of demurrer than thoſe 

already expreſſed may be inſiſted upon at the 

argument of the demurrer ; but if any cauſe of 

demurrer ſhall be inſiſted on, beſides what is 
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particularly alledged in the ingroſſment on the 

file, and the bill is diſmiſſed in reſpect of the 

cauſe xewly alledged, yet the defendant ſhall pay 

the ordinary coſts, if the cauſes of demurrer 
Pr. Alm. particularly alledged are diſallowed ; ſo if one 
& 4. Chan, demurs to a bill, and that demurrer be ill, the 
118. defendant is at liberty to ſhew a freſh cauſe of 
demurrer at the bar ore tenus; but if that be 
held good, he cannot have his coſts, 


what is ſaid in 1 Vern, 78. Durdant v. Redman, that coſts ought to be paid 


fer a new demurrer inliſte on at the bar ore renus, is not now the practice, 
ibid, 


3 P. Will. 


In a general demurrer to the whole bill, if 
there is any part either as to the relief or diſ- 
covery to which the defendant ought to put in 
an anſwer, the demurrer being entire, ought to 

x vel. 243, be over-ruled : but a defendant may put in ſe- 
parate demurrers to ſeparate and diſtinct parts 
of a bill for ſeparate and diſtinct cauſes, as 
where the defendants, as to that part of the 
bill which ſought to compel them to pay the 
arrears of a quit rent, or which ſought any re- 
lief touching the ſame, demurred, for that the 
plaintiff had his remedy at law for theſe arrears 
of quit rent, either by diſtreſs or action of 
debt, on the ſtatute of Henry 8. ; and likewiſe 
put in another ſeparate demurrer as to ſuch 

3P. Will. part of the bill as ſought to compel them to 
and the es- Pay a copyhold fine ſtated in the bill, or which 
lons and prayed any relief touching the ſame ; and both 

there cites, demurrers were allowed. N 

If the defendant puts in a demurrer, which 

is apprehended will hold good, it is the beſt 
way for the plaintiff, if he has a mind to drop 
proceedings, to move and obtain an order to 
diſmiſs his bill with coſts, to be taxed by a mal- 
ter, which coſts being paid to the defendant, 

— | there 


% 


Court of Chancery, 


mere is an end of the ſuit : but if the plaintiff 
adviſed that he has equity on his fide, and 
then intends to proceed, he may apply to the 
court, either by motion or petition, to amend 
his bill, on payment of 20s. coſts ; but this is 
o be done before the demurrer is ſet down to 
be argued, otherwiſe the plaintiff mult pay the 
defendant the coſts he has been at 1n getting 


an order to ſet down the demurrer to be ar- 


gued, and 208. beſides, before he can amend ; 
and if a demurrer is put in upon a flip or mil- 
take in the bill, the plaintiff obtains an order 
0 amend upon payment of 20s. coſts, and this 


415 


ke takes care to do before the demurrer is ſet. 


down for argument. 

If a demurrer upon argument 1s over-ruled, 
the defendant pays $1. to the plaintiff; but if 
allowed, the plaintiff pays the , ſame colts to 


the defendant; and after the demurrer has been 


allowed, the defendant is at liberty to move 
that the bill may be diſmiſſed, with coſts to be 

taxed, | 
As the regiſter ſhall not enter any plea, ſo 
neither ſhall he enter any demurrer in the pa— 
per at the inſtance of any perſon, upon a war- 
rant for ſetting down the ſame on a certain 
day, unleſs the ſuitor ſhall bring ſuch order or 
warrant to the regiſter to be entered two days 
before the day appointed for hearing ; and af- 
ter the paper of pleas and demurrers (to be 
argued) is made out and ſet up in the regiſter's 
office, no addition or alteration ſhall be made 
therein: if a demurrer is not entered by the 
defendant with the regiſter within eight days 
after the ſame has been filed, in order to be ſet 
down for argument, it is over-ruled of courſe, 
| | | and 


Pract. Reg. 


133» 


Ord, Chan. 


62, 
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and the plaintiff may take out proceſs for coſts 

and a better anſwer; and as a plea, ſo a de. 

murrer, may be brought on either in common 
courſe, or by order on motion or petition ; but 

Ord, Chan, they muſt be determined in open court. 

* If upon a dedimus the defendant returns no 
anſwer, but a demurrer, or a plea, or both, 
which ſhall happen to be over- ruled, he ſhall 
pay the ordinary coſts; but if upon argument 
they are allowed good, yet the defendant ſhall 
have no colts, becauſe of the needleſs trouble 
and delay given the plaintiff by taking out the 
commiſſion, and having the ſame returned; for 
the defendant might have put in his plea and} 

my Reg. demurrer without that. | 

— It ſeems, if a defendant be in contempt to 
an attachment, and tenders or pays the coſts of 
the contempt, he may file his demurrer; but 
as no plea, ſo no demurrer ſhall be admitted 
after attachment with proclamation returned, 
but upon motion in open court grounded upon 
an affidavit accounting for, and ſatisfying the 

Ord. Chanc, COUrTt of the cauſe of delay: ſo where a defend- 

121. ant brought up from the Fleet on an alias ha- 
beas corpus to anſwer a bill, put in a demurrer 
without leave of the court, the court diſcharg- 
ed and quaſhed the demurrer, and granted a 

prag. Reg. pluries habeas corpus; but where after a procla- 

10 mation returned, there came a general pardon, 
and the defendant appeared and put in a de- 

1 Chan. Caf. murrer, it was held he might do ſo. 

9 After a demurrer to the whole of a bill has 
been argued and allowed, the bill is out of 
court, and therefore cannot regularly be amend- 
ed; but to avoid this conſequence, the court 
has ſometimes, inſtead of deciding vpon the 
| demurrer, 


Toth. 11. 


his bill, paying the coſts incurred by the de- 2 
fendant ; and this has been frequently done in 6, Eogliſh 
the caſe of a demurrer for want of parties. Bill, 174. 
f a demurrer and anſwer be put in, the an- 
fyer cannot be proceeded on until the demur- 
rer has been argued : if a demurrer to the ori- Baneroft v. 
pinal bill is over- ruled, there may be a de- gen, 
murrer to the amended bill; but there ſhall chan, Rep. 
not be two demurrers to the ſame bill. 66, 
If a defendant having a commiſſion to an- 
ſwer only, tender a demurrer to the commil- 
ſioners, and refuſe to anſwer upon oath, they 
are to return ſuch his refuſal; and the reaſon 
thereof, together with the demurrer, and leave pn. Reg. 
the ſame to the conſideration of the court. $1, 
Nite, A huſband alone cannot demur for his 
wife. A 


Of Diſclaimers ; and herein of Demurring, Pleads 
ing, Anſwering, and Diſclaiming to the ſame 
Bill, | 


DriscLA1MER is where the defendant up- 

on oath, by anſwer, denies he hath or 
claims any right or title to the thing in de- 
mand by the plaintiff's bill, and diſclaims, 
that is, renounces all claim thereto : in which 
caſe, if it appear that the bill was exhibited 
for vexation only, the-court will diſmiſs it, and 
give coſts againſt the plaintiff: but if the plain- 
tiff had any probable cauſe or reaſon to induce 
him to exhibit his bill againſt the defendant, 
he may, if he pleaſes, by motion or petition, 
pray a decree againſt the defendant, and all 
Claiming under him, fince the time of the bill 
Vo. I, E e being 


Court of Chancery. 417 


demurrer, given the plaintiff liberty to amend 
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rad. Reg. being exhibited ; but this is ſeldom done with- 
24z, out paying the defendant his coſts, 

If in a bill, among other material defend. 
ants, one be named a defendant who nowiſe 
pretends any right to the matters in queſtio 
and he thereupon diſclaims, he may, a ter fu 
diſclaimer, upon a motion or petition to that 
purpole, be examined as a witneſs in the cauſe; 
for it ſhall be preſumed his name was inſerted 
in the bill without any other cauſe than that to 
take away his teſtimony. 

And where a defendant diſclaims generally 
to all the matters in the bill, the plaintiff is 
not to reply ; if he does, and ſerves the de- 
fendant with a pana to rejoin, the defend- 
ant may have coſts againſt the plainriff, to be 

3 Atk. 532. taxed, for the vexation ; but if the diſclaimer |! 
be only to part of the matter in queſtion, but 
as to the other part there 1s an anſwer, in ſuch 
caſe there may be a replication to that part 
which contains the anſwer. 

So where a title is ſet up to an eſtate. by a 
bill, and you inake a perion defendant who 
diſclaims all right, and do not bring him to 
hearing, the court ſaid, you ſhafl not read his 

; a Atk. 39. Evidence as a proof of your own right, to the 
Hill 2. ED 7. 
Ada. Prejudice of another defendant, 

A defendant may demur to one part of a bill, 
plead to another, anſwer to another, and diſ- 
claim as to another: but all theſe defences 
muſt clearly refer to ſeparate and diſtinct parts 
of the bill: for though a defendant may plead 
to one part of a bill, and demur to another, 
yet he cannot, becauſe of the inconſiſtenc), 
plead and demur to one and the ſame part of 
the bill, and beſides, the plea over-rules the 


demurrer; and for the ſame reaſon, he _ 
| | emur | 


Court of Chancery, 419 
- demur and anſwer to the ſame part of the bill; 3 P. Will 


: 30. and the 
neither can he plead to that which he has al- renters 


ready anſwered, for the anſwer over-rules the sen. 
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+ plea, and 2 fortiori a demurrer. 
84 For the ſame reaſon of inconſiſtency a de- 
4 fendant cannot by anſwer claim, what by diſ- 

claimer he has declared he has no right to; 
« and an anſwer and diſclaimer being inconſiſt- Treatiſe up- 
3 ent, the matter will be taken moſt ſtrongly by Engline 
g gainſt the defendant upon the diſclaimer. Bill, 254- 
N Of further Anſwers. 
4 FURTHER anſwer is in every reſpect ſimi- 1 
. lar to, and indeed is conſidered as form- 38 
1 ing part of the firſt anſwer; ſo is an anſwer to 13 
1 an amended bill conſidered as part of the an- in 
: ſwer to the original bill. Therefore if the de- 1 
8 fendant, in a further anſwer, or an anſwer to 1 
7 an amended bill, repeats any thing contained EY 
in a former anſwer, the repetition, unleſs it va- . 
wa ries the defence in point of ſubſtance, will be m 
o conſidered as impertinent; and if, upon refer- oF 
11s ence to a maſter, ſuch parts of the anſwer are Mi 
he reported to be impertinent, they will be ſtruck Trexife vp- 1 


oF * . . 0 2 
out as ſuch, with coſts, which in ſtrictneſs are n per og 


in, | Sa paid by the counſel who ſigned the an- —_— 


Thus where the original bill was brought 
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= | for diſcovery only, the amended bill prays re- l 
* lief; when the defendant comes to anſwer the © 
8 "age bill, he cannot put in a complete an- ; | 
T; wr over again ; he can only refer to the ; b 
1 ormer anſwer; for if he does otherwiſe, it will i 
the | be referred for impertinence ; and therefore 1 
_ this laſt anſwer is to be conſidered as a part of 0 
. 5 Ee 2 the = 
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The Pꝛattice of the 
the anſwer to the original bill for diſcovery, 
as much as if it had been ingroſſed in the ſame 
3 Atke 303, parchment, and a part of the ſame record. 
A further anſwer becomes neceſſary, and is 
required from a defendant, when it happens 
that in his firſt anſwer he refuſes or neglects 
to anſwer all or any of the material facts or 
charges contained in the bill, or anſwers the 
ſame inſufficiently, imperfectly, or evaſively; 
the points of the bill not anſwered, or anſwer- 
ed inſufficiently, are ſelected from the record; 
and being collected together form exceptions 
an anſwer to which is termed a further an- 
ſwer. | 
When matters diſcloſed by a defendant's an- 
ſwer, or facts exiſting at the time of exhibiting 
a bill, and not then known to the plaintiff, are 
conſidered neceſſary by him to conſtitute part of 
his caſe, the ſame are by the complainant, with 
leave of the court, added to or inſerted in the 
bill by way of amendment, and the anſwer 
which the defendant is compellable to make 
thereto, is denominated an anſwer to an amend- 
ed bill. | 
An anſwer to an amended bill is prepared 
and filed with the ſame formalities, either in a 
town or country cauſe, as an anſwer to an ori- 
ginal bill, If the amendments in the bill be 
lo trifling as to require no further anſwer, it 
will notwithſtanding prevent the complainant 
from replying, until eight days after the re- 
cord, or the defendant's office-copy is amend- 
ed, and delivered over to the defendant's clerk 
in court; and a defendant ſometimes for delay 
will, upon motion or petition, obtain the three 
uſual town or country orders, for time to an- 


ſwer the amendments (to which in ſtrictneſs he 
18 
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Court of Thancery, 


js intitled) ; and after the whole time obtained 


by theſe orders has been ſpun out, the defend- 
ant files no anſwer, or a frivolous anſwer mere- 
ly to ſave appearance of wilful delay, 


A ſubpzna to anſwer the amendinents is not 


ſerved when exceptions are taken to an anſwer 


where the defendant ſubmits, and the plaintiff. 


obtains an order upon ſuch ſubmiſſion to amend 
his bill, and that the defendant may anſwer the 
exceptions and amendments at the ſame time; 
ſervice of the order to amend, and to anſwer 
the exceptions and amendments at the ſame 
time, by leaving a copy of the order paſſed 
and entered, upon the defendant's clerk in 
court perſonally, or with his agent at his ſeat 
in the Six Clerks office, will be compulſory up- 
on the defendant, and the proceſs of /ubpzna 
is not neceſſary, Where amendments are not 
engrafted on exceptions to an anſwer, a /ub- 
pena to make a better anſwer muſt be ſerved, 
and the ordinary proceſs of contempt iſſued to 
enforce the anſwer, if neceſſary, 


Of Replications. 
We a full and ſufficient anſwer is put 
in to the bill, and the plaintiff intends 


to proceed, he may forthwith file a replication, 


viich is the plaintiff's anſwer or reply to the prag. Res. 
defendant's plea or anſwer, and is alſo a ge- 318. 


neral aſſertion of the truth and ſufficiency of 
the allegations contained in the bill, and a de- 


nal of the truth of the plea or anſwer, and of 


the ſufficiency of the macrers alleged in ir. 
Though this ſpecies of replication, which is 


a general one, is the only one now in uſe, it 


E 3 may 
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422 The Pꝛadtice of the 
may be proper to obſerve, that formerly, if 
the defendant by his plea or anſwer offered new 
matter which could not be brought into iſſue 
by bill and anſwer, the plaintiff replied ſpe- 
Ord. Chan. cially: a ſpecial replication then occaſioned 
; the defendant to have recourſe to a rejoin- 
Weſt, Pr, der, by which he endeavoured to weaken the 
— . plaintiff's replication, and ſtrengthen his own 
314. © anſwer; and if the cauſe was not then at 
iſſue by reaſon of ſome new matter diſcloſed 
in the defendant's rejoinder that required an- 
ſwer, the plaintiff was at liberty to ſur-re- 
join; and the conſequence of a ſur-rejoinder 
was an adſur-rejoinder or rebutter on the part 
wel. Symb. Of the defendant to the plaintiff's ſur-rejoinder ; 
Chans 195, the various new allegations which each ſuc- 
314, ceſſive pleading contained, being found to cre- 
ate between the parties conſiderable perplexi- 
Gil? Chan, ties and diſputes, beſides great inconvenince 
and delay, an alteration in the practice took 
place, and ſpecial replications, with their con- 
ſequent train of rejoinder, ſur-rejoinders, &c, 
_—_ Res. are now out of uſe; and the plaintiff is to be 
relieved according to the form of his petition, 


*. i. e. bill, whatever new matters may have been 
introduced by the defendant's plea or an- 
ſwer. 


The replication affirms and avers the bill to 

be true; and it is to be ſhort, and muſt di- 

rectly and pertinently purſue the ſubſtance of 

the bill, and confeſs and avoid, or traverſe and 

deny the anſwer; and it muſt by no means be 

a departure from the bill; for the plaintiff muſt 

vnd. Reg. have his decree ſecundum formam petitionis; for 
—— where a plaintiff had inſerted matters in his re- 
plication, which were not contained in the bill, 


and which the plaintiff knew of at the _ 


of exhibiting the bill, the defendant pleaded 


Court of Chancery. — 


and demurred to the replication, which the | 
court allowed: ſo where there was a plea and 1 Cha. Rep. 
anſwer to the ſame bill, and the defendant re-“): 
lied to the plea only, it was held to be irre- 
gular ; for the replication muſt be to the antwer 
2s well as to the plea; and the cauſe was put 
off for that irregularity : but this ſeems to ad- 2 Vern. 46. 
mit of a diſtinction where the plea and anſwer 
are to ſeparate parts of the bill, and the an- 
ſwer is in no way in aid of the plea, as denying 
notice, fraud, &c. or where the plea and an- 
ſwer are independent of each other; for in ſuch 
caſe the plaintiff may reply to either, 
According to the preſent courſe of the court, 
although rejoinders are diſuſed, yet the plain- 
tif after replication mult ſerve upon the de- 
fendant a /ubpena to rejoin ; but if the plain- 
tif, where he has replied to the defendant's 
anſwer, omits or neglects to ſerve him with a 
ſubpzna to rejoin, the defendant is at liberty 
to rejoin gratis, in order to have an opportun- 
ty of proving the truth of his anſwer, though 
the plaintiff cannot force him to rejoin without Moſely 124, 
a ee ſo where the defendant has appear- “ 77-99% 
ed to rejoin gratis, or after the return of a 
ſulpena to rejoin, ſerved on the defendant, and 
which, by order obtained of courſe, is now 
uſually made returnable immediately, and ſerv- 
ed on the defendant's clerk in court, the par- 
ties may proceed to the examination of wit- | 
neſſes, for the cauſe is at iſſue by the replica- When 2a. 
tion, and a rejoinder is never actually filed, Molly 296. 
The ſignature of counſel is not neceſſary to | 
a general replication. The plaintiff's clerk in 
court, inſtructed by his client, files it of courſe, 
the replication being previouſly ingroſſed up- 
| | F: e 4 on 
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The Pꝛattice of the 
on parchment with an half-crown ſtamp, and 
the day of the month and year when filed be. 
ing inſcribed thereon, with the ſurname of 
the plainriff's ſix clerk, and clerk in court, 
who files it, ſubſcribed at the foot, on the left 
ſide, and alſo the term in which the bill was 
filed, and the ſurname of the defendant's fix 
clerk. The clerk in court enters it in his 
cauſe-book, and then leaves it in his fix clerk's 
ſtudy to be filed, uſually acquainting the de- 
fendant's clerk in court by a note in writing, 
that he has ſo done. 


The form of a general replication is thus; 


« Between A B, plaintiff, 
| C D, defendant. 


« The replication of A B complainant to the 
anſwer of C D defendant. | 


This repliant, ſaving and reſerving to him- 
ſelf all and all manner of advantage of excep- 
tion to the manifold inſufficiencies of the ſaid 
anſwer, for replication thereunto ſaith, that he 
will aver and prove his ſaid bill to be true, 
certain, and ſufficient in the law to be anſwer- 
ed unto, and that the ſaid anſwer of the de- 
fendant is uncertain, untrue, and inſufficient to 
be replied unto by rhis repliant, without that, 
that any other matter or thing whatſoever in 
the ſaid anſwer contained, material or effectual 
in the law to be replied unto, confeſſed and 
avoided, traverſed or denied, is true; all which 
matters and things this repliant is and will be 
ready to aver and prove as this honourable 
court ſhall direct, and humbly prays as in and 


The 


by his ſaid bill he hath already prayed.“ 


CCC p Oy” 


- 


Court of Chancery; 


The plaintiff is allowed by the courſe of the 
court to the end of the third term after the 
coming in of the defendant's anſwer, to file his 
replication, excluſive of the term in which the 
anſwer was filed; and if no replication be filed 
within that time, the bill may be diſmiſſed 
with coſts, upon motion or petition, of courſe, 
without notice to the plaintiff of ſuch motion, 
producing the ſix clerk's certificate of the an- 
ſwer being filed, and no proceedings had for 
three terms; this certificate is however never 
called for, the counſel who makes the motion 
is ſuppoſed to have, and in fact always hath it 
in his hand at the time, for he cannot move 
without it: the maſter taxes theſe coſts, and 
they are recoverable by ſubpæna, as in other 
cales where coſts are to be paid by either par- 
ty; lo if after a replication is filed“, the plain- 
tif ceaſes all manner of proſecution for three 
terms; as where a replication is filed in Hilary 
term, and no proceedings are had in the cauſe 
either before or in Trinity term following, the 
defendant is at liberty in Michaelmas term to 
move for the diſmiſſion of the bill ; bur in this 
caſe notice of motion muſt be ſerved upon the 
plaintiff, and an affidavit thereof made and filed; 
it the defendant does not ſhew cauſe againſt the 
diſmiſſion, and ſatisfy the court in reſpect of 
his delay in proceeding with the cauſe, the bill 
vill be diſmiſſed of courſe. 

The plaintiff ſer down his cauſe to be heard 
upon bill and anſwer, and had a decree againſt 
the defendant by default; but when the defend- 
kat came to ſhew cauſe againſt the decree, it 


 Formarly the rule was, that if the plaintiff replied, the defendant 
could never diſmiſs the bill, without hearing the cauſe, becauſe the de- 


endant might rejoin gratis, and prove his anſwer, and io bring his cauſe 
tu 2 hearing, Gilb, Chan, 114. 


Was 
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426 The Pꝛactice of the 


was altered in his favour; the plaintiff petitioned 
Lord Don- to re- hear the cauſe, and at the re-hearing pray. 
nega! v ed leave to reply to the defendant's anſwer; | 
Eq. Caf, and he was permitted to do ſo, upon payment 
Abr. 43. Of coſts, | 
In many caſes, though the cauſe require no | 
witneſſes to be examined, yet it may be necef. | 
ſary for the plaintiff to reply, whereby the de- 
fendant will be put upon proof of his anſwer, | 
and the plaintiff to prove the matters of the 
bill; but if the plaintiff reply to an anſwer, 
and without rejoinder, or rules, brings the cauſe | 
to an hearing, the anſwer ſhall be taken wholly 
true, as if there had been no replication ; for 
the opportunity which the defendant had of 
z Chan, Caf, . k . : 
81. proving his anſwer is taken from him. 
The court will not give leave to withdraw 
a replication, unleſs to the application for ſuch 
leave ſomething further is added, as that the 
ee may thereby be enabled to amend his 
ill, or fore reaſon that may induce the court 
to give the plaintiff this indulgence; becauſe 
otherwiſe it may be a contrivance of the plain- | 
tiff's to defeat the defendant of his full coſts } 
by getting the bill diſmiſſed at the hearing, 
Potts D. 7 | : 
Reynel, With 40s. colts only. 
3 Atk. 565. —-Note, In Michaelmas term 1747 Lord Chancellor Hardwicke 
mentioned this caſe, and gave directions to the Regiſter to frame a genera] or- 
der, which might for the future prevent applications to the court to withdraw 
the plaintiff 's replication, in orde, to ſet down ihe caule on bill and antwer 
only, and by that means get the bill diſmiſſed with coſts, according to the courſe 


of the court; whereas otherwiſe he muſt have paid the defendant his full coits, 
» Vide Atk, 579, 
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The plaintiff filed a ſpecial replication; the de- 
fendant pleaded and demurred thereto; his plea 
was, that ſince his anſwer put in, he had recov- 
ered the eſtate in queſtion, in ejectment, upon 
full evidence at a trial at bar, and demurred | 

10 to 


Court of Chancery. 


to other ſpecial parts of the replication, The 

laintiff's counſel admitted the plea and de- 

murrer to be good, Which were accordingly al- 

loved; but the court declined giving any opi- 

nion whether the plaintiff might not, notwith- 

finding the plea and demurrer were allowed, 

afterwards put in a general replication, xVern. 351, 
If a defendant diſclaims generally, and the 

plaintiff replies to the anſwer, and ſerves a 

ſubpena to rejoin, the defendant is intitled to 

have coſts for the vexation, ſecus where the diſ- 

claimer is to part, and the anſwer to the re- 

ſidue. 3 Atk. 532, 
Where, by miſtake, a replication has not 

been filed, and yet witnefles have been exam- 

ined, the court has permitted the replication 

to be filed nunc pro Func. Moſcly 296, 
If the plaintiff replies to the defendant's 

plea, he thereby admits the plea to be good, 

if it be true; and the validity of it can never 

afterwards be conſidered, but only the truth 

of it, as the defendant proves 1t, or the plain» ME 

' . . . „ in 

iff diſproves it, at the hearing. Chan. 58, 


Of the Subpcena to rejoin. 


T has been already obſerved, that rejoinders 
are diſuſed ; but that, according to the pre- 
ſent courſe of the court, it is incumbent upon 
the plaintiff, after replication, to ſerve upon 
the defendant a ſubpæna requiring him to re- 
Join, unleſs he will appear gratis, The /ub- 
bena then to rejoin is that which cloſes the /etis gi, Chan, 
wnteftatio between the parties: the effect of 118. 
this proceſs being merely to pur the cauſe com- 
pletely at iſſue between the parties; but if it 
iſſues 
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428 The Pꝛactice of the 


iſſues before the replication is filed, and the re. 
plication be not filed before the return of this pro. 
ceſs, the ſame ſhall be of no force, and the par- 
ty on whom it is ſerved ſhall have the ordinary 
— coſts taxed; and this writ may be made return- 
was ſerved upon the defendant in the ſame way 
that a ſubpæna to anſwer was ſerved upon him; 
but this mode of ſerving the ſubpæna to rejoin is 


Ibid, 115. 


rarely put in practice, unleſs indeed where the | 
defendant lives in own, or within twenty miles | 


thereof, and may be eaſily ſerved. The moſt 
vid. Gitb, uſual method of practice in all caſes indiſ. 
324512 criminately, is to apply by motion in court, 
and Pratt, Or Petition, to the Maſter of the Rolls, for a 
Reg. 32.  ſubpena to rejoin returnable immediately, and 
reader will that ſervice thereof on the defendant's clerk in 


Has what court may be deemed good ſervice; this is en- 


xejoining 


was, ated Country Cauſe it is added, that the plaintiff 
t large, may be at liberty to take out a commiſſion for 
examination of witneſſes, returnable ——— 
with liberty to execute the fame in — —, 

with the uſual directions F. 
The order being drawn up, paſſed, and en- 


tered with the regiſter, a præcipe for a ſubpena | 


to rejoin, returnable immediately, in the fol- 
lowing form, mult be left at the /ubpzna office, 
producing the order for the ſ/ubpana paſſed and 
entered when the præcipe is left at the office, 


+ Theſe directions are,“ That the defendant may join in commiſſion, 
and ſtrike commiſſioners names in four days after notice thereof to his 
clerk in court, or in default thereof, that the plaintiff may have à com- 
miſſion to examine witnetles, directed to his own commiſſioners,” 


8 FH 5 cc Subpens 
MVSEVM 
BRITANNICVM 


able on any day certain in term; and anciently | 


practice in tirely of courſe, and never refuſed; and in a } 


i 


Court of Chancery. 
e. vaulpæna Jobn Robinſon to appear in Chan- 


0 cery, returnable immediately, to rejoin with 
r Curge Barnet. 
ry |} Price, ſolicitor. 
h Teſted 20th November 1789.“ 
ys The form of the writ is as follows : 
is « George the Third, &c. To John Robinſon, 
he greeting. For certain cauſes, offered before 
es | is, in our Chancery, we command and ſtrict- 
ſt ly enjoin you, that laying all other matters 
l aide, and notwithſtanding any excuſe, you per- 
t, {nally be and appear before us, in our ſaid 
a WT Chancery, immediately after the receipt of this 
ad writ, whereſoever it ſhall then be; to anſwer 
in concerning thoſe things which ſhall be then 
n- and there objected to you, and to do further 
a WH ind receive what our ſaid court ſhall have con- 
if ſidered in this behalf; and this you may in no 
or wiſe omit, under the penalty of 100 l. and have 
— there this writ. Witneſs ourſelf at VMeſtminſter, 
— the 20th day of November in the 29th year of 
dur reign.“ 
8 Indorſed, „ By the court, to rejoin and join in 
na 3 0 
1. unmiſſion in the cauſe of George Barnet. 
e, Label: „ John Robinſon to appear in Chan- 
nd cery, returnable immediately, to rejoin with 
George Barnet.“ | 
i Five ſhillings are paid, if there be one or 
his two defendants, and ſixpence for the additional 
m- 


label, where there are three defendants: and 
note, three defendants only can be inſerted in 
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ed from the ſubpæna office, the plaintiff's ſa, 
licitor ſerves it upon the defendant's clerk in 
court *, by leaving the body thereof at the 
clerk in court's ſeat in the Six Clerks office, 
with his agent, or perſonally upon the clerk in! 
court; ſerving, at the ſame time, the order 
paſſed and entered for the ſubpæna, with ſuch 
return, by leaving a copy of the order with the 
defendant's clerk in court perſonally, or with 
his agent at his ſeat in the Six Clerks office, 
ſhewing the original order paſſed and entered; 
for unleſs the order be ſerved, the defendant's 
clerk in court cannot accept the writ with the 
extraordinary return; and the ſervice of the 
order ſhould precede or accompany the ſervice 
of the ſubpæna. 
If the defendant rejoin gratis, or the parties 
go to commiſſion by conſent, there needs no 
0 RB fag pœna to rejoin. | 
A ſubpæna to rejoin againſt three, two only 
are ſerved ; if the plaintiff proceeds to examine | 
witneſſes, the party not ſerved ſhall not be con- 
« cluded by thoſe examinations, being no party 
Reg. 315, thereto. | | 


Of the Commiſſion to examine IWitneſſes. 


HE /ubpena to rejoin having put the facts 
+ i in diſpute between the parties in iſſue, Y 
the next concern is to prove thoſe facts: and 
this is done by examination of witneſles, and 
taking their depoſitions in writing, according 


* If there be more than one clerk in court empleyed in the cauſe 
(which may be the caſe where there are ſeveral defendants), one or +" 
mult be ſerved with labels; and the body of the writ under fal 
with the clerk in court Jaſt ſerved, 4 


Court of Chancery, 


lo. to the manner of the civil law: and for that 
th purpoſe, interrogatories are framed, or queſ=- 
the tions in writing; which, and which only are 
ce, to be propoſed to, and aſked of, the witneſſes 
4 n the cauſe. For the purpoſe of examining 
ih witneſſes in or near London, there is an exa— 


miner's office appointed; but for evidence who 
live in the country, a commiſſion to examine 
witneſſes is uſually granted to four commiſſion- 
ers, two named of each ſide, or any three or 
two of them, to take the depoſitions there. 
And if the witneſſes reſide beyond ſea, a com- 
miſion may be had to examine them there up- 
on their oaths, and (if foreigners) upon the 
caths of ſkilful 1nterpreters, | 

The commiſſioners are ſworn to take the ex- 
anination truly and without partiality, and not 
to divulge them till publiſhed in the court 
of Chancery ; and their clerks are alſo ſworn 
to ſecrecy. The witneſſes are compellable by 
proceſs of /ſubpena, as in the courts of common 
law, to appear and ſubmit to examination; and 
when their depoſitions are taken, they are tranſ- 
mitted to the court with the ſame care that the 
anſwer of a defendant is ſent, 

It has been already obſerved, that if wit- 
neſſes to a diſputable fact are old and infirm, 
It is very uſual to file a bill to perpetuate 
the teſtimony of thoſe witneſſes, although no 
ſuit is depending ; for it may be, a man's an- 
tagoniſt only waits for the death of ſome of 
them to begin his ſuit. This is moſt frequent 
vhere lands are deviſed by will away from the 
heir at law; and the deviſee, in order to per- 
petuate the teſtimony of the witneſſes to ſuch 
will, exhibits a bill in Chancery againſt the 


acts 
ſue, | 
and 
and 
ing 


cauſe 
x two 
| let 


te 


ſuggeſting 


heir, and ſets forth the will verbatim therein, 
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ſuggeſting that the heir is inclined to diſpute its th 
validity ; and then the defendant having anſwer. al 
ed, they proceed to iſſue, as in other caſes, and 4 
examine the witneſſes to the will; after which hc 
the cauſe is at an end, without proceeding to att 
4 any decree, no relief being prayed by the bill; In 
N but the heir is intitled to his coſts, even though be 
q he conteſts the will: and this is what is uſual. Wl © 
i ly meant by proving a will in Chancery, off 
. It may not be improper alſo to obſerve, that 5, 
„ the examination of witneſſes in Chancery was vil 
4 originally in court before the Maſter of the Rolls, Gay 
[| who was one of the judges of the court; and e. 
4 therefore it ſhould ſeem that the examination aut 
might be upon the bill, without any interro- telt 
gatories being drawn or framed ; but afterwards ſun 
the Maſter of the Rolls having left the exami- 1 
nation to his clerks, from thence forward the be 
judge did not examine, but the counſel for the WM ©** 
party (whoſe witneſſes were to be examined) b00 
framed the interrogatories, upon which the} 600 
clerks examined; and ſo by degrees it became Wil ** 
the practice and uſage of the court to ſerve a nit 
commiſſion to certain commiſſioners therein A 
named to examine upon interrogatories, as the Wil 
Sim. Chan, Examiners did above, and within a certain lot! 
124, 125, diſtance of town: ſuch commiſſion being 21 

delegation by the court of part of its authority, 
authorizing the commiſſioners to examine 4 T 

quibuſdam interrogatoriis tam ex parte querentis 

quam ex parte defendentis, 

The /ubpzna, returnable immediately, being 2 

ſerved as before mentioned, after the expiration 
of four days, excluſive of the day of ſervice, Rt 

the plaintiff's clerk in court proceeds to examine 
thole witneſſes on behalf of the plaintiff, who . 


18 live within ten miles of London, by exhibiting 
i | interroga- 


Court of Chancery, 


interrogatories in the examiner's office; it being 
the courſe of the court at preſent, to examine 
ll witneſſes in or within twenty miles of Lon- 
in, at the examiner's office, and in caſe of 
fckneſs, or other diſability, the examiner will 
amend the witneſs: after the plaintiff's clerk 
in court has examined one or two witneſſes, or 
before, a rule to produce witneſſes muſt be en- 
tered in the houſe book, in the Six Clerks 
ofice, in that fix. clerk's diviſion where the 
cuſe originally began. The rule to produce 
witneſſes expires that day ſeven- night, from the 
dy oa which it is given; and the rule may be 
entered on any day 1n term, provided it be 
entered eight days before the expiration of the 
term, otherwiſe it muſt be entered on the en- 
ſuing term. 

The rule 1s written in the following form in 
the houſe book in the Six Clerks office, and a 
ranſcript thereof being copied into the rule 
book of the clerk in court giving the role, the 
book is taken to the regiſter's office to be en- 
tered; the regiſter ſets his initials againſt the 
ule in the margin of the book, for which one 
ſhilling and fourpence is paid. The clerk in 
court entering the rule, gives a note in writing 
to 1 clerk in court, of ſuch rule being 
entered. 
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e de The rule is entered in the form following : 
rentis | 

23d January 1790. 
Wet Barnet 1 
ar. v. A rule is given to the defendant 


Ribin/on, | to produce witneſſes. 


vice, 

mm Bakke, clerk for plaintiff, 
ho 5 

Be 01. I. 1 Seven 


roga- 
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Seven or eight days after giving this rule, 
you may enter in like manner another rule for 
paſſing publication, and give notice thereof in] 
the ſame manner as before; and leave the fol- 
lowing note with the entering regiſter; 


iſt February 1790, 


Barnet A day 1s given to the defendant 
v. Ito ſhew cauſe why publication 
Robinſon. Uihould not pals. | 


BARKER, clerk for plaintiff, 


So if the plaintiff takes out a commiſſion farl 
examination of witneſſes in the country, and iff 
the defendant does not join therein Ci. e.) by 
naming commiſſioners on his part, or if he coe; 
join in ſuch. commiſſion, but examines no vit- 
neſſes, then the plaintiff's clerk ought upon the 
return. of ſuch commiſſion, to give two like 
rules, as before. | | 

But if both ſides examine witneſſes by ſuch 
commiſſion, then upon the return of ſuch com 
miſſion, the plaintiff need only give one rule 
as before, for paſſing publication, which 1s ay 
follows: ” | 


22d January 1790, | 


ts A day is given to the defendant 
5855 to ſhew cauſe why publication 
„] ſhould not paſs upon a joint com 
Robinſon. ] miſſion. 


BaRR ER, Clerk for plaintiff. 


Note; Each of the rules abovementioned, | 


Qriftneſs, expires that day ſeven-night after the 
; 9 reſpectiy 


le, | 


fol- 


Court of Chancery, 


reſpective dates of ſuch rules; and after the 


expiration of the rule given for paſſing publi- 


cation, no witneſs can be examined on either 
ide, unleſs an order be obtained for enlarging 
publication before ſuch rule expires, or the 
plaintiff and defendant's clerks agree to enlarge 
publication by conſent. 

It has been already obſerved, that in a 
country cauſe, or where the witneſſes reſide 
above twenty miles from London, the examina- 
tion of witneſſes is by commiſſion, iſſued under 
an order of the court obtained for that pur- 
poſe; and where they reſide in or near London, 
their examination takes place in the exam- 
iner's office —of theſe two modes of exam- 
ination, I ſhall treat ſeparately in the order in 
which they ſtand ; and, with a view to greater 
perſpicuity, divide into diſtin&t and ſeparate 
heads, the ſeveral matters properly belonging 
to each mode of exarnination, and conſider the 


ſime with a reference to thoſe heads. 
And firſt, N 


Of Joinder in Commiſſion. 


HE plaintiff's ſolicitor having given his 

clerks in court four commiſſioners names, 
ay time after the expiration of four days ex- 
cluſive of the day of ſervice of ſubpæna, and of 
tie order paſſed and entered, the plaintiff's 
clerk in court may call upon the defendant's 
Clerk in court to join in commiſſion; and upon 
neglect or refuſal to give the commiſſioners 
names within four days, the plaintiff may in 
hrifne/s take the commiſſion ex parte; and in 
that caſe, notice of executing the commiſſion 
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is not neceſſary. But when the defendant 
means to join in commiſſion, the plaintiff's 
and defendant's clerks in court having inter- 
changeably given four commiſſioners names, 
for their reſpective clients; the eight names are 
entered by the clerks in court in their reſpeCtiye 
= Charc. commiſſion books; and this is termed joining ix 
commiſſion, The plaintift's elerk in court ſends | 
to his client a lift of the defendant's commit. | 
ſioners names, and receives inſtructions to whom | 
of the defendant's commiſſioners the com- 
miſtion is to be directed. The defendant's 
clerk in court, having in like manner receiy- 
ed inſtructions from his client, to whom of 
the plaintiff's commiſſioners he would have the 
commiſſion directed; the plaintiff's clerk in 
court, by note in writing, informs the defend- 
ant's clerk in court, he is ready to frite 
commijſioners names; and the defendant's clerk 
in court being prepared, and conſenting, the | 
- commiſſion books are produced, and two of 
the names on each fide are ſtruck out with the 
pen by the reſpective clerks in court; the 
laintiff's clerk in court firſt ſtriking out one 
of the defendant's commiſſioners names, the 
defendant's clerk in court then ſtrikes out one 
of the plaintiff's commiſſioners names, and bo | 
alternately, until the eight names are reduced to 
four; and which four are the commiſſioners. | 
The plaintiff's clerk in court makes out the | 
commiſſion for examination of witneſſes, (the 
order for that purpoſe paſſed, entered and 
ſerved, being previouſly left with him, ) inſerting 
the four commiſſioners. names therein, which 
when ſealed, he ſends to his client to be ex- 
ecuted: the form of a joint commiſſion is 28 
follows: 
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ce George the Third, Sc. To greet- 
ing: Know ye, that we, in confidence of your 
prudence and fidelity, have appointed you, and 
by theſe preſents do give unto you, any three 
or two of you, full power and authority, dili- 
cently to examine all witneſſes whatſoever 
upon certain interrogatories to be exhibited to 
you, as well on the part of A B complainant, 
35 on the part of C D defendant, or of either of 
them; and therefore we command you, any 
tiree or two of you, that at certain days and 
places to be appointed by you for that purpoſe, 
you do cauſe the ſaid witneſſes to come before 
you, and then and there examine each of them 
zpart upon the ſaid interrogatories, on their 
feſpective corporal oaths firſt taken before you, 
ary three or two of you, upon the Holy Evan- 
geliſts; and that you do take ſuch their exami- 
nations, and reduce them into writing on 
parchment; and when you ſhall have fo taken 
them, you are to ſend the ſame to us in our 
Chancery whereſoever it ſhall then be, 
cloled up and under your ſeals, or the ſeals of 
tree or two of you, diſtinctly and plainly ſer, 
together with the ſaid interrogatories, and this 
vrit. And we further command you, and 
every of you, that before you act .in or be 
preſent at the ſwearing or examining any witneſs 
er witneſſes, you do ſeverally take the oath firſt 
pecified in the ſchedule hereto annexed ; and 
ve do give you, any three, two, or one of you, 
full power and authority, jointly or ſeverally, 
o adminiſter ſuch oath to the reſt, or any other 
of you, upon the Holy Evangeliſts. And we 
further command, that all and every the clerk 
or clerks, employed in taking, writing, tranſ- 
ming or engroſſing the depoſition or depoſi- 
Fr 4 tions 
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tions of witneſſes to be examined by virtue of 
theſe preſents, ſhall before he or they be per- 
mitted to act as clerk or clerks, as aforeſaid, or 
be preſent at ſuch examination, ſeverally take 


the oath laſt ſpecified in the ſaid ſchedule an- 
nexed: And we alſo give you, or any one of 


you, full power and authority, jointly and | 


ſeparately to adminiſter ſuch oath to ſuch clerk 
or clerks upon the Holy Evangeliſts. Witneſs 
ourſelf at Veſtminſter, the day of 
in the - year of our reign. 

> Arden, Hanmer,” 


Indorſed, “ By order of court.” 


Label. To (inſert commiſſioners) any three 
or two of them, a commiſſion to examine wit- 


neſſes as well on the part of A B plaintiff, as on | 


'the 2 of C D defendant, returnable 
on fourteen days notice to defendant. 
Arden, Hanmer,” 


To this commiſſion are annexed the following | 


forms of oath, (printed upon parchment,) to 
be adminiſtered to the commiſſioners, and to 
their clerks. : 


The Commiſſioners Oath. 


« You ſhall, according to the beſt of your | 


{kill and knowledge, truly, faithfully, and with- 
out partiality to any or either of the parties in 


this cauſe, take the examinations and depoſi- 


tions of all and every witneſs and witneſſes pro- 


duced and examined by virtue of the commiſſion | 


hereunto annexed, upon the interrogatories 


now produced, and left with you. And * 
1 
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Court of Chancery, 
{all not publiſh, diſcloſe or make known, to 
any perſon or perſons whatſoever, except to 
the clerk or clerks by you employed and ſworn 
to ſecreſy in the execution of this commiſſion, 
the contents of all or any of the depoſitions of 
the witneſſes, or any of them, to be taken by 
you and the other commiſſioners in the ſaid 
commiſſion named, or any of them, by virtue 
of the ſaid commiſſion, until publication ſhall 
paſs by rule or order of the high court of Chan- 
cery. So help you Gd.“ 


The clerk's oath. 


« You ſhall truly, faithfully, and without par- 
tiality to any or either of the parties in this 
cauſe, take and write down, tranſcribe and in- 
croſs, the depoſitions of all and every witneſs 
and witneſſes produced before and examined 
by the commiſſioners, or any of them named 
in the commiſſion hereunto annexed, as far 
forth as you are directed and employed by the 
laid commiſſioners, or any of them, to take, 
write down or ingroſs the ſaid depoſitions, or 
any of them.” And you ſhall not publiſh, diſ- 
cloſe or make known, to any perſon or perſons 
whatſoever, the contents of all or any of the 
depoſitions of the witneſſes, or any of them, 
to be taken, wrote down, tranſcribed or in- 
groſſed by you, or whereto you ſhall have re- 
courſe, or be any ways privy, until publication 
ſhall paſs by rule or order of the high court of 
Chancery, So help you God.“ 


Sometimes a party will join in commiſſion, 
and afterwards refuſe or neglect to ſtrike com- 
© Ff4 miſſioners 
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The Pꝛaſtice of the 
miſſioners names; an application muſt in that 
caſe be made to the Maſter of the Rolls by pe- 
tition; and his Honour will at his diſcretion 
ſtrike out two of the names, the four given by 
the petitioning party being inſerted for thar 
purpoſe in the petition ; but this proceeding 
will not prevent the petitioners clerk in court 
from ſtriking out ſuch two of the adverſe 
party's commiſſioners, as he would have done, 
had no ſuch application been neceſſary; and 
the commiſſioners names thus procured are to 
be inferted in the commiſſion, 

The commiſſioners ought to be indifferent 
perſons; and after names are ſtruck, and one of 
the parties finds that the adverſe party's commiſ. 
ſioners, or one of them, is of kin, or counſel 
or ſolicitor for the party; the court upon mo— 
tion, or the Maſter of the Rolls upon petition, 
will order the adverſe party to name commiſ- 
ſioners de novo, in the place of one or more of 
them ſo complained againſt. 

The common exceptions to a commiſſioner 

Are, 
I. That he is of kindred, allied to the party 
for whom he is named. 
2. That he is maſter to the party, his land- 
lord or partner. | 5 
3. That he hath a ſuit at law with the party 
adverſe to him for whom he 1s named com- 
miſſioner, or is of counſel, or is attorney, or 
ſolicitor, or follower of the cauſe on one ſide. 
4. That the party is indebted to him; or 
Totb. 20,21. any Other apparent cauſe of partiality, or ſiding 
Pract, Reg: with either fide. | 
* The commiſſioners are made returnable on 
a general return day, or on any day certain in 


Gilb, Chan. term, and they are not unfrequently made ou. 
350 returnable 


Gilb, Chan. 
135. 


Prat, Reps 
85. 


Court of Chancery, 


returnable without delay; which return, if the 


commiſſion be made out in term time, holds 


to the firſt return of the enſuing term; if made 
out in the vacation, to the laſt return of the 
ſubſequent term. g | | 

If a commiſſion in England be taken out 1n 
the vacation, and has nor a certain return, but 
only ſine dilatione, it does not expire the firſt 
day of the following term, but may be con- 
tinued in execution the whole of the next term 


to the laſt return: though formerly it has been, 1222 
that a commiſſion returnable fine dilatione, if it p 
be within the kingdom, muſt be returned by 2Vern. 197. 


the ſecond return of the next term; and if ex- 
ecuted afterwards it was void, 


By the rule of the court, the plaintiff is firſt 3 Au. 593- 


enticled to the ſuing out and carriage of the 
commiſſion to examine witneſſes; and if the 
defendant has an opportunity of examining his 
witnefſes, he is not entitled to a new commiſ- 
fon; but if the plaintiff neglects to fue it out, 
it may be done ex parte defendentis ; lo if the 
defendant has witneſſes which live beyond fea, 
where the plaintiff has none, it ſhould ſeem that 
the defendant ſhall have a commiſſion granted 
him for examinin 
ſhall if his witneſſes here live far diſtant from 


the plaintiff's, as ſixty or eighty miles: ſo if Ibid 


wacn the cauſe is at iſſue the plaintiff will not 
go on to commiſſion, the defendant may have 
a commiſſion to examine his own witneſles, 


and ſhall have the carriage thereof: and ſo per- Toth. 16. 


haps, if the plaintiff commit any grols abule in 
the execution of the firſt commiſſion, the de- 


fendant ſhall have the carriage of the ſecond; or 33 Reg, 
here a commiſſion loſt by him who had the 


carriage of it, is renewed, the other ſide hath 
commonly 


g his witneſſes only; and ſo he Pratt Regs 
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commonly the carriage thereof; but in all theſs 
caſes, the plaintiff may join in commiſſion, 
and croſs examine the defendant's witneſſes, or 0 
examine what other witneſſes he is adviſed upon 
ſuch commiſſion. 

In ſome cafes the court will indulge the de. 7 
fendant with a duplicate of the commiſſion, 
eſpecially if it is doubtful, whether the plaintiff 
will execute his commiſſion or not, and more t 
eſpecially if he is forced on by the defendant, t 
(as in an injunction cauſe where delay is only WM t 
defigned;) and if the plaintiff who hath the 
carriage of the commiſſion, refuſes to give no- f 
tice of the execution thereof, or does not intend d 
to execute it, then the defendant may make t 
uſe of his duplicate, and proceed to the exami- | b 
nation of his witneſſes by virtue thereof: but j 
thele duplicates are ſeldom aſked for, and as y 
rarely granted, but upon good reaſon offered l 
to the court, and upon extraordinary occaſions, c 
or by the conſent or agreement of the parties 0 

i Oban. among themſelves. | 

” When a commiſſion is awarded to examine c 
witneſſes, if by default of him that hath the | 
carriage of the commiſſion, or by his commil- | 
ſioners, nothing is done, he ſhall bear all the 
charges that the other ſide was put unto about 
that commiſſion, either for fees of court, 
bringing or entertaining commiſſioners, or 
otherwiſe, to be aſcertained before the maſter by | 
the oath of the party, or of him that diſburſed W 

Ord. Chan, the money for him, and ſhall renew the com- 

*Pat.Reg, Miſſion at his own charges, 2 

86. Ic is ſaid, that a commiſſion to examine can- 

Cl. Tot. zo. not be diſcharged upon a ee without 


366. reference, and a certificate, (o irregularity.) 
Of 


as Se. ed lh. ], 


ofe 
on, 


Court of Chancery, 


, 


of the Notice to examine, and other Proceedings 
neceſſarily antecedent to the Examination, 


HE commiſſion for the examination of 

witneſſes being procured in the manner 
before deſcribed, is ſent by the clerk in court 
to his client in the country, the ſolicitor for 
the party, plaintiff or defendant, who obtains 
the commiſſion : the ſolicitor, upon the receipt 
of the commiſſion, appriſes his own commiſ- 
foners thereof, and keeps it unopened until the 


day appointed for the execution thereof; the 


time and place of executing the commiſſion 
being ſettled among themſelves: if it be a 
joint commiſſion, the ſolicitor for the party 
who has the Carriage of 1t muſt procure a no- 
tice in writing to be ſubſcribed by two of his 


commiſſioners, appointing the time and place 


of execution, and directed to thoſe parties to 
whom, by the label of the writ, notice is direct- 
ed to be given. 


The notice may be in the following form : 


« Whereas we whoſe names are hereunto 
ſubſcribed have received a commiſſion, giving 
out of, and under the ſeal of the high court o 


Chancery, to us and others directed, for the ex- 


amination of witneſſes in a certain cauſe there 
depending between Henry Allen plaintiff, and 
Francis Cozens defendant: Theſe are to give 
you notice that we will execute the faid com- 
miſion on the behalf of the plaintiff (or de- 
fendant ) at the houſe of „ known by 
the ſign of , ſituate in ———, in the 

county 


— 
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county of —, on Monday the 15th day of 
14 Auguſt inſtant, at the hour of eleven o'clock 
4 in the forenoon of the ſame day; when and 
F where you, and your commiſſioners and wit- 
neſſes, may be preſent, if you pleaſe. —Given 


14 under our hands this 1ſt day of Aut 1790, 
ii To Mr. Francis Joſeph Harding, 
Cozens. John Bennet,” 


This notice in writing mult ſpecify the title 
of the cauſe, the time when, and the place 
where the execution of the commiſſion is ap- 
pointed to be held; it mult alfo be ſerved up- 
on all the pariies perſonally, or left at their 
re ſpective dwelling-houſes or places of reſi- 
dence, with one of the family, ten days in the 
Eaſter vacation, and fourteen days in any other 
vacation, previous to, and excluſive of the day 
appointed for the execution of the commil- 
ſion, DE, 

And note, if notice be not given of execut- 
ing the commiſſion, the court will ſuppreſs the 

Com. Sol. examinations, and grant the adverſe party a 
new commiſſion, 

The witnefles to be examined at the execu- 
tion of the commiſſion may be ſerved with a 
ſummons to appear before the commiſſioners, 

at the time and place therein mentioned, to 
depoſe their knowledge to and of each inter- 
rogatory. | 


30. N 
Px, Alm. $, 


The 


e a_ O_o -_—_ > 2 


Court of Chancery, 


The ſummons may be in the following form: 


4 ſummons for witneſſes to appear before the com- 
miſſioners to be examined, 


« In Chancery, 


« Between Henry Allen, plaintiff, 
Fraucis Cozens, defendant. 


© Whereas we have received a commiſſion 
ifuing out of, and under the ſeal of the high 
court of Chancery, to us and others directed, 
for the examination of witneſſes in a certain 
cauſe there depending between Henry Allen 
plaintiff and Francis Cazens defendant: And 
whereas we are informed, that you whoſe 
names are hereunder written are material wit- 
nefles for the plaintiff (or defendant) ; we there- 
fore, by virtue of the ſaid commiſſion, will 
and require you, and every of you, ſeverally 
and perſonally to be and appear before us the 
laid commiſſioners, or any two or more of us, 


at the houſe of —, known by the ſign of 


— 2, ſituate in , in the county of 
, on Monday the 15th day of Auguſt in- 
ſtant, at the hour of ten o'clock in the fore- 
noon, then and there to be examined, and to 
eſtify the truth, according to the beſſf of your 
knowledoe, for and on the behalf of the ſaid 
plaintiff (or defendant) ; and you are then and 
there to attend, and not depart until you have 
been examined on the part of the ſaid plaintiff 
(ir defendant ;) and herein you are not to fail, 
biven under our hands, Sc. 
Foſeph Harding, 


To George Yate, Simon Jobn Bennet.” 


Thekoal, AmbroſeGif- 
fins, and Andrew 
Chapman, 


2 Theſe 
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more of the commiſſioners, and directed to the 
witneſſes by name, and muſt be perſonally ery. 
ed upon, and left with them ſeverally and re- 
ſpectively, before the execution of the com- 
miſſion : but theſe ſummonſes ſhould be ſerved 


ing witneſſes, and whole attendance may be 


half they are ſummoned to appear; a ſummons 
not being in its nature and effect an abſolute 
compulſory mandate; for it is ſaid, that no at. 
tachment lies againſt a witneſs for not attend- 
ing to give his teſtimony before the commiſ— 
ſioners, in obedience to the ſummons ſerved 
upon him; and that, becauſe no wr? is direct- 
ed, nor the great ſeal ſhewn to him: beſides, 
it ſeems neceſſary to pay or tender to the 


Pratt. Reg. 
348. 


. N. charges, for otherwiſe he may not perhaps be 

bound to appear; and in ſuch caſe, an attach- 
Prat, Reg, ment for non-appearance was ſuperſeded : but 
348. it is certain, that if the witneſs inſiſts on hav- 


the commiſſioners. | 

It ſeems however that the court, in aid of 
the commiſſioners ſummons, might fo far in- 
with the commiſſioners ſummons to give ev1- 
commiſſioners, as upon motion (grounded up- 


on a certificate in writing by the acting com- 


and. filed, of the per/onal ſervice of the com- 


Theſe ſummonſes muſt be ſigned by two or 


upon thoſe only who are preſumed to be «ill. | 


depended upon by the party upon whoſe be. | 


witneſs ſummoned to appear his reaſonable | 


ing his charges in hand, and reaſonable charges | 
are not given or tendered to him, he 1s not] 
bound to appear and give his teſtimony before 


terpoſe, where a witneſs has been duly ſerved 
dence, and neglected or refuſed to attend the 
miſſioners of the non-attendance of a witnels 
duly ſummoned, ſupported by an affidavit made 


miſlioners 8 
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\ of WW niſioners ſummons, and regſonable charges ten- „ 
the WM dcred or paid, if demanded) to make an or- A 
erv- der upon the witneſs, at his own expence to pg, Reg. 1 
re- attend the examiner at the examiner's office, 88 1 
om- and be examined within a limited time after“ x 
ved ſervice of that order, or in default, that he * 
ville ſtand committed to the Fleet priſon. 1 
be The counſel's brief on this motion being left 1 
be- at the regiſter's office, and the order drawn up, 1 
10ns paſſed and entered at the ſame office, a true "a 
lute copy of the order, ſo paſſed and entered, is to 1 
at. be ſerved upon the witneſs perſonally, ſhewing i" 
end- at the time of ſervice the original order, paſſ- by 
mil. ed and entered: Interrogatories for the exam- 7 
rved nation of the witneſs being previouſly filed at . 
rect· the examiner's office; if the witneſs, after /uchþ i 
ides, ſervice of the order, neglect or refuſe to at- 9 
the tend and be examined, and ſhew no cauſe to * 
iable | the contrary, before the expiration of the time Vp 
s be limited by the order, a certificate ſhould be [+ 
tach- procured from the examiner that the witneſs $I 
but! has not attended to be examined, and an af- bl 
hav- fidavit made and filed of the perſonal ſervice of ; 
arges the order, the court upon motion to commit 11 
3 not} the witneſs, and hearing the certificate and af- ' 
efore fidavit of ſervice of the order read, if ſufficient 3. 
cauſe be not ſhewn on the part of the witneſs, ! 
id of will make an order for the commitment of the N 
ar in- witneſs to the Fleet priſon. . 
erved | The counſel's brief being ſent to the regiſ- 
> evi- ter's office, and the order made thereon drawn 
id the | up, paſſed and entered there, the original or- 
d up- der muſt be delivered to the tipſtaff of the 
com- court, who will thereupon obtain a warrant 
vitneſs from the Lord Chancellor's ſecretary, and 
made with proper inſtructions from the ſolicitor, 
com- apprehend the witneſs, and deliver him into 


oners 
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the cuſtody of the warden of the Fleet priſon, 
from where he will not be diſcharged, until 
he has conformed to the examination required, 
and paid all coſts: but if any irregularity has 
been incurred in the ſervice of either the ſum- 
mons or orders, or reaſonable expences have 
not been tendered or paid to the witneſs when 
demanded, he may and ſhould i imine come 
in and ſhew cauſe upon the firſt order; and if 
the cauſe aſligned be ſufficient, the order will 
be diſcharged, and perhaps with coſts, as the 
circumſtances of the caſe may be. 

But the better and moſt certain, and indeed 
moſt uſual mode of compelling from an unwill- 


ing witneſs attendance upon the commiſſioners 


is by ſuing out a /u5pena ad teſtificandum againſt 
him; for which purpole a præcipe mult be left 
at the /ubpzna office, in the following form: 


& Fubpæna Simon Thelwal to appear before 
Jaac Bromley and others, commiſſioners, at ſuch 
times and places as the bearer hereof ſhall ap- 
point, to teſtify on the behalf of Jonathan 
Simpſon. 

Price, ſolicitor. 
Teſted 10th July 1789.“ 


The form of a Subpama to teſtify is as fol- 
lows: 


ce George the Third, Sc. To Simon Thelwal, 
greeting. We command and ſtrictly enjoin 
you, that laying all other matters aſide, and 
notwithſtanding any excuſe, you perſonally be 
and appear before Iſaac Bromley (one of the 
commiſſioners), and others, commiſſioners ap- 


pointed in our Chancery, at ſuch times and 
places 


Court of Chancery, 449 


I, „ i 
i places as the bearer hereof ſhall appoint, to | 
b teſtify the truth in a certain cauſe depending i 
| in our ſaid court on the behalf of Jonathan i 
5 Sinp/ſon ; and this you may in no wiſe omit, | 
bs under the penalty of 1001. Witneſs ourſelf 1 
" at Meſtiinſter, the 10th day of July in the 29th 1 
10 year of our reign.“ 1 
ll Indorſed, “ By the court. | 1 
= Label: „“ Simon Thelwal to appear before 4 
0 Jaac Bromley and others, commiſſioners, at 4 
1. ſuch times and places as the bearer hereof il 
1 ſhall appoint, to teſtify on the behalf of Jo- 8 
| nathan Simpſon. 1 
ft Note, the expence of this writ is 58. if one F: 
or two witneſſes names be inſerted ; and 6d. 8 
for the additional label if the writ contains 5 
re three witneſſes; but no ſubpæna can contain FI 
ch more than three witneſſes names, except it 
i | happens that huſband and wife are neceſſary 


witneſſes to be inſerted in the writ, in which 
caſe they ſhall be accounted but as one: at a 
private ſeal, the expence of this proceſs is 48. 
extraordinary; and if the ſeal be opened al. 
10s. bd. excluſive of the ordinary expence. 


1 
4 
1 
1 
1. 
* 

; * 
9 
7 
4 
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: The ſabpæna to teſtify being thus procured, is 
to be ſerved upon the witneſs per/onally, by de- Pnd. Reg, 

; livering to him the body of the writ under ſeal, 37: 
*% where there is only one, reſerving the label, 
" and delivering at the ſame time the commiſ- 
1 boners ſummons, tendering at the time of ſer- 
5 vice 18. ; or if the witneſs be at any diſtance 

; from the place of executing the commiſſion, 
4 7 his reaſonable expences muſt be paid or tender- 


ed. If there be two or three witneſſes in the 
/ubpena, the two firſt muſt be perſonally ſerved 
Vol. I, G g with 
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with labels ſeverally, ſhewing the proceſs itſelf 

under ſeal, at the time of ſervice ; and a ſum- 
mons, as before mentioned, muſt be ſerved vu 
on them ſeverally and reſpectively at the ſame 
time. The proceſs itſelf muſt be left with the 
witneſs laſt ſerved, the party ſerving the pro- 
ceſs taking a copy of the label, in order to en- 
able him to make an affidavit of ſervice with 
ſafety. | 

If a witneſs thus ferved-with a ſummons and 
ſubpena to teitify, neglects or refuſes to appear, 
or appearing, refuſes to give evidence before : 
the commiſſioners, or to aſſign a ſufficient rea- l 

ſon for with-holding his teſtimony, a certificate 
of ſuch witneſs's neglect or refuſal, muſt be pro- 
cured in writing from the acting commiſſion- 
ers, and an affidavit made and filed of the ler- 
vice of the ſubpzna to teſtify, and the com- 
miſſioners ſummons; and the ſame compulſory 
line of proceſs before ſtated, upon a negle& 
or refuſal to attend the commiſſioners ſummons, 
purſued agarnit the witneſs. 

The production of deeds, papers, &c. in the 
cuſtody of a witneſs may be enforced at the 
examination of a witneſs, either at the exam- 
iner's office, or at the execution of a commil- 
ſion to examine witneſſes, by adding to the or- 
dinary writ of /ubpzra to fei a clauſe of re- 
quiſition for that purpoſe, which is thence de- 
nominated a /u>pzna ducens tecum. This wilt 
is obtained by leaving a precipe at the ſud- 
pæna office, in the following form: 


— 
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© Syuzpana Taac Hartw:il to appear before 
Jobn Chambers and others, commiſſioners, at 
fuch times and places as the bearer hereof ſhall 
appoint, to teſtify on the behalf of Bexjamin 
| y Athyns, 


*__ + ca_— — „ 


r es. SS notre. 
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Caurt of Chancery. 


Ahne, and bring with him and produce (an 
indenture of ſettlement, bearing date the 16th 
day of December 1778, and made, or mention- 
ed to be made, between Samuel Davenant of, 
Ge. Jobn Hutchinſon of, c. William Richard- 
ſm of, &c. Edward Shackfield, and Jobn Sul 
livan of, Sc.) now in his cuſtody. | 


Fackſan, ſolicitor. 
Teſted rioth July 1789.“ 


Tye writ of /ubpena ducens tecum to teſtify, 
is in the following form: 


« George the Third, Sc. To 1/aac Hartwell, 
gentleman, greeting. We command and ſtrict- 
ly cnjoin you, that laying all other matters 


aide, and notwithſtanding any excuſe, you 


perſonally be and appear before John Chambers 
and others, commiſſioners appointed in our 
Chancery, at ſuch times and places as the 
bearer hereof ſhall appoinr, to teſtify the truth 
in a certain cauſe depending in our ſaid court, 
on the behalf of Benjamin Atkyns, and to bring 
with you and produce at ſuch times and places 
3 aforeſaid (deſcribe the deed, Sc. thus ;) 
8 certain indenture of ſettlement, bearing date 
ibe 162b day of December 1778; and made, or 
mentioned ta be made, between Sammel Daven- 
nt of Epſom in the county of Surry, Eſq; of 
the firſt part; Jobn Hutchinſon, of the ſame 
place, gentleman, of the tecond part; William 
&hard/on of, Horſham, in the county of Suſſex, 
gentleman, of the third part; and Edward 
weckfield and Jobn Sullivan of Ep/om, in the 
county of Surry, gentleman, of the fourth 
pat; now in your cuſtody ; and this you may 
u no wife omit, under the penalty of 100]. 

G g 2 Witneſs 


i 
5! | 4&2 | The Paatkice of the 
; | Witneſs ourſelf at Weſtminſter, the 1oth day 


\} of July, in the 29th year of our reign.” 

4 Indorſed, “ By the court.” 
14 = Label: I/aac Hartwell to appear before 
4. John Chambers, and others, commiſſioners, at 
* ſuch times and places as the bearer hereof ſhall 


appoint, to teſtify on the behalf of Benjamin 
Atkyns, and bring with him and produce (an 
indenture of ſettlement, bearing date the 16th 
day of December 1778, and made, &c. as ſet 
forth in the body of the writ,) now in his cuſ. 
tody.“ ä 


The expence of this writ is the ſame as the 
foregoing writ of ſubpæna to teſtify before 
commiſſioners; but if the deſcription of the | 
deed or other document to be produced, oc- | 
caſions the writ to run an extraordinary length, 
a charge is made in proportion. | 

The commiſſioners ſhould, in their ſummons | 
to the witneſs, briefly deſcribe the deed or in- 
ſtrument to be produced, and the ſummons | 
and ſubpæna ducens tecum ſhould be ſerved in 
like manner as a /ubpena to teſtify. 

Mote, The ſubpæna ducens tecum is ſo call- 
ed from the words of the writ, which com- 
mands the party to appear in court ſuch a day, 
ducens tecum a deed or writing, &c. confeſſed 
by his anſwer to be in his cuſtody ; or to ſhew 
good caule to the contrary. : 

Sometimes it is general, for all writings 

weſt. ſet, touching ſuch a matter: and ſometimes this 
$4 55 writ is granted where the defendant confeſſes 
f money in his hands, and offers to pay it into 
rat, Reg. . : 
346. court, or the court orders it to be paid in. 
609 This writ muſt be had upon motion and 
104 this, order; it is to be made by the clerk of thc 
''': | ſubpend 


Court of Chancery, 453. 
}pena office only; and is to be ſerved as a g. Chan, 
jupena to anſwer, I 

But note, all this is now commonly done 

by order, on motion ; and this writ is little — Regs 
uled. woo 


Of Interrogatories. 


NTzRROGATORIES are queſtions exhibited in 
| writing by the party, plaintiff, or defendant, 
directed by the court to be propoſed to and 
aſked of the witneſſes in a cauſe touching the prac, Reg; 
merits thereof, or ſome incident therein. Alſo *. 
interrogatories are touching contempts of writs, 
proceſſes, and orders of court, whereupon the 
party offending is to be examined concerning. 
ſuch contempt, Cc. 8 | 
As on hearings upon bill and anſwer, no evi- 
dence is to be admitted (except matters of re- 
cord) but what ariſes from the bill and anſwer 
itſelf; ſo when the parties proceed to the ex- 
amination of witneſſes, the cauſe is determin- nia, 2200 
ed by ſuch evidence as ariſes from the depoſi- 
tions of witneſſes examined upon interroga- 
tories, And both the plaintiff and, defendant 
may ordinarily exhibit interrogatories; for 
when parties are at iſſue, it is ok wen to conſi- 
der, as well what the other ſide may examine 
unto, as what ourſelves can prove, and ſo 
counter or croſs, interrogatories may be pre- 
pared, if there be occaſion, | 
Where interrogatories are exhibited in the 
examiner's office, and witneſſes examined there- 
on, either party may, without application to 
the court, or order for that purpoſe, exhibit 
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452 | The Pzattice of the 
Witneſs ourſelf at Weſtminſter, the 1oth day 
of July, in the 29th year of our reign.” 
Indorſed, “ By the court. 


Label: Jaac Hartwell to appear before | 


John Chambers, and others, commiſſioners, at 
ſuch times and places as the bearer hereof ſhall 
appoint, to teſtify on the behalf of Benjamin 
Atkyns, and bring with him and produce (an 
indenture of ſettlement, bearing date the 16th 
day of December 1778, and made, Sc. as ſet 
forth in the body of the writ,) now in his cuſ- 
A | 


The expence of this writ is the ſame as the 
foregoing writ of ſubpæna to teſtify before 
commiſſioners ; but if the deſcription of the 
deed or other document to be produced, oc- 
caſions the writ to run an extraordinary length, 
a charge is made in proportion. 

The commiſſioners ſhould, in their ſummons 
to the witneſs, briefly deſcribe the deed or in- 
ſtrument to be produced, and the ſummons 
and ſubpena ducens tecum ſhould be ſerved in 
like manner as a /ubpzna to teſtify, 

Note, The ſubpana ducens tecum is fo call- 


ed from the words of the writ, which com- | 


mands the party to appear in court ſuch a day, 
ducens tecum a deed or writing, &c. confeſſed 
by his anſwer to be in his cuſtody ; or to ſhew 
good cauſe to the contrary. 5 
Sometimes it is general, for all writings 
Weft. fe, touching ſuch a matter: and ſometimes this 
54, 55 writ is granted where the defendant confeſſes 
p money in his hands, and offers to pay it into 
rat, Reg. a : 
346. court, or the court orders it to be paid in. 
This writ muſt be had upon motion and 
n. order; it is to be made by the clerk of the 


ubpana 


Court of Chancery, 453 

pena office only; and is to be ſerved as a g. Chan, 
fulpena to anſwer. | * 

But note, all this is now commonly done 
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fore by order, on motion; and this writ is little 0 es 
3, at uled. 
ſhall | 
amin | 
(an | . 
16th Of Interrogatories. 
s ſet N BE Fe Cans 23: 
cul- NTERROGATORIES are queſtions exhibited in 
| writing by the party, plaintiff, or defendant, Þ 
directed by the court to be propoſed to and ] 
x the aſked of the witneſſes in a cauſe touching the ng. Reg; 
elore merits thereof, or ſome incident therein. Alſo 2% 
98 interrogatories are touching contempts of writs, 
9 proceſſes, and orders of court, whereupon the 
agen, party offending is to be examined concerning 
ſuch contempt, &c, . | 
5 As on hearings upon bill and anſwer, no evi- 
is dence is to be admitted (except matters of re- 


cord) but what ariſes from the bill and anſwer 
itſelf; ſo when the parties proceed to the ex- 
amination of witneſſes, the cauſe is determin- nid. az04 
ed by ſuch evidence as ariſes from the depoſi- 
tions of witneſſes examined upon interroga- 
tories. And both the plaintiff and_ defendant 
may ordinarily exhibit interrogatories; for 
when parties are at iſſue, it is neceſſary to conſi- 
der, as well what the other ſide may examine 
unto, as what ourſelves can prove, and ſo 
counter or croſs interrogatories may be pre- 
pared, if there be occaſion, | | 
Where interrogatories are exhibited in th 
examiner's office, and witneſſes examined there- 
on, either party may, without application to 
the court, or order for that purpoſe, exhibit 
Gg3 one 


454 


Oilb. 42. 


Ehe Pꝛatkite of the 
one or more interrogatories, or a new ſet of 
interrogatories, for further examination of the 
ſame or other witneſſes; but where the com- 
miſſion is taken out for examination, there no 
new interrogatories, or ſet of interrogatories, can 
be exhibited without motion or order of the 
court. And the reaſon of the difference was ſaid 
to be, becauſe the examiner is an officer of cre- 
dit, and ſworn, and ſo preſumed to be impartial, 
and that he will not diſcloſe the depoſitions to 


either party; but the commiſſioners are private 


perſons, and not ſworn, and are called the 
plaintiff's commiſſioners or defendant's com- 


miſfioners ; and fo without leave of the court 
no new interrogatories can be added before 


them. 

But this practice is altered by an order made 
8 Geo. 1. Which enacks, That all commiſſioners 
and their clerks, before they act in the com- 
miſſion, ſhall ſeverally take an oath not to 
publiſh or diſcloſe the contents of the depoſi- 
tions to be taken ; which oath is to be annexed 
in a ſchedule to the commiſſion ; and alſo in 
all commiſſions which fhall iſſue to examine 
witneſſes, a clauſe to that effect is to be add- 
ed, and made part thereof; and any commiſ- 
ſioner or clerk acting contrary to the premiſes, 
on proof of the offence ſhall be puniſhed as the 
court ſnall think fit to adjudge and order. 

When the parties have copies of the depo- 
ſitions delivered to them, and come to ſee the 
interrogatories exhibited by each ſide, and find 


the interrogatories to be too leading or imper- 


tinent, then is a proper time to refer them to 
a Maſter for being too leading, impertinent, 
or ſcandalous. This is done by motion or 
petition of courſe. If the Maſter reports the in- 

terro- 


Court of Chantery. 


* terrogatories leading, and this report is not 
by excepted to, then all the depoſitions taken to 
. theſe interrogatories muſt ſtand ſuppreſſed as 
| of courſe by motion or petition : Bur if the 
ot report is excepted to, as on the one hand the 
he court never countenances leading or impertin- 
ig ent interrogatories, ſo on the other. hand they 
- are not over curious in theſe matters, be- 
a] cauſe it may fall our, that interrogatories 
8 may be reported illegal in the very vital of 


the examination and on the very point the 
791 cauſe turns; and when this comes to be the 
caſe, the party who refers them gains his end; 


455 


Gilb, 4 


5 for perhaps he had a very bad cauſe if the de- 
ore poſitions had ſtood ; whereas if they are ſup- 
preſſed he has a very good one, ſince his ad- 

ids rerlary muſt hear the cauſe without any proof 
er: ral; unleſs che court is pleaſed to grant him 
bs another commiſſion on payment of coſts for his 
a leading interrogatories ; which is ſeldom or 

jr. ever done after depoſitions are publiſhed, 
ved And it is hard, that in equity a man ſhould 
10 be deprived of a plain right through the ſlip 
ne of another man's pen, or the inadvertency or 
dd. unkilfulneſs of his counſel penning his inter- 
nil. rogatories ; and therefore if it is poſſible for 
fs the court to help him they will, from the ma- 
He nifeſt inconvenience which muſt attend ſuch a 
caſe, Indeed, if interrogatories are reported 

po- leading in points upon which the giſt of the 
" e does not turn, and, if the depôſitions in 
and lee parts ſhould be ſuppreſſed, the party 
ber- night have evidence left without it, there is 


no hurt done; but if the life and quinteſſence 
of the cauſe turn upon it, he ought to ſtrug- 
dle to the laſt before his depoſitions are ſup- 
preſſed, 8 : 7 | 
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Allen, 
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217. 


Pract. Reg. 
220, 


. The Pzaftice of the 


New interrogatories were ordered to 3. 
exhibited on ſuppreſſing the old. In this caſe, 
the interrogatories, and the depoſitions of wit. 
neſſes taken on them, had been ſuppreſſed, 
for that the interrogatories were leading, and 
then publication paſſed. And now the court 
was moved, that a new ſet of interrogatories 
might be drawn and ſettled by the Maſter, for 
the examination of this witneſs, whoſe evidence 
was very material, and yet muſt be wholly loſt, 
if the court would not indulge them this way; 
and though the practice has been always againſt 
it, and it was inſiſted to be of dangerous con- 
ſequence, yet one precedent being produced 
to this purpoſe, and the interrogatories which 
had been ſuppreſſed were ſuch as might have 
been drawn up by many other counſel, with- 
out any apprehenſion of their being leading; 
the court, to let in the party to the benefit of 
this witneſs's teſtimony, ordered new interro- 
gatories to be ſettled by a Maſter, and put in 
for his examination over again, 

All interrogatories muſt be drawn, or peruſed 
and ſigned by counſel ; and they are to be ſhort 
and pertinent, and neceſſary to the point: They 
muſt not be leading, as, Did you not do, or ſet 
ſuch a thing? &6. If they are ſuch, the dgpo- 
ſitions taken thereon will be ſuppreſſed ; and 
ſo it is where the interrogatories are too par- 
ticular, or point to one {ide of the queſtion 
more than the other, 

They muſt be ingroſſed on parchment with 


double 12d. ſtamps, and are to be exhibited | 


before any witneſſes examined on either fide: 
And if witneſſes are to be examined before an 


- examiner of the court, the interrogatories mull 


be produced before, and left with him ar the 
F office: 
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| par- 


eſtion 


- with 


ibited | 


fide: 
Jre an 
; mull 
at the 


office: 


Court of Chancery. 
office: If in the country on a, commiſſion, 
the interrogatories may be exhibited before 
the commiſſioners on opening the commiſſion, 
which is now the general practice. Though it 
is ſaid, that heretofore the interrogatories were Vide Ord. 


always included in the commiſſion. 

When witneſſes are examined in court upon 
a ſchedule of interrogatories, there ſhall be no 
new interrogatories put in to examine the ſame 
witneſſes : but new interrogatories, by leave of 
the court, may be exhibited in court for ex- 
amining new witneſſes at any time before pub- 
lication, notwithſtanding there has been a joint 
commiſſion executed in the country. And on 
a ſupplemental bill, the court will, upon mo- 
tion, give leave to add to the firſt interroga- 
tories, ſo as the new . interrogatories contain 
nothing but what relates to the ſupplemental 
matter, | 4 5415 " 

No re-examination of witneſſes is allowed, 
though upon the ſame interrogatories, without 
leave of the court: but if either party have a 
commiſſion de novo, after he hath examined on 
a former, he muſt examine on the ſame interro- 
zatories as were exhibited by him on the former 
commiſſion; and no other interrogatories can be 
mitted without an order, or conſent of parties. 

If leave is given to examine a witneſs after 
pablication, and before hearing, a Maſter is 
commonly ordered to ſettle the interrogatories, 
ard that they may be to ſuch points only as 
were omitted before, and as are now ordered to 
be examined unto; unleſs it be merely to prove 
a exhibit, and the interrogatory was before 
tiled. 

And all interrogatories for proving particular 
points needful upon a reference to a —_ 

a 


457 


Chan, 216, 
117. 


Ibid. 126. 
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Vid. Ord. 
Chan. 156. 


The Pꝛadtice of the 

ſhall be directed by the Maſter, and ſhall be 
co ſuch points only. 

And though, by the orders of the court, the 

33 are to make their full proof before pub- 

ication and hearing of the cauſe, yet after hear- 

ing, if there be a reference to a Maſter for the 

ſtating an account, or ſuch like matter, and he 


all find any particular points and circumſtances 


needful to ground his report upon, which are 
not fully proved, nor could properly be examin- 
ed to before the hearing of the cauſe, he may 
direct the parties to draw interrogatories to ſuch 
points or circumſtances only; and ſuch wit- 
neſſes are uſually examined before ſuch Maſter 
upon ſuch interrogatories, if the witneſſes be or 
reſide within ten miles of London; but if farther 
off, and the parties deſire it, he may by his certi- 
ficate direct a commiſſion into the country, which 


is to be made out by the plaintiff or defendant's 


clerk that deſires ſuch commiſſion : and on the re- 
turn of ſuch commiſſion, publication ſhall forth- 
with paſs according to the courſe of the court, 
Bur the more common way now is, not to 
examine to' a matter of account before hearing, 
but after, before a Maſter, if the witneſſes be in 
town or near; if not, then by commiſſion to be 
directed by the Maſter upon his certificate. And 
either party may examine witneſſes to an ac- 
count, or to a particular rhing, after hearing. 
In caſe of a proſecution of a contempt for 
breach of an order of court, or otherwiſe, ground- 
ed upon an affidavit, the interrogatories ſhall 
not be extended to' any other matter than what 
is comprehended in the ſaid affidavit or order, 
And if any other ſha}l be exhibited, the party 
examined'may for that reaſon demur unto them, 

or refuſe to anſwer them. I. 
| A de- 


Court of Chancery, 459 
be BW & defendant having anſwered the firſt inter- 
oatories imperfe&tly, was ordered to be 
che WM ..;nincd on new ones; which being - exhi- 
ub ticed, he anſwered only the former: upon 
Als motion the court ordered him to pay coſts, to 
the be taxed by a Maſter, as not having obeyed the 
be ander of che court, but given the plaintiff a a 
nen needleſs expence. 8 | es * net. 
. After a party is brought in upon a contempt, 
ren and is ordered to be examined upon interroga- 
5 ries; if he refuſes, he will be committed: ſo 
vc tis if he enters his appearance with the regiſter, 
Nice upoh a proceſs of contempt, and is ordered to be 
ſer txamined, and departs without being examined, 
* and without Hicence. Ibid, 


” An order was obtained on a motion of courſe, 
ti dat the plaintiff ſhould be at liberty to add 


uch ome new interrogatories for the examination 
wake of the defendant, the examinations already 
Wet put in being reported inſufficient, and that both 
rt - 


{kts of interrogatories may be anſwered at the 
It, lame time. 


t to Lord Chancellor: I find no inſtance of an 
ing; order of this ſort, on a motion of courſe: it 
EI has ſome analogy to orders for amendment of 
o be bills, where anſwers have been reported inſuf- 
And icjent; and if this practice is not of courſe for 
19 aading interrogatories, on an examination be- 
Por Ing reported inſufficient, I will not ſet up this: 


5 an inſtance, and thereby introduce a new 
practice. | 

lf the party wants to add new interrogatories, 
mM an examination reported inſufficient, an 
plication ſhould be made to the court by notice 
o the other party, that the court may be ap- 


courſe, 


prized whether there is a ground for it; but as 
lis was an order obtained on a motion of 
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460 The Pzattice of the 


courſe, the court thought it irregular, and dif. 
34. 478: charged the order. 

Defendant's fourth interrogatory, touching the 
boundary of Cranbourn Chaſe being leading, 
was, together with the depoſition, ſuppreſſed ; on 
application, leave was given to exhibit new in- 
terrogatories for examination of the ſame wit. 
neſſes, to be ſettled by the Maſter. The 
examining witneſſes after publication is attended 
with inconveniences; and it muſt not be un- 
derſtood, that the court will always allow ſuch 
indulgence, where depoſitions have been ſup. 

preſſed; but it depends on the particular cir- 


cumſtances of the caſe. It does not appear in | 


this caſe, that the interrogatories (though im- 
roperly framed) were done with any ill deſign, 
here are two reaſons which weigh with me 

to give liberty to re-examine the witneſſes, 

The ſuit is brought for relief, and to perpetuate 

the teſtimony of witneſſes. If the defendant's 

depoſitions are ſuppreſſed, none other will be 
taken but what are taken on the part of the 

Plaintiff; and the framing of the interrogatories 

ſeems to have been through inadvertency; and 

the defendant is an infant, and ought not to be 
prejudiced by the inadvertency of thoſe con- 

cerned for him; and the court would of courſe, 

Ambler's when he comes of age, give him leave to re-exa- 
mine his witneſſes. 
An order having been obtained for the exami- 
nation of certain perſons before the Maſter, pro 
2 Brown's ;yfereſſe ſuo, liberty was now moved for to ex- 


15. hibit interrogatories before the Maſter, to falſify 


Rowley v. their examination, and ordered, as of courſe, 


Ridle = Fe 5 
d without notice. 


No interrogatories can be put, that do not 


ariſe from ſome fact charged in the body 9 
1173 
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hill, or, if ſuch interrogatories be put, the de- 
fendant may either demur to ſuch interrogata- 
ries, as having no foundation in the bill, or 
may omit to anſwer them; and if there be 
exceptions for want of an anſwer to ſuch inter- _ 
ropatories, the exceptions on a reference will Gilb, Chan. 


be over-ruled with colts. | | 
The interrogatories were anciently annexed 
to the commiſſion, and ſo they are now ſuppoſ- 
ed to be; but by conſent of parties, they are 
delivered to the commiſſioners at the opening 
of the commiſſion, which 1s the preſent prac- 
tice: but the commiſſioners can only examine 
upon the ſet of interrogatories that is firſt put 


in before them, and no new ones can be exa- 


mined upon before them, without leave of the 
court, becauſe their commiſſion 1s to examine 
upon ſuch interrogatories as are ſuppoſed to be 
annexed to the commiſſion, or ſuch as are de. 
livered in at the opening of the commiſſion, 
which now come in the room of thoſe formerly 
annexed; and it is preſumed that there has been 
a diſcovery made of the proofs, when the party 
i deſirous to examine upon a new ſet of inter- 
rogatories. 

But before the examiner, the party may ex- 
amine upon a new ſet of interrogatories, becauſe 
that is preſumed to be the examination of the 
judge, and the judge may examine upon inter- 
ropatories ex re nata, out of the articles; be- 
des, the examiner is at the peril of his office, 
o make no diſcovery of the proofs. 


219, 


Ibid, 125 
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Of the Execution of the Commiſſion, and herein of 

the Condudt to be obſerved, and the neceſſary 4; 
to be done by the Commiſſioners at the Time and 
Place of Meeting. 


| HE commiſſioners and witneſſes having 
met at the time and place appointed hy 
the notice for the execution of the commiſſion; 
the commiſſion (which till that time muſt re. 
main fealed) may be opened, that the com- 
miſſioners may ſee their authority; and this 
being done, they then adminiſter the oath te 
each other, and afterwards to the clerks wha 
gre employed in taking, tranſcribing or en- 
groſſing the depoſitions of the witneſſes to be 
examined. The forms of thele oaths are printed 
on parchment, and are always annexed in 
ſchedules to the commiſſion: and it is irregular 
for the clerk of the ſolicitor in the cauſe, tg 
Write as clerk in the execution of the commiſſion, 
and the court has in ſuch caſe ſuppreſſed the 
depoſition: one commiſſioner attending on each 
» Chan. Cf. ſide is ſufficient; but to obviate any incon- 
39% venience which may ariſe in caſe no commiſſion- 
er attends on behalf of the adverſe party, the 
party proceeding under, and having the carriage 
of the commiſſion, muſt procure the attendance 
of his own or any other two commiſſioners; for 
no leſs than two in number, can proceed upon 
and return the commiſſion. | 
If two of the plaintiff's commiſſioners attend 
at the time and place appointed for the execution 
of the commiſſion, they may proceed therein 


ex parte, if the defendant's commiſſioners do | 
| * 
9 no 


Court of Chancery. 


at attend. But if the defendant's com- 
niſioners attend at the time and place ap- 
inted, and the plaintiff's commiſſioners are 
rot there, they cannot go on, becauſe the 
lintif having the carriage of the commiſſion 
il not produce | f he is diſappainted of his 
ammiſſioners, and conſequently there can be 


ving o proceedings for 77 of the commiſſion; this 
d by akes a duplicate of the commiſſion more ne- 
on; WMMc:dary, for in that caſe, if the defendant's two 
| re- commiſſioners meet, they may proceed in the 
com- WWerecution of the commiſſion; but where there 
this no duplicate, and the defendant's commil- 
h to boners attend at the time and place appointed, 
who ad none appear for the plaintiff, the party 
_ en- Wecicvcd is to be recompenſed in coſts, upon 
o be Noamplaint made thereof to the court; and in 
nted WW caſe the court will give him leave to ſue 
| in Wor another commiſſion, and order him the 


arriage thereof, 


fon, and at the day appointed the commiſſio 
s opened, and nothing done thereupon, ** 


each i adjournment made, the commiſſion is loſt, 
con- rrept the other (ide agree to adjourn or take 
on- u notice: but if the commiſſion be not 
the WWinencd, and he who has the carriage thereof 
lage es new notice, and then executes it, this is a 
ance Wiificient execution, unleſs in the mean while 


le adverſe party had obtained and ſerved an 
ner to ſtay proceedings till the coſts of the 
ler day be paid, and that they are not paid; 
byhere only one commiſſioner on each ſide 


tion nt, the plaintiff's commiſſioner went al 
rein bout doing any thing, and ſo the commil- 
how in was loſt, the court ordered the plaintiff ta 
no | 


u the defendang his coſts, and that there be 
a new 


463 


Gilb, Chan, 
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f notice be given of executing the commiſ- 2 
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; a new commiſſion, and the defendant to have 
bad. Reg. the carriage of it: due notice being given, if 
* the one fide produces, and examines all hi 


witneſſes, and the adverſe party does not, bull E 

prays a new commiſſion; if it be granted, ” 

that prays it ſhall bear all the charges of ſuck 0 

renewed commiſſion both in court and in th S 

country, and as well for the charge and enter "th 

tainment of the other's commiſſioners as his own «a 

and the other ſide ſhall be permitted to croſs 4 

examine the witneſſes produced by him thai 15 

renews the commiſſion: but if the other ſidd 5 

will examine any other witneſſes of his ownfi mic 

then he ſhall bear his own part of the charge * 

ſuch charges to be aſcertained by the oath o lt 

Or4, Chan. the party, or of him who diſburſed the money *F 

Pr, for him. 1 6 | com: 

1 * Where the defendant joins in commiſſion, if th 

; his commiſſioners do not attend, he ſhall nevet . 
afterwards be permitted to examine, but thi uy 

court will ſometimes grant him that favouf bh 

upon an affidavit of ſome reaſonable cauſe 0 4 

non-attendance, and that neither the part 4-7 

himſelf, nor any for him, or by his directio 3 

or knowledge, has ſeen, heard or been informet 4 

of the depoſitions taken, or any part of them * 

| nor willingly will ſee, till he has examined, 5 
till publication be paſſed; and in ſuch ca tha 
the court will order publication to be ſtaye( if}, 
| Reg. e time. a 
| . = 2 commiſſioner at leaſt muſt attend on Shy 
each ſide, for if the plaintiff hath but one com oy 
miſſioner that attends on his fide, he cannd "ty 

| proceed to execute the commiſſion, unleſs on 1 
| of the defendant's commiſſioners _— an 45 
| Joins with him therein: but if one 2 | _ 
for each party attends, they may proceed in 50 


| Z EXECuto 


Court of-Thancery, 465 
execution of the commiſſion, and not other- Inid. 136, 
wile, FT "NOS 
The commiſſion being opened and read, both 
parties are obliged then to exhibit their inter- 
rogatories, (it they intend to examine any 
vitneſſes,) and conſequently, if the plaintiff 
exhibits his interrogatories, and the defendant 
neglects to do it, and yet by his commiſſioners 
attends the execution, whereby, they have an 
opportunity of hearing and ſeeing every thing 
that is proved on the plaintiff's ſide; it often 
happens, that, having exhibited no interroga- 
tories, the defendant will move for a new com- 
million, upon a ſuggeſtion that he had no 
opportunity of examining. his witneſſes at the 

lat commiſſion: if it ſhall appear to the court 

by affidavit, or certificate of the plaintiff's 
commiſlioners, that the defendant's commil- 
loners attended during the whole time of the 
execution of the commiſſion, and never exhibited, 

ay interrogatories; in ſuch caſe the court will 
very rarely, and never without ſome inquiry, 
grant the defendant another commiſſion; and 

It will be incumbent upon the defendant to ac- 
count ſatisfactorily to the court for ſuch conduct 

on the part of His commiſſioners; for ſuch a 
practice appears prima facie to be done with a 
Mew, by lome indirect method to come at the 
knowledge of the ſubſtance of what the plain - 

tilf has proved, and then at another commiſſion | 

bo exhibit interrogatories adapted to ſuch quel- Gab. Chan, 
tons and points, as may tend to overthrow all 437. 
that has been done: and a party ſhall never be 
United to have this unfair advantage over his 
aerſary, for if he was, he might eaſily con- 
cewe what interrogatories to exhibit, which 
my aniwer his purpoſe; and therefore it is in- 
Vol. I. Hh cumbent 
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Gilb, Chan, ſettled by a maſter. 


138. 


in the diſcretion of the court to grant or deny | 


The Pꝛattice of the 
cumbent upon him at leaſt to exhibit his inter. | 
rogatories at the execution of a commiſſion, if 
he means to aſk for a new commiſſion; but 
however, if interrogatories are exhibited, it is 


another commiſſion, as the circumſtances of 
the caſe upon affidavits, or the certificates of 
the commiſſioners appear. 51 

And care muſt be taken, (if a new commiſ. 
fion is granted,) that neither party add to or 
alter their interrogatories ; they muſt examine 
upon the old interrogatories, which were exhi- | 
bited at the former commiſſion, and they are 
not to add any new ones, without the ſpecial 
permiſſion of the court being previouſly ob- 
tained, which in fact is never granted but in 
extraordinary caſes and under particular cir-} 
cumſtances, and then the interrogatories are 


The oaths being adminiſtered, the commil- 
fioners and their clerks begin to execute the 
commiſſion ; and having before them the inter- 
rogatories both for the plaintiffs and defendants, 
the commiſſioners preſent muſt ſubſcribe their 
names at the foot of each ſchedule of interro- 
gatories reſpectively ; and then one of the com- 
miſſioners or clerks, draws up the ſtyle or title 
of the depoſitions, (preparatory to the exami- 
nation of the wii, upon paper, uſually 
thus: | | 

« Depoſitions of witneſſes produced, ſworn 
and examined on Monday the 17th day of uh, 
in the 29th year of the reign of his Majeliy 
King George the Third, and in the year of our 
Lord 1789, at the houſe of Mary Adans, 
called or known by the name of the Feathers, 
ſituate in Bridge. ſtreet, in the city of Chefter, 1 
| | VIIEU 
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Court of Chancery, 


virtue of a commiſſion iſſuing our of his Ma- 


— ̃ — 


7 jelty's high court of Chancery to us Fo/eph 0 
t Harding and Fohn Bennet, and others, directed 3 
8 ſor the examination of witneſſes in a cauſe * 
1 WJ there depending between Benjamin Atkyns com- 
ff plainant, and Jeremiah Stokes defendant; we 
of the acting commiſſioners under the ſaid com- 

miſſion, and alſo the reſpective clerks by us 
l employed in taking, writing, tranſcribing and 
or ngroſſing the ſaid depoſitions, having firſt du- 
ge ly taken the oaths annexed to the ſaid com- 
i. miſſion, according to the tenor and effect there- 
re of, and as thereby directed, on the part and 
1a) behalf of the complainant Benjamin Atkyns.” 


The commiſſioners then call a witneſs be- 
fore them; and cauſe all perſons but them- 
(elves and their clerks, and the witneſs that is 
to be examined, to leave the room. One of 


4 N n . 
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the commiſſte ners then takes the interrogato- 7 
the ries in his hand, and producing them to the 9 
er- witnels that is to be examined, reads the title 4 | 
Its, | of them, and adminiſters ro him the following 1 
eir form of oath ; 3 
ro 9 


« You ſhall true anſwer make to all "ry 


2 — 95 5 8. 
- ene nme 


God — 
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_ — — 4 me —<G©—— „ "away <> onal r IIA 
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Hy 
try queſtions as ſhall be aſked of you on theſe It 
wy interrogatories without favour or affection to 4 
ol either party; and therein you ſhall ſpeak the 3 

, truth, the whole truth, and nothing but the I 
* truth. So help you God.“ 19 
uly, This form of oath may be varied as the caſe 1 
je may require; and the ſubſtance turned into an by: 


= 
a 


= 


aflirmation for a witneſs, a profeſſed Quaker. 
Where a witneſs is produced, he muſt be 
firſt examined upon the interrogatories of the 
producer; and then forthwith, without ſuffer-- 
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ing him to go abroad, upon the croſs interro- 
gatories of the other ſide; and if a witneſs re- 
fuſe to be croſs examined, it is a cauſe of ex. 
ception to his teſtimony ; and the court, on 
motion, will ſuppreſs his depoſition, ex parte, 
for it argues favour and partiality: but each 
party Joining in, and attending the execution 
of, the commiſſion, ought to exhibit interro- 
gatories ; for the court diſlikes the practice of 
examining, the defendant's witneſſes upon the 


plaintiff's interrogatories ef e contra, 


The witneſs being ſworn, his name and place 
of abode, addition and age, are to be written 
upon the ſame paper, under the title of the de- 
poſitions : and the anſwer given by him to each 
interrogatory reſpectively, is likewiſe reduced 


into writing, thus: 


Com, Sol. 
47. 

Fract. Reg. 
90. 


ce Foſeph Southern of the town of St. Alban's 
in the county of Hertford, aged fifty years or 
thereabouts, a witneſs produced} ſworn and 
examined on the part and behalf of the com- 
plainant Benjamin Atkyns depoſeth, and faith as 
tollows : | 


ce Iyprimis, To the firſt interrogatory this 
deponent ſaith, that, Sc. 

« Item, To the ſecond interrogatory this 
deponent faith, We,” 


And ſo proceed through the reſt of the in- 


terrogatories. 


The commiſſioners muſt themſelves examine 
witneſſ's, and not leave ſo weighty an affair 
to their clerks or others: and they ought to 
examine them but to one 1nterrogatory at 2 
time, and not to read another to them till they 


have anſwered the former. And the commil- 
| ho „ ſioners 


— YE had 
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foners ſhall likewiſe take down what comes ©": 8e. 
kom the witneſſes on their examination, and Fg. Regs 
not permit them, on their own reading of the“. 
interrogatories, to ſet it down themſelves ; but 
the depoſitions muſt be carefully read over to 
the witneſs, or he ſhould be permitted to per- 
uſe and conſider what he has depoſed ; ſo that 
the commiſſioners may have the ſenſe and 
meaning of the witneſs ex re nata, without be- 
ing tampered with; and if, upon ſuch reviſion, 
any errors appear, or the witneſs upon recol— 
|:&ion object to the ſtatement, or penning of 
the depoſitions, the ſame muſt be rectified; 
and herein the commiſſioners ſhould be very 
attentive. A witneſs may be allowed to uſe Com. Sol. 
Mort notes, which he brings with him to aſſiſt P. Alm. 21. 
kis memory ; but not the ſubſtance of his de- 
poſitions, nor may he tranſcribe ſuch notes 
verbatim : and the commiſſioners ought not to 5, Res. 
alk any idle equeſtions, or ſuch as are foreign 
to the interrogatories, nor {et down impertin— 
ent anſwers, but only ſuch as are material to 
the points interrogated, 8 

If any practiſer, or other perſon, goes about 
to tamper with or ſuborn any witneſs, upon 
complaint made thereof, and upon examina— 
tion of the matter upon oath, he muſt ſtand 
committed: and if one commiſſioner obſtructs cilb. chan. 
another in his duty, or examines irregularly, he 243+ 
may certify ſuch behaviour to the court without 
alndavit ; but if complaint of any improper 
conduct in a commiſſioner is made by the par- 
ty injured, the ſame mult be ſupported by af- 
kdavit, or the court will not notice it. 

The witnefſes muſt ſeverally ſubſcribe their 
Chriſtian and ſurnames, or marks, to the pa- 
per draughts of their reſpective depolitions ; 
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after which the examinations are-to be engroſſ. 
ed, by the clerks attending, and ſworn un- 
der the commiſſion, upon ſkins of parchment, 
ſtamped with an half-crown ſtamp, each wit- 
neſs ſubſcribing his own name to depoſition thus 
engroſſed: and the commiſſioners are to ſet their 
hands to each ſchedule or ſkin of parchment 
reſpectively, and to a certificate on the back 
of the commiſſion, that the execution thereof 
is contained in a ſchedule or ſchedules thereto 
annexed ; and the whole is to be cloſed up, 
and ſealed with the commiſſioners leals, and 
to be delivered to a Maſter by one of them, 
or to be ſent up to the court by any other per- 
ſon, who muſt make oath as on the delivery 
of an anſwer; and being ſo delivered, the ex- 
aminations are not to be opened or copied till 
Px.Alm ig. publication be duly paſſed. 

A witneſs on the part of the defendant was 
ſworn, and having appeared before the exam- 
iner, was examined to ſeveral interrogatories, 
after which he was appointed by the examiner 
to come another day, but the next morning 
was ſuddenly taken ill and died; and it was 
moved at the Rolls, that this witneſs's depo- 
ſitions, ſo far as they were taken, might be 
made uſe of, which, without the order of the 
court, could not be, the witneſs not having 
ſigned his examination; but the motion was 

1 p. Will. denied, for that the examinations were imper- 
416 tet, and could not be made uſe of. 

It ſeems, after the witneſs is fully examined, 
the examinations are read oyer to him, and the 
witneſs is at liberty to amend or alter any 
thing, after which he ſigns them; and then 
(but not before) the examinations are com- 

Ibid, plete and good evidence. But 


Court of Chancery. „ 


But yet where the defendant, after an order 
ſor publication, examined a witneſs, and then, 
firſt conceiving himſelf irregular in examining 
this witneſs, (it being after publication,) got 
an order (upon petition and an affidavit from 
himſelf, his clerk in court, and ſolicitor, that 
they had not, nor would ſee any of the depo- 
ſitions,) that he might re-examine the ſaid 
witneſs ; but before there could be a re-exam- 
ination of the witneſs, he died: and upon af- 
fidavit of this, | 

Lord Chancellor Parker ordered, that the 
defendant might make uſe of the depoſitions 
taken of this witneſs, the re-examination of — 
him having been prevented by the act of God. 44. 

If any of the commiſſioners obſtruct the 
others in their examination, or examine irre- 
gularly, ſuch miſbehaviour, or what elſe is ne- 
ceſſary to inform the court of, muſt be certi. 
fied in the return of the commiſſioners, with- 
out affidavit; becauſe, being officers of the 
court, they are allowed to certify: But it 
ſeems as if the party wiſhing to avail himſelf 
of ſuch certificate, muſt make an application, 
ſupported by affidavit, of the fact; otherwiſe 
the court will not take notice of the commiſ- 
ſioners certificate alone, becauſe they are ap- 
pointed for another purpoſe, and are not to 
certify, but of neceſſity: And where commil- 
ſioners of one ſide certified irregularity, and 
both or one of the other ſide made affidavit, 
the court ordered the adverſe commiſſioners 
alſo to make affidavit; for the court in ſuch 
caſe will order what ſhall be thought neceſſary 
for diſcovery of the truth of the fact, pr. Alm. 19. 

A commiſſioner certifying, falſely that a wit- 
neſs was examined upon oath, and ſworn, who 
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never was examined, is a great fault, and fine. 
able; © © $ 

Where there is a diſagreement among the 
commiſſioners in the execution of the comm. 
ſion; or where there is any other ſpecial cauſe 
that obſtructs the execution of it, the court 
will ſend down an examiner into the country ; 
and the court will ſometimes make orders 
touching the partiality and practice of the com- 
miſſioners; ſo where commiſſioners on the one 
certified partiality in the other, the court ſeem- 


cd unwilling to take any notice of it; ſaying, 


let them certify the- matter committed to their 
charge; and if there be miſdemeanour, let the 


party injured make affidavit thereof. 


A joint commiſſion iſſued to examine on 
both ſides, directed to three, four, or two 
commiſſioners; three met and examined wit- 
neſſes, and appointed a new day to examine 
mort: the defendanr's commiſſioners took up 
tie commiſſion, carried it away, and came not 
at the day appointed: the plaintiff's came and 
examined witneſſes, without having the com- 
miſſion, and certify theſe with the former de- 
poſitions taken, and the whole matter. 

The court ordered the depoſitions certified 
to be ſealed up again, and remain in court; 
and awarded a - /ubpana ducens tecum againlt 
the commiſſioners to bring in the commiſſion; 
ard thereupon the Court would make further 
order. 

If a commiſſioner be examined as a witnels, 
at the cxccution of a commiſſion to examine 
witneſſes, he muſt be examined by the other 
commiſſioners, as well previous to his acting 
as a commiſſioner, as alſo before any other 


witneſs be ckamined: and after his examina- 
tion, 
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Court of Chancery, 


ton, ke may join and proceed in the execu— 
ion of the commiſſion with the other com- 
miftoners ; for if other witneſſes be examined 
previous to the examination of a commiſſioner, | 
and in the preſence of that commiſſioner, the 
examination under ſuch eircumſtances would 
be irregular, the commiſſioner having heard 
the former examination. The depoſitions of 
a commiſſioner who had ſo acted, and was af- 
terwards examined in court, were ſuppreſſed 
pon motion. 

50 if a clerk, who writes for the commiſ— 
foners, be examined as a witneſs, his examina- 
tion muſt precede the examination of any other 
witnels, except a commiſſioner under the tame 
commiſſion. | | 

A ſpecial commiſſion was granted to exam- 
ine the quantity and value of certain oar, Sc. 
the Six Clerks appointed time and place. And 
ter Curiam, the time and place is only for the 
trſt meeting of the commiſſioners; but after- 
wards they may adjourn to another time, or 


another place: but it is uſual when an ad- cha. Caf, 
journment is made, to make a memorandum ***: 


tzereof, which the commiſſioners ſign : and if þ 


à commiſſion be adjourned to another day and g1. 


place, and witnefſes are examined, the time 
zen, and the place. where ſuch examinations 
vere taken, ought to be mentioned and ſet 
cown in the title of the reſpective depoſitions ; 
becauſe, in an indictment for perjury in depo- 
lng falſcly beſore commiſſioners, it ſcems eſ- 
ſential to ſtare the time and place; for, prima 
/acie, it muſt be intended where the title of the 

depoſitions imports. 
He, at whoſe inſtance a commiſſion is re- 
rewed after a former commiſſion executed and 
returned, 
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returned, and he, by the default of whom, or 
of his commiſſioners, a former commiſſion was | 
not executed, and 1s thereupon renewed, ſhall at 
his peril examine all his witneſſes on that renewed | 
commiſſion, or ſhall examine them in court by | 
the end of the term it 1s returnable, without 
any more or further delay ; and where publi. 
cation is paſſed, no commiſſion to examine can | 
be granted or renewed without ſpecial order, 
If the plaintiff or his commiſſioners abuſe 
the carriage of the commiſſion, by making un- 


_ neceſſary adjournments, or an irregular exam- 


ination of witneſſes, that may intitle the de- 
fendant ro a commiſſion of his own and the 
carriage of it. 

Sometimes books, deeds, or papers, are pro- 
duced at the execution of a commiſſion in or- 
der to be proved purſuant to notice, or the 
compulſory proceſs of ſubpæna ducens tecum ad 
teftificandum : and after ſuch deed, c. is proved, 
the ſame may be, and uſually 1s made an exhibit 
in the cauſe; and for that purpoſe the following 
indorſement (without which it cannot be read 
in court), containing the title of the cauſe, &c, 
is written upon the. exhibit produced, two or 
all of the acting commiſſioners before whom 
the ſame was proved, ſubſcribing their names 
to the indorſement, thus : 


In Chancery, 
Between Jacob Morriſon, plaintiff, 
1606 


an 
John Legh, defendant. 


« 16th Fuly 1789, At the execution of 4 
commiſſion for the examination of vitneſſes 
in this cauſe, this paper writing was produ- 
ced and ſhewn to Mathias Harman, "-_ 

| | Mah, 


Court of Chancery, 


man, a witneſs ſworn and examined, and by 
him depoſed unto at the time of his exam- 
ination on the complainant's behalf; and 
was allo produced and ſhewn unto, Sc. a 
witneſs, Se. before us, | 

John Williams, 
James Owen.” 


When the witneſſes are examined, the depo- 
fitions are to be ingroſſed on parchment, and 
examined carefully with the paper draughts; 
and when the ingroſſment is upon examina- 
tion found to be a true copy of the original 
depoſitions, two (but generally all) of the act- 
ing commiſſioners ſubſcribe their names to each 
ſkin of parchment. If more than one, the in- 
terrogatories and depoſitions thus ingroſſed up- 
on parchment, and ſigned by the acting com- 
miſſioners, as before mentioned, are to be an- 
nexed to the commiſſion with the ſchedule of 
oaths; and a return is then indorſed upon the 
commiſſion, near the middle, thus: 


„The execution of this commiſſion ap- 
pears in a certain ſchedule (or ſchedules, if 
more than one) hereunto annexed. = 
John Williams, 
James Owen. 


This return is made by two or more (ge- 
nerally all) of the acting commiſſioners, Who 
leverally ſubſcribe their names thereto in the 
manner and form above ſpecified. 

The commiſſion, together with the oaths, 
interrogatories, and depoſitions annexed, muſt 
be then folded up, ſo that no part of the in- 
groſſment or writing may be read; and being 
neatly 
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neatly and carefully folded up, and bound up 
together with red tape or ſtring, in ſuch man- 
ner that the label only of the commiſſion may 
appear to view, and hang out therefrom, the 
actin commiſſioners ſet their ſeals in the ere. 
ral igeetins or croſſings of the tape or itrigg; 
and upon luine, place on the owtliide of the 
commiſſion, they ſubſcribe their names. The 
commiſſion being thus exccuted, and made up, 
the paper draugits of the depolitions of the 
retpective witnefl-s for each party ſhould be | 
ſealed up carefully, and delivered to ſome 
of the acting commiſſioners for ſafe cuſtody, 
Thele paper draughts are ſometimes divided 
into two parts, and the parts fo divided jn- 
terchangeably kept by the commiſſioners tor 
the reſpective parties; or, which is more uſual, 
the plaintiff's and defendant's commiſſioners, 
alternately, keep the draughts of the adverſe 
party's witneſſes, and take care that no perſon 
tee them until publication pals in the cauſe, 
conſiſtent with their oath, and the rules and 
orders of the court. 

The commiſſion thus made vp, with the label 
hanging therefrom, muſt be delivered by one of 
the commiſſioners perſonally into the hands of 
the clerk in court making out the commiſſion, 
or his agent at his ſeat in the Six Clerks office; 
or it may be delivered by one of the acting 
commiſſioners into the cuſtody of a careful 
perſon, with directions to carry and deliver the 
{ame into the hands of the clerk in court per- 
ſonally, or of his agent at his ſear in the Six 
Clerk's office; cautioning the perſon entruſted 
with the carriage of the ſame to keep it very 
carefully and unopened. The clerk in court 


making out the commiſſion, and to whom It is 
directed 


Court of Chancery, 


directed to be delivered, as ſoon as the com- 
miſſion arrives, and previous to its being re— 
eived by him, takes the bearer (not being a 
commiſſioner in the corumiſſion) to the fitting 
Maſter at the public office, or any other Maſ- 
ter in his ablence, before whom the bearer 
muſt make oath, „ That he received the com- 
miſllon from the hands of one or mare of the 
commiſſioners therein named, and that it has 


not been opened or altered ſince he lo received 


it,” An indorſement thereof is then made up- 
on the comimiſſidn, thus: 


« 8), November 1789. 
Upon the oath of Ambroſe Lloyd, 
betore Job elt.“ 


The clerk in court, or his agent from his 
ſeat in the Six Clerk's office, takes the com- 
miſſion from the public office, and brings it to 
his ſeat in the Six Clerk's office, and keeps it 
unopened until publication paſs in the cauſe. 
If a commiſſioner brings the commiſſion, no 
oath is required of him, and the indorſement 
upon the commiſſion then is, 


« 8th November 1789. Received by the 
hands of James Owen, gentleman, one 
of the commiſſioners,” | 


The perſon bringing the commiſſion is al- 
ways allowed 58. for his trouble, or if the 
vitance be conſiderable, a charge is made ac- 
cordingly, and the full and reaſonable expence 
actually paid, is always allowed vpon a taxa- 


tion of coſts, | 


The acting commiſſioners are always allow- 
ed one guinea per diem, during the execution 


of 
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of the commiſſion, excluſive of every other ex. 

pence incident theretoz and a quantum meryit 

lies for ſuing as a commiſſioner upon a com- 

miſſion to examine witneſſes, though it was 
objected, he acted by the command of the 

court; /ed non allocatur; becauſe he is appoint- 

x Salk. 37% ed by the nomination of the party, who ought 
Comb. 186. to pay him, if he employs him. 
The clerks of the commiſſioners are in like 

manner intitled to half a guinea per diem; and 

the expences and charges of entertainment, 

and other matters, are borne by the parties | 
Joining 1n and attending the execution of the 
commiſſion. The expences of the witneſſes are 

| Gilh, Chan, always to be paid by the party producing them, 
| 128. before they give evidence, if required. 
The expences of a commiſſion to examine 
witneſſes will be very diſpraportionate ; where 
one party examines twenty or thirty vitneſſes, 
and the other party half @ dozen only, the ex- 
| pence of keeping open the commiſſion for the 
| examination of ſo many witneſſes, becomes 
then very expenſive; and were thoſe expences 
4 to be borne equally, great hardſhips would be | 
| done to one of the parties. However, any 
i difficulty of this nature may be obviared by 
| each party at the commencement, and during the 
execution of the commiſſion, keeping: his re- | 
ſpective commiſſioners, clerks and witneſſes, ſe- 
= parate and apart from thoſe of the adverſe 
| party's; and by thus ſaving the general ex- 
pence of the commiſſion, the enormous ex- 
pence and extravagance: of keeping open the 
commiſſion wantonly, or of examining imma- 
terial witneſſes, and by ſuch ſiniſter practices 
protracting the execution of the commiſſion, 
at a very heavy, and perhaps ruinous * 
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Court of Chancery, 


will be thrown upon the party who ſo miſbe- 
haves; and this method ſeems adviſeable in all 
caſes where any ſuſpicions are entertained of 
ſuch conduct. A witneſs croſs- examined at 
the execution of a commiſſion thus conducted, 
may be either at rhe joint expence of the par- 
ties examining him originally, and croſs-exam- 
ing: but if a party inſiſts upon croſs-examin- 
ing a witneſs, (which he may do,) and need- 
leſsly defers the croſs-examination, and detains 
the witneſs for ſeveral days for that purpoſe, 
the party examining ſuch witneſs originally 
may pay the witneſs his expences and charges 
up to the concluſion of his examination ori- 
ginally: and the expences of his detention for 
croſs-examinarion incurred afterwards, muſt be 
paid by the party detaining him for croſs-ex- 
amination. MON i 

If a commiſſioner refuſe to fit, the ſuitor has 
no remedy by action againſt him; and though 
perhaps his refuſal will be a contempt to the 
court, if without excuſe, yet doubtleſs they 
will not puniſh the perſon for it, unleſs his 
reaſonable expences be allowed, | 

No commiſſion to examine witneſſes can be 
executed in term-time, without leave of the 
court; and to obviate all inconveniencies which 
may eventually ariſe in the execution of a 
commiſſion, it ſeems adviſeable in all caſes ro 
engraft upon the application for a commiſſion 
to examine ' witneſſes in England or Wales, 
Leave to examine in term-time.” 


If a commiſſion becomes void by error of 


the clerk in making it, the colts ſhall be borne 
by him, and that fide' for whom it was taken 
out, and who had the-carriage of it: ſo where 


Exmbits of writings were alledged to have been 
: 7 altered 
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altered and interlined ſince the commiſſion to 
examine witneſſes executed, the court granted 
a commiſſion to examine this matter. 

If a plaintiff wants to examine a defendant 
as a witneſs, he muſt obtain an order by mo— 
tion or petition in the uſual manner for that 
purpoſe; this order is of courſe, and muſt be 
terved on the adverſe party's clerk in court, 
by leaving a true copy of ſuch order with the 
clerk in court perſonally, or with his agent at 
his ſeat in the Six Clerk's office, ſhewing, at 
the tine cf ſervice, the original order paſſed 
and entered. A defendant may obtain a like 
order to examine a co-defendant as a witnels ; 
but all theſe orders proceed upon a ſuggeſtion, 
that the defendant is not concerned in point of 
intereſt in the matters in queſtion ; and they 
are never granted without a clauſe of faving 
juſt exception to the other ſide; and if there 
is any exception to the evidence of the defend- 
ant as a witneſs, it muſt be made at the hear- 
ing of the cavle. 

This order for examining a defendant as 
a witneſs, muſt-be produced at the execution 
of the commiſſion, or at the examiner's office, 
or wherever the examination 1s to be taken, 
where the defendant attends to be examined, 
without which he cannot be examined: for it 
is by virtue of that order, and the authority 
given to them by the court, the commiſſioners 
or examiners are cinpowered to examine a de- 
fendanr, and without the actual production of 
the original order regularly paſſed and enter- 
ed, they muſt not preſume to examine a de- 
fendant : after the defendant has been exam- 
ined on interrogatories, and publication pailed, 
the plaintiff ouglit not to have a commulſen 

to 


Court of Chancery. 4831 
to examine witneſſes in order to falſify the de- 
fendant's examination, this tending to multi- , r. win, 
ply cauſes, and ro make them endleſs. 413» 

And if, after a cauſe is at iſſue, the plaintiff 

 defires the defendant may be ſworn and ex- 
amined upon interrogatories as a witneſs, he 
muſt ordinarily ſtand ro the defendant's depo- 
ſitions as concluſive, elſe the court will not 
compel the defendant to be examined: but if z A. 
ſome new act be done by the defendant after 
iſſue joined; as, making a feoffment or releaſe | 
by covin, or ſuch like, he may compel the de- 
fendant to be examined without being con— 
cluded : and when it was moved that the de- j,;, 
fendant, who had not ſworn fully by his an- 
ſwer, might be examined upon interrogatories 
upon an account decreed (the plaintiff for ſav- 
ing expences not having excepted to his an- 
ſwer,) the court inclined to grant it, but there p. g. Reg. 
wanted notice. 167, 

After a decree inrolled, in which was no or- 
der to examine the defendant upon interroga- 


s | 
; tories, the court would not order him to be, chase. 
| examined to the diſcovery of deeds, Rep. 10. 
Y 
3 
l 3 : 
4 Of the Examinations of Witneſſes by Examiners 
: in Court, 
f HE office of the examiners is to examine 
, upon oath the witneſſes on both ſides 
- that are brought before them in any cauſe, as 
- alſo parties in contempt, and to put their de- 
; politions and anſwers to the interrogatories in- 1 
1 to writing; they are appointed by the Maſter f OF 
0 Vol. I. = of. 
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482 The Pꝛattice of the 
of the Rolls, and their office is kept at the 
Rolls, and commonly executed by deputies. 


The form: of the oath taken by them is 
thus: 


ce You ſhall ſwear well and truly, accord- 
ing to your ſkill and ability, to exerciſe and 
occupy the office of an examiner in the King's 
court of Chancery, whereunto you are admit- 
ted ; and duly, juſtly, and equally, you ſhall 
examine their cauſes, that ſhall be committed 
unto you, without any favour or corruption, 
and without any fee or reward, of any perſon 
or perſons to be had, otherwiſe than ſhall of 
right appertain concerning the ſame; and you 
ſhall be attendant as well to further the King's 
buſineſs, as the fame cauſes, from time to time, 
as need ſhall require; and you ſhall not pub- 
liſh or ſhew the ſame depoſitions to any per- 
ſon before publication in the court, without 
on Chan. warrant of the ſame court,” | | 
The examiners (by their deputies common- 
ly) examine upon oath the parties in any ſuit, 
and witneſſes produced on either fide; and pur 
their anſwers and depoſitions made to inter- 
rogatories into writing, which they are to keep 
Prag. Reg. Cloſe and private till publication: but the Wit- 
35. neſſes or parties muſt be ſworn before a Mal- 
ter to anſwer truly to the interrogatories, and 
the names of thoſe who are ſworn, muſt be 1n- 
ſerted by the Maſter in the interrogatories, 
Ibid. x59, and then they may be examined. 
By order of the court, which well knows 
the conſequence of good examiners, and how 


much depends thereon, the examiners (in whom 
| the 


At I. i. 


CY au 2 U3 


Court of Chancery, 


the court repoſeth much confidence) are them- 


tion of witneſſes, and not entruſt the fame to 
mean and inferior clerks; and are to take care 
to hold the witneſſes to the point tnterroga- 
ted, and not to run into extravagancies and 
matters not pertinent to the queſtions, 

The examiners are to take care they employ 
under them none but perſons of known inte- 
grity and ability, who ſhall take an oath, not 
to deliver or make known, directly or indirect- 
ly, to the adverſe party, or any other, ſave the 
deponent who comes to be examined in any 
of the interrogatories delivered to be examin- 
ed upon any examination by him taken, or 
remaining in the examiner's office, or an ex- 
tract, copy or breviate thereof, before publi- 
cation be thereof paſſed, and copies thereof 
taken: and if any ſuch deputy, clerk, or per- 
ſons employed, ſhall be found faulty in the 
premiſes, he ſhall be expelled the office, and 
the examiner who ſo employed him ſhall be 
allo anſwerable to the court - for ſuch miſde- 
meanor, and to the party grieved for his coſts 
and damages ſuſtained thereby: and ſuch ſoli- 
citor, or other perſon who ſhall be diſcovered 
to have had a hand therein, ſhall be liable to 
ſuch cenſure for the offence as the court ſhall 
and Juſt ro inflict upon him. 

An examiner's clerk was fuſperided for in- 
truſting one who was no ſworn clerk of the 
office, to tranfcribe part of the depoſitions of 
a Vitneſs, before the witneſs had perfected her 
etamination, or publication was paſſed in the 
cauſe. | 

The circuit within which the examiners have 
excluſive right of examination; ſeems ſome- 

112 5 what 


ſelves in perſon to be diligent in the examina- 
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what undefined, unleſs the ſubſequent orders 
of Chancery, made by Lord Clarendon and Sir 
. Harbottle Grimſtone, may be ſaid to have vir- 


Lords Commiſſioners, The matter being thus 


The Pꝛadtice of the 


tually annulled the precedent orders, accord. 
ing to the rule of law, that leges paſteriores 
priores abrogant, It appears from two orders 
made the 3d November, 11 Car. 1636, and 
15th October 1651, occaſioned by differences 
between the ſix clerks and examiners, ſtating, 
among other abules and encroachments, the 
taking out and . executing commiſſions in or 


about London, contrary to the known. rules 


and practice of the court, that 20 commiſſn 
ſhould be executed in, or within twenty miles of 


London, as alledged by the examiners. Lord} 


Keeper Coventry, upon the firſt of theſe or- 
ders, declined making any deciſion, and order- 
ed precedents to be ſearched. The ſecond ap. 
plication underwent a ſimilar fate from the 


left open, and undetermined, Lord Clarendin 
and Sir Harbottle Grimſtone, after great delibe- 
ration, and with a view to reform and correct 
the abules crept into the practice of this court, 
detined the excluſive right of examination by 


the examiners, by making an order, * That 


no commiſſion ad examinandum teſtes, be exe- 
cuted in London, or within ten miles thereof, 
without ſpecial order firſt obtained, upon ati- 
davit made of the party's inability to travel, 
or other good matter ; and that all depoſitions 
taken by commiſſion in London, or within ten 
miles thereof, without ſpecial order as afore- 
ſaid, ſhall ſtand ſuppreſſed and ſuperſeded 10 
facto, and not allowed to be read in evidence 
at the hearing of the cauſe : and the parties 


who ſhall cauſe the ſame to be executed, * 
une 


to be wiſhed the court would by ſome future 


Court of Chancery. 


ſuffer ſuch puniſhment for their contempt and 
irregularity as the court think fit.“ 

A practice in contradiction to the words of 
this order has for many years prevailed, few or 
no commiſſions to examine witneſſes being now 
executed within twenty miles of London; for the 
heavy expence attending the examination of wit- 
neſſes by commiſſion, principally incurred by 
the extravagant entertainment of the commiſ- 
ſioners and witneſſes, ſeems to be an argument 
in favour of this practice; and as a ſaving of 
expence is or ought to be an object in the pro- 
ſecution of every ſuit, ſo the examination of 
witneſſes ſhould be at the examiners office, in 
all caſes where it can be done with convenience 
and at leſs expence than by commiſſion. The 
examination then at the examiners office of all 
witneſſes reſident within twenty miles of London, 
in excluſion to the examination by commiſſion 
within that diſtrict, has by long uſe and ac- 
quieſcence ripened into an eſtabliſhed practice ; 
and with a view to prevent the improper uſe 
of commiſſioners ſo near London, it were much 


order adopt and confirm it. 

The parties being at iſſue, proceed to ex- 
amine witneſſes ; and the interrogatories being 
peruſed with care that the ſame be pertinent, 
and only to the points neceſſary, the witneſſes 
are to be ſorted, and examined on thoſe inter- 
rogatories only that their teſtimony doth ex- 
tend unto, without the needleſs interrogatory 
of matters unneceſſary or immaterial, as well to 
avoid the charge of both parties, plaintiff and 
defendant, in ſuperfluous examinations, as to 
apt interrogatories (which are the life of the 
cauſe) may be exhibited. 6 Ord. Chane, 
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Px Alm,” 
20. 

(rd. Chan, 
226. 


O-9. Chan, 
16g. 
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No witneſs fhall be examined in court with. 
out the privity of the adverſe party, to whom 
the party ſo to be examined ſhall be ſhewn, and 
notice of his name and place of abode delivered 
in writing by thoſe that ſhall produce him to 
the adverſe party's clerk in court: and the 
examiner 1s to take care and be well ſatisfied, 
that ſuch notice be given; and then ſhall add 
to the title of ſuch witneſſes examination, the 


time of ſuch notice given, and the name of the 


perſon by and to whom it is given, that at the 
hearing of the cauſe, the ſuitor be not delayed 
upon pretence of want of notice. 

When any witneſs thall be brought up to any 
clerk in court, to be fhewn before he be ex- 
amined, the party that produceth him, ſhall not 
only leave a nate 1n writing of the name and 
title of ſuch witneſs, and the pariſh where he 
lives; but if ſuch pariſh ſhall happen to be any 
of the pariſhes within the bills of mortality, 
ſuch note ſhall allo contain what ſtreet and 
houſe in fuch pariſh ſuch party lives, and whe- 
ther he be a houlekeeper or a lodger, to the 
end ſuch witneſs may with the moie eaſe be 
enquired after, and crots-examined, if re- 
quired; and the clerks are to take care to ſce 
this order performed. 

If a party examines ſome vwitneſſes in town, 
and others by commiſſion, he is not obliged to 
file his whole ſet of interrogatories in the ex- 
aminers office, but ſuch alone as he has occa- 


ſion for in town; but they muſt be the fame as 


were exhibited at the commiſſion, or elſe it 
would be paying for copies of whole interroga- 
tories twice over. 

When a witneſs reſiding in, or within twenty 


miles of London is to be examined, interroga- 
tories 
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tories properly engroſſed are firſt to be left with 
ſome one of the examiners, at his ſeat in the 
examiners office: and where a witneſs attends to 
he examined, a clerk from the examiners 
ofice accompanies the witneſs to the public 
office to be ſworn to the interrogatories before 
the ſitting Maſter there, or betore any other 
Maſter out of office hours; the oath is admi- 
niſtered in the uſual manner, the form whereof 
is as follows: 


« You ſhall true anſwer make to all ſuch 
queſtions as ſhall be aſked of you, or theſe inter- 
rogatories, without favour or affection to either 
party, and therein you ſhall ſpeak the truth, 
the whole truth, and nothing but the truth, 

So help you God.” 


A jurata ſtating the producing and {wearing 
ol the witneſs to the interrogatories with his 
nume, the day and year when ſworn is inſcribed 
vpon the interrogatories, to which the Maſter 
before it is ſworn ſubſcribes his name. 

The witneſs, previous to his examination, 
mult be produced in perſon, and ſhewn at the 
ſeat of the adverſe clerk in court, in the Six 
Clerks office, and a note in writing of his name 


and place of ahode left at the clerk in court's 


ſeat: this is done as well to prevent witneſſes Ord. Chan; 


from being perſonated, as to give an opportu- 
nity for croſs-examination; the witneſs thus 
lworn, and produced at the clerk in court's 
ſear, returns back to the examiners office and 
is then examined. After the witneſs is fully 
examined, the depoſitions are read over to 


him, and the witneſs is at liberty to amend or 


alter any thing, after which he ſigns them, 
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and then (and not before) the examination is 
complete and good evidence. | 

The clerk in court at whoſe ſeat the witneſs 
is produced, ſends the note of the name and reſi. 
dence of the witneſs to his client, and if it be 
neceſſary to croſs-examine that witneſs, and 
croſs interrogatories for that purpole be filed, 
the party producing the witneſs is obliged to 
procure him to ſtay, or return to be examined: 
but it is uſual after the witneſs is ſworn, for the 
examiner to appoint ſome other day for him to 
attend to be examined; and to prevent the 
examination being taken unknown to the other 
fide, a note in writing may be fixed up in the 
examiners office, that if ſuch perſon come to 
be examined in ſuch a cauſe, let him be croſs— 
examined; or the examiner may be inſtructed 
to take care that the witneſs be croſs- examined, 
which ſeems the better method: but where the 
interrogatories for croſs-examining a witneſs 
are not filed, or the witneſs is not required to 
i be croſs examined whillt he is under original 
{| examination, but is permitted to depart about 
F his buſineſs, the party who intends to croſs- 
A examine that witneſs, muſt procure his exami- 
|| nation in the beſt manner he can: the adverſe 
9 party is not bound to produce him again, to 
attend to be croſs- examined, fince it was the 
party's own fault he had not the croſs interro— 
gatories ready, whilſt he was under the original 


| examination. 

. c If a witneſs be examined by commiſſioners in 
ö the country, he ſhall not be examined again in 
J Cl. Tut. 15. court without a ſpecial order for that purpoſe. 


The examiner is to examine the deponent to the 
interrogatories ſerratim, and not to permit him 
to read over, or hear read, any other interroga- 

tory 
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Court of Chancery. 489 
tory till that in hand be fully finiſhed, that by this 
means the truth may not be eluded or concealed, - 
which it might more caſily be, if a witneſs 
knew every queſtion that would be aſked him, 
before he anſwered any; much leſs is he to ſuf- 
fer the defendant to have the interrogatories, 
and pen his own depoſitions, or depart after he 
hath heard an interrogatory read to him till he 
hath perfected his examination thereto. O35 
And if any witneſs ſhall refuſe to conform“ 
kimſelf, the examiner 1s to give notice thereof 
to the clerk on thE other ſide, and to proceed 
ro further in his examination without the con- 
ſent of the faid clerk, or order made in court 
to warrant him in ſo doing. Ibis. 
The examiner ſhall not examine any wit— 
neſſes to invalidate the credit of any other wit- 
nels, but by ſpecial order of court, which 1s to 
be ſparingly granted, and upon exceptions filed 
with the examiner, (without fee,) and notice 
thereof given to the adverſe party or his clerk, 
together with a true copy of the exceptions 
at the charge of the party ſo examining : and ibid. 
in examining witneſſes, the examiner ſhall not 
ule any 1dle repetition or needleſs circum- 
llances, nor ſet down any anſwer to the queſtion 
to which the examinant cannot depoſe, other- 
vile than thus: © To ſuch interrogatory this 
deponent cannot depoſe;” and if ſuch imperti- 
nences be obſerved by the court, the examiner 
ls to recompenſe the charge thereof to the | 
party grieved as the court ſhall award: no re- Ibid. 130. 
camination of a witneſs, though upon the 
lame interrogarory, and that he ſpoke uncertain- 
ly on the firſt examination, is to be without Pro Reg 
leave and order of court. 165, 
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The examiner is not ſtrictly bound to the 
letter of the interrogatories, but bought to ex- 
plain every other matter or thing, which aàriſeth 
neceſſarily thereupon for manifeſtation of the 

4 Inft, 278. whole truth; and fo where I H, and another 
were commiſſioners to examine defendant upon 
interrogatories drawn by plaintiff, and deſend- 
ant being examined would have declared the 
whole truth, which I H, being a commiffioner 
choſen by plaintiff, would not ſuffer him to do, 
but held him ſtrictly to the interrogatories, fo 
that the truch could not appear. And per 
totam Curiam : It is a great miſdemeanour, 
and a murdering of the truth and right, as the 

ſtatute of Exeter ſpeaks, et per quod juſtitia et 
veritas fuffocantur, as it is laid in capite itineris: 
and commiſſioners ought to be indifferent, and 
by all means to expreſs the truth; and they are 
not ſtrictly tied to the words of the interrogato- 
ries, but to every thing alſo which neceſſarily 
ariſeth thereupon, for the manifeſtation of the 
whole truth concerning the matter in queſtion; 
and for this miſdemeanour, the Attorney Gene— 


Io cam. ral was ordered to prefer an information againlt 


Stell. him 
2 Rep. 70. . : . EP 
Peacock's The depoſitions of a witneſs who was examin- 


wag ed in perpetuam rei memoriam, were ſuppreſſed 
on petition, after his death, and the examiner 
diſcharged, and committed for foul practice and 
irregularity in taking them, the plaintiff being 
Moſely,327. ſuffered by the examiner to inſtruct him. 

The examiner, after the examination begun, 
ought not to confer with either party touching 
the examination, or take new inſtructions 
touching the ſame : and foraſmuch as the wit- 
neſs by his oath, which is ſo ſacred, calleth Al- 


mighty God (who is truth itſelf, and cannot be 
> deceived, 


Court of Chancery, 


deceived, and hath knowledge of the ſecrets 
of the heart) to witneſs that which he will 
depolc, it is the duty of the examiner gravely, 
temperately, and leiſurely, to take the depo- 
lions of the witneſſes, without any menace, diſ- 
turbance, or interruption of them, in hindrance 
of the truth, which are grievouſly to be puniſhed: 
and after the depoſitions taken, the examiners 
bought to read the ſame diſtinctly to the wit- 
nelles, and ſuffer them to explain themſelves for 
the manifeſtation of the whole truth. | 

Nite; The mode of examination preſcribed 
ty the rules. and orders of the court for the ex- 
amination of witneſſes at the examiners office, 
mould be obſerved by the commiſſioners at the 
execution of a commiſſion to examine witneſſes, 

When there is reaſon to ſuppoſe a witneſs will 
not <0/4ntarily attend to be examined, recourſe 
mult be had to the compulſive proceſs of a 
Jilpena ad teftificandum, which commands the 
winels to whom 1t is directed, laying aſide all 
pretences and excuſes, to appear before the ex- 
aniner, to teſtiſy on the behalf of the party 
requiring; his teſtimony, 

o obtain this writ, a præcipe mult be leſt at 
the /ubpena office, in the following form: 


« Peter Bailey to appear in Chancery, re- 


turnable immediate, to teily on the behalf of 


Avraham Jordan. 


hevan, ſolicitor. 
Teſted 12th July 1789.“ 


This Præcipe being left at the ſ/ubpera office, 
the writ is made out in the following form, 
which, when ſealed, the ſolicitor calls for at the 
ſame ner 
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a Subpena to teſtify before the examiner, 


« George the Third, Sc. To Peter Bailey, 
greeting: For certain cauſes offered before us in 
our Chancery, we command and ſtrictly injoin 
you, that laying all other matters aſide, and 
notwithſtanding any excuſe, you perſonally be 
and appear before us in our Chancery, imme- 
diately after the receipt of this writ, whereſoever 
it ſhall then be, to anſwer concerning thoſe 
things which ſhall be then and there objected 
to you; and to do further and receive what our 
ſaid court ſhall have conſidered in this behalf; 
and this you may in no wile omit, under the 
penalty of one hundred pounds; and have here 
this writ, Witneſs ourſelf at Weſtminſter, the 
12th day of 7uly, in the 29th year of our reign.” 

Indorſed, © By the court, to teſtify on the be- 
half of Abraham Jordan. 

Label. Peter Bailey to appear in Chan- 
cery, returnable immediate, to teſtiſy on the 
behalf of Abrabam Jordan.“ 


This writ appoints no time or place whither 
the witneſs is to reſort for examination; it is 
therefore neceſſary to ſerve him with notice in 
writing, appointing the time and place of ex- 
amination; this notice ſhould, accompany the 
ſervice of the /abpena, which notice may be in 
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A the following form: 
| 
0 ce In Chancery, 
4 ce Mr. Peter Bailey, 


« Take notice, that by virtue of a writ of 
fubpena, iſſuing out, and under the ſeal of the 
high court of Chancery, to you directed, and 

| herewith 


* 


— 
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* This muſt 
nerewith ſhewn, (or left,) you are hereby re- , 1 


quired to appear perſonally before Fobn Henry t the fer- 
Bateman, one of the examiners of the ſaid court, '* ** 


y, on Monday the 15th day of Ju inſtant, by ten ter by de 
n of the clock in the forenoon of the ſame day, at 5% ander 
n the examiners office, in the Rolls yard, Chancery - ical, or « 
d lane, in the county of Middleſex, to certify the ige bos, 
e truth, according to your knowledge, in a cer- 2 ſeal 7 
. nia cauſe now depending between Maurice letice of 
er Saluſbury, Eſq. plaintiff, and Philip Brofter, tbe label. 
ſe Gent. defendant, on the part of the ſaid de- 

Fl fendant. Dated the 8th day of July 1789. 


[V. H. Bevan, 
5 by . Peter Bat- Solicitor for the ſaid 


defendant.” 


The ſervice of this writ ſhould be a reaſonable 
time before the day appointed for the examina- 
tion of the witneſs, but no witneſs, unleſs his 
reaſonable expences be tendered him, is bound 
to appear at all; nor, if he appear, is bound to 
give evidence, until ſuch charges are actually 
paid him, except he reſide within the bills of 
mortality, and 1s ſummoned to give evidence 
within the ſame. 

A witneſs thus ſerved with ſubpwyna to teſtify, 
and notice as before ſtared, if he neglect or 
refuſe to attend to be examined, a certificate of 
the interrogatories being filed, and rhat the 
witneſs has not attended to be ſworn to the in- 
terrogatories, muſt be obtained from the ex- 
aminer, and an affidavit made and filed (at the 
affdavit office) of the perſonal ſervice of the 
ſub pana to teſtify, and notice in writing deliv- 
ered at the ſame time: an application is next to 
be made by motion of courſe, in court, that the 
witneſs do at his own expence attend, and be 

| 7 {worn 
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ſworn and examined in four days, or that he 
may ſtand committed to the Fleet priſon. 

The court upon hearing the certificate and 
affidavit of ſervice read, will make an order 
upon the witneſs that he attend the examiner, 
and be examined to the interrogatories filed, in 
four days after perſonal ſervice of the order, or 
in default that he ſtand committed to the Fleet 


priſon: the counſel's brief being left at the re. 


giſter office, the order will be drawn up, and 
being paſſed and entered at the fame office; a 
copy of the order fo paſſed and entered muſt 
be perſonally ſerved upon the witneſs, ſhewing 


the original order at the time of ſervice; if 


the witneſs obſtinately perſiſt in ſuch neglect 
or refuſal to attend, an affidavit of the per- 
ſonal fervice of the order muſt be made and 
filed, and a certificate procured from the ex- 
aminer, that the witneſs has not attended to be 
iworn to the interrogatories; the court upon a 
further application by motion of courſe will 
make an order for the commitment of the wit- 
nels to the Ficet priſon; the affidavit of per- 
ſonal ſervice of the former order and the 
certificate from the examiner being read in 
court at the time of the motion. 

The counſel's brief on the motion being left 
at the regiſter office, and the order thereon 
drawn up, paſſed and entered at the ſame of- 
fice, the order itſelf muſt be delivered to tipſtaff 
attending the court, who will thereupon pro- 
cure a warrant from the Chancellor's lecretary, 
and being inſtructed as to the perſon and reſi- 
dence of the witneſs, will apprehend and carry 
him to the warden of the Fleet priſon; where 
he will remain in cuſtody, not only until he has 
been examined upon the interrogatories, but 
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ao until payment of coſts to the party requir- 
no his teſtimony, to be taxed by a Maſter, and 
likewiſe che tipſtaff's and warden's fees for tak- 


with, after he has put in his examination to the 
interrogatories, upon motion Or PETITION, ten- 
tering or paying all coſts, and certificate from 
he examiner of the examination being taken and 
complete, will be diſcharged by the court. 

Note; the like method is to be purſued 
wainit a witneſs, who is ſworn to the interro— 
gatories, and afterwards refuſes or neglects to 
auend the examiner to be examined thereupon. 
If a perſon whoſe teſtimony is material on 
tie behalt of any party to a ſuit, be confined 1n 
priſon, within twenty miles of Londen, the ſi- 
tuation of the witneſs muſt be repreſented to 
tie ſitting Maſter at the public office, or any 
aher Maſter in his abſence, requeiting the 
Maſter's attendance at the priſon, before whom 
the witneſs may be ſworn to the interrogatories. 
A notice in writing ſpecifying the title of the 
cauſe, the name and place of confinement of 
the witneſs, and the party's intention of ex- 
mining that witneſs o» ſuch a day, muſt be 
lrved upon the adverſe clerk in court, by 
Iaving a copy of ſuch notice with the clerk in 
Qurt perſonally, or with his agent, at his ſeat 
n the Six Clerks office, two days previous to 
lic examination of the witneſs, in order to give 
lie adverſe party an opportunity of croſs-ex- 
mnng that witneſs, if he ſhould be ſo adviſed : 
tie examiner (with whom the interrogatories 
lir the examination of the witneſs ſhould be 
viouſly left) muſt be informed of the time 
ad place when and where the Maſter will at- 
nd; the examiner uſually accompanies the 


Maſter, 


ang and detaining him: a witnels thus dealt 
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Maſter, bringing with him and producing thel 
interrogatories filed in the examiners office, 
and the witneſs being ſworn thereto in the 
common form, the examination 1s taken in the 
uſual manner, and the depoſitions and interro. 
gatories returned by the examiner to the office, 
to be kept, as in ordinary caſes, till publication 
pals in the caule. 

In like manner, a watneſs reſiding within 
twenty miles of London, incapable by ſickneſs 
of attending the examiners office to be examined, 
is attended at his place of abode by the Maſter, 
to be [worn to the interrogatories, and by the 
examiners to be examined: a notice in writing 
of the title of the cauſe, the name and place of 
abode of the witneſs, and the day and place 
where the witneſs is intended to be examined, 
and on whoſe behalf, muſt be ſerved upon the 
adverſe clerk in court perſonally, or left at his 
feat in the Six Clerks office with his agent, two 
days previous to the examination of ſuch wit- 
nels, to give the other ſide an opportunity of 
croſs-examining the witneſs, if thought ne- 
ceſſary. 


Publication. 


Court of Chancery, 497 


the | 1 

Ice, Publication. 

the 

the UBL1CATION, in the legal ſenſe of the word, 
ro- is a power or liberty which is given to the 
ice, officer in whoſe cuſtody the depoſitions of wit- 
tion neſſes in a cauſe are lodged, either by conſent 


of parties, or by the rules or order of the 


thin court, to ſhew the depoſitions openly, and to erg. Reg; 
_ vive out copies of them, e 
ned, 


And, firſt, publication may paſs by conſent : 
When both the plaintiff and defendant have ex- 
amined their reſpective witneſſes, and are pre- 
pared to go on hearing of the cauſe, the clerks 
in court on both ſides may paſs publication by 
conſent, which is done by ſubſcribing their 
names reſpectively, to a conſent in writing, to 
be entered in the houſe-books in the Six Clerks 
office, and thereupon publication immediately 
paſſes, 

Secondly, Publication may paſs by rule. 
When the cauſe is at iſſue, and one of the two 
adverſe parties has examined his witneſſes, but 
the other has neither examined his, nor had a 
commiſſion for that purpoſe, the former is to 
give the latter a rule to produce his witneſſes, 
and upon the expiration of that, another rule 
to pals publication; upon which he (the lat- 
ter) may, by motion or petition, obtain an 
order to enlarge publication, and to examine 
bis witneſſes, if reſident in town, or within 
twenty miles of it, in the examiner's office; if 
relident in the country, a commiſſion to ex- 
amine: if he does neither, a third rule is giv- 
en him to ſhew cauſe that day ſeven- night why 
publication ſhould not paſs ; which, if he does 

You, I. K k | not 


ſter, 
the 
ting 
be of 
lace 
ned, 
| the 
t his 
two 
Wit- 
ty of 
. ne- 


ation, 


498 


Pratt, Reg. 
298 

Yr. H. Ch. 
16, 17, 


Ord. Chan. 
* 30. 


Ibid. 


The Pꝛactice of the 


not ſhew as the proper time, publication paſſes 
accordingly. | 

So where witneſſes are examined in court, 
the clerks in court may give each other rules 
for 3 viz. firſt, an ordinary rule to 
produce witneſſes, and upon the expiration of 
thar, another rule for a day to ſhew cauſe why 
publication ſhould not paſs ; and no cauſe be- 
ing ſhewn at the time limited, publication 
paſſes accordingly: but if the witneſſes are 
examined on both fides, upon a commiſſion, 
one rule only 1s given; and the day given by 
ſuch rule is a week, which being expired, and 
no good cauſe ſhewn to the contrary, publica- 
tion paſſes. 

Thirdly, Publication may paſs by order, and 
that is, where a rule 1s given to pafs publica- | 
tion, and afterwards, before the expiration of 
the rule, the fame is enlarged for a certain 
time by order: where the time limited by the 
order is expired, publication paſſes in conſe- 
quence of ſuch order. ; 

All rules * expire that day feven-night from 
the day on which they are entered: and they 
are entered with the regiſter in the following 
manner, together with the date when entered, 
and the clerk in court's name who enters the 
ſame ſubſcribed to them, but they are to be en- 
tered in term-time only, provided they be en- 
tered eight days before the expiration of the 
term, otherwiſe they muſt be entered in the 
enſuing term. 


* Note; The general orders of the court are ſometimes called rules of 
the court; bot what is generally called a rule ſeems to be a particular or- 
der of courſe, founded upon ſome general order, or the common courle 
of the court, entered without petition or motion, touching the ordinary 
proceedings in a cauſe; as to anſwer, join in commiſſion, to reply, t0 
rejoin, to produce witneſſes, ro examine them, and ſuch like, Pratt, 
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Court of Chancery, 


gth November 1789. 
oY A day 1s given to the defendant 
Herrifen (or plaintiff) to produce witneſſes, 


BaRK ER, clerk for plaintiff, 


16th November 1789. 


Lee A day is given to the defendant 


v. 4 (or plaintiff) to ſhew cauſe why pub- 
Harriſon. | lication ſhould not pals. 


BaRKER, clerk for plaintiff. 


| 20th November 1789. 
Lee A day is given to the defendant 
v. (or plaintiff) for paſſing publication 
Harriſon, | upon a joint comauſſion returned. 
BARKER, clerk for plaintiff. 


IV ilding 
v. 
Coates. 


We conſent that publication do 
forthwith pals, 


RaDCL1FFs, clerk for plaintiff - 

BaRKER, clerk for defendant. 
And note, theſe rules muſt alſo be entered 
in the houſe-books in the Six Clerk's office, 
belonging to that diviſion where the cauſe ori- 
ginally began (although the clerk in court who 
enters the rule ſhould be of another diviſion), 
and a copy thereof is tranſcribed into the rule- 
book of the clerk in court entering the rule : 
the ſworn clerk's rule-book is then taken to 
the regiſter office to have the rule entered ; 
then the regiſter makes the entry by ſetting 
his initials againſt the rule in the margin of the 
K k 2 


book, 
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book, for which is. 6d. is paid to him; and 
then notice of the entry of the rule is given in 
writing to the adverſe clerk in court, 5 

The cauſe being at iſſue, either party, 
plaintiff or defendant, that has examined his 
witneſſes, and is deſirous that publication 
ſnould paſs, may give theſe rules; and theſe 
reſpective rules are proper to be given, as well 
where no witneſſes are examined on either ſide, 
to preclude the adverſe party from examining, 
as where witneſſes are examined in court or ex 
parte by commiſſion, | 

When any of the depoſitions are taken by 


the examiner, a copy of the rule to paſs pub- 


lication, or a copy of the order to enlarge it, 
ſhould be ſerved upon him or his deputy at the 
examiner's office, as well to authoriſe the ex- 
aminer to give out copies of the depoſitions, 
and to preclude any further examination in caſe 
a party wants to ſpeed his cauſe on to a hear- 
ing, as alſo to prevent the examiner delivering 
out copies of the depoſitions, when a party has 
any more witneſſes to examine : for otherwiſe 
the examiner, after the expiration of the rule, 
or order, at the requeſt of either party, muſt 
paſs publication by delivering out copies of the 
depoſitions : ſo where the depoſitions are taken 
by commiſſion, and returned into the Six Clerks 
office, from whence the commiſſion iſſued, the 
order to enlarge publication' being ſerved upon 
the adverſe clerk in court, in whoſe cuſtody 
the depoſitions are, by leaving a copy of the 


order with him perſonaliy, or with his agent at 


his ſeat in the Six Clerks office, ſhewing, at the 
time of ſervice, the original order, paſſed and 
entered; on the expiration of the rule, or the 


order to paſs or enlarge publication, the clerk 
In 
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Court of Chancery. 
in court, ſo having the cuſtody of the commiſ- 
ſions and depoſitions, muſt, at the requeſt of 
any party in the ſuit, paſs publication and de- 
liver out the depoſitions to the clerk in court 
for the party demanding them, unleſs an order 
further enlarging publication ſhall have been 
in the mean time procured and ſerved, 

After examination of witneſſes, publication 
may be ſtayed or enlarged * by motion in court, 
or petition to the Maſter of the Rolls; and 
where the cauſe is not ſet down, or where the 


party is not ſerved with a /u&pera to hegr judg- 


ment, if he has any material witneſſes to ex- 
amine, he may, by motion or petition, apply 
for an order to enlarge“ publication, a reaſon- 
able time, and (as in this caſe the adverſe par- 
ty can ſuffer no injury) the court will make 
an order as of courſe for that purpoſe ; and it 
ſhould ſeem that no notice to the adverſe clerk 
in court of ſuch application is neceſſary ; bur 
as the adverſe party is intitled to ſet down his 
cauſe, upon giving a rule to paſs publication, 
the court will make the order proviſionally, as 
not to hinder him from ſetting down his cauſe 
in the mean time; and in ſome caſes the court 
will enlarge publication though the cauſe is ſet 
down, and the party ſerved to hear judgment ; 
but this indulgence is generally granted upon 
2 motion or petition, alledging that publication 
paſſes by rule on ſuch a day, or ſtands enlarged 
by order, of ſuch a date, for a fortnight, or any 
other lime; that the cauſe is ſet down, and lands 
thirty or forty days off, in his Lordſhip's or his 
Honour's paper of cauſes ; that the party apply- 
85 Note: It ſeems neceſſary, upon all applications to enlarge publica - 


en, to ſtate on what day publication paſſes, and in wha! manner, whes 
ar by rule or order. | 
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ing has flill ſeveral material witneſſes to examine ; 
and praying that publication may be further ey. 
larged for a week, fortnight, or any other reaſun- 
able time; the court will then judge upon the 
ground ſhewn for the application, and enlarge 
publication for the time prayed, or at leaſt for 
a realonable time; and the court will alſo fre- 
quently expect the party making this applica- 
Gilb. Chan, tion to appear gratis to hear judgment, on ſix 
144, 145. days notice to his clerk in court, and pray no 
day over, and will perhaps oblige him to take 
no advantage for want of parties at the hear- 
ing: and if he will not agree to theſe terms, 
his motion is often denied; becauſe in that caſe 
a neceſſary preſumption ariſes, that in making 
an application to the court to enlarge publi- 
cation, he only intends delay, which the court 
always diſcourages. | 
In molt cafes the court will enlarge publi- 
cation, and give a party an opportunity of ex- 
amining witneſſes, even though publication 
ſhould have been enlarged by a precedent or- 
der, if any reaſonable ground can be ſhewn; 
but this indulgence 1s never granted but upon 
notice of motion, of the party's intention to 
bi make this application, being previouſly ſerved 
. upon adverſe clerk in court perſonally, or left 
F with his agent at his ſeat in the Six Clerks 
7 office two days previous to the day whereon 
A the application is to be made; and moreover 
. upon an affidavit ſhewing ſatisfactory reaſon 
and cauſe to the court why the party could not 
x examine his witneſſes ſooner ; and an applica- 
= tion of this nature is ſeldom or ever {uccels- 
= ful where it appears that the object of it is to 
| put aff the hearing of the caule. 


Where 


Court of Chancery. 503 ij 


Where publication has actually paſſed, and 7 
the depoſitions have been copied and deliver- 7 
ed out, if either party in this ſtage of the ſuit, = 
moves to enlarge publication, it is neceſſary bal 
for him to ſhew by affidavit that he has (as he - 1 
is adviſed) a material witneſs or witneſſes to bt 


examine, without whoſe teſtimony .he cannor 

ſafely proceed to an hearing; and alſo ſhew ſa- 
tisfactory reaſons to the court why he or they 

could not attend and be examined before pub-. 
lication ; and moreover in this caſe the party pos _ 
making this application, his clerk in court and * 
ſolicitor, Joining him therein, mult make oath, 

« That they have neither ſeen, heard, read, wr 

been informed of, any of the contents of the depo- 

fitions taken in that cauſe ; nor will they ſee, 

beer, read, or be informed of the ſame till pub- 

lication is duly paſſed in the cauſe; and upon 
ſuch affidavit being made by the party, his 
clerk in court and ſolicitor as aforeſaid, it is 
uſual for the court to enlarge publication, and Ibid. 
give the party an opportunity to examine his 
witneſſes, ſo as to hinder the other party from 
letting down his cauſe in the mean time, 

Upon motion for leave to examine after pub- 
lication, upon making the uſual affidavit of not 
having ſeen the depoſitions, the Lord Keeper 
Nirth declared, that in ſuch a caſe, the other 
fide ſhould be at liberty to examine at large, 
as well as to croſs examine the witneſſes pro- 
duced by the party who made the motion, 
(which was all he might do formerly ;) and 
his reaſon was, that a crafty ſolicitor may lie 
in lurch and examine till after publication is 
palt, and the other party may think himſelf 
lecure; and ſo not examine to thoſe points 
which he could otherwiſe have proved, in re- 
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The Pqaftice of the 
gard he finds his adverſary has not examined 
to thoſe matters; and where once publication 
is paſſed, and the party that examined has 
ſeen his own depoſitions, there the fide that la 
ſtill having tied up his adverſary, ſo that he 
can only croſs examine the other witneſſes, ap- 
plies for an order upon the uſual affidavit to 
enlarge publication ; and when he has got thar 
order, then he comes in with a whole cloud of 
witneſſes; and though it may be thought hard 
that any one ſhould have liberty to examine 
after he has ſeen the depoſitions, yet, his 
Lordſhip thought it a reatonable penalty on 
ſuch as would not examine in time, or that 
would be upon the catch to take advantage of 
the party; and he ordered the regiſter to take 
It as a fixed rule for the future. 

In the vacation, application to enlarge pub. 
lication in any caſe, may be made by petition 
to the Maſter of the Rolls, which 1s left with 
his ſecretary at his office in the Koll's Yard, 
annexing thereto an affidavit in caſes where 
the ſame is neceſſary: the petition anſwered, 
or the counſel's brief (in caſe the application 
is made in court by motion), being left at the 
regiſter's office, and the order thereon drawn 
up, (which upon filing the affidavit in the at- 
fidavit office,) will be paſſed and delivered our; 
and being entered at the ſame office, a copy of 
ſuch order muſt be ſerved upon the adverſe 
clerk in court per/onally, or left with his agent 
at his ſeat in the Six Clerks office, ſhewing, 
at the time of ſervice, the original order paſſed 
and entered: and when the application is by 
motion, an affidavit of ſervice of the notice in 
writing muſt be made and filed, in like man- 
ner as the affidavit upon which the motion 1s 

= be, | founded; 


933 


Court of Chancery, | =—_— 

funded ; and an office copy, as well of the 

aft mentioned affidavir, as of the affidavit of 
ſervice of the notice, mult be taken from the 
affidavit office, for no other copy can be read 

in court. | | 

Publication and hearing are not to be in the 
ſame term, unleſs there be ſpecial cauſe to the 
contrary; and where witneſſes are examined Pratt. Regs 
only to inform the conſcience of the court, the * 
depoſitions are never publiſhed but by ſpecial 
order, or by conſent of parties. Toth. 23. 
All orders to enlarge publication ſhould be 
obtained and ferved, as well upon the adverſe 
clerk in court, as upon the examiner, on or 
before the day on which publication actually 
pales in the cauſe, 

The particular circumſtances under which a 
bill to perpetuate the teſtimony of witneſſes 
may be exhibited in this court, have been al- 
ready noticed at large; and with reſpect to de- 
politions of witneſſes taken de bene eſſe, the or- 
dinary courſe of the court is, that theſe depo- 
tions are not to be publiſhed, unleſs a wit- 
neſs dies, or is gone to a great diſtance ; ſo 
that it is impoſſible to have a ſubſequent ex- 
amination of him in chief. This is the uſual, 
but not the only caſe in which the court can 
order depoſitions taken de bene eſſe to be pub- 
liſhed : the fundamental rule is, that they are 
not to be publiſhed, but where there is a mo- 
ral impoſſibility to have their examination in 
chief; as where the witneſſes are dead, or be- 2 Ve. 336. 
yoffd ſea, at the time of applying, or before 
ſuch time as there was an opportunity to ex- 
amine in chief: and the common order the 
court makes is, that where publication paſſes 
in the cauſe, the depoſitions of ſuch a witneſs 
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5 el. 498, reading the depoſitions againſt ſuch defend- 
bl 


499- 


The FP:aice of the 


de bene eſſe be publiſhed with this cautionary 
clauſe, © That it be without prejudice to any 
exception which may be made at the hearing 
of the cauſe, by any of the defendants againſt 


ant.“ | 

The order for examining de bene eſſe is only 
proviſional, for if there 1s any opportunity of 
examining in chief, it muſt be done; and if 
any laches be in ſo doing, thele proviſional 


orders are forfeited, otherwiſe all theſe exam! 


inations would in effect be examinations in 


= Veſ. 497. chief; and the court has refuſed to publiſh de- 


politions de bene eſſe, in order to compare them 
with the depoſitions in the ſame caule, taken 


1 Pp. Will. on an examination in chief; and the reaſon 


568, 


given by the court was, that if the depoſitions 
de bene eſſe were to be publiſhed, or any ways 


made ule of againſt the witneſs ſo examined 


de bene eſſe, ſuch witneſs ought to have a copy 
of the depoſitions before he is examined in 


chief; to the intent that he may have due cay- 


tionary means allowed him to prevent his con- 
tradicting himſelf ; alſo many queſtions might 
ariſe, if it ſhould happen that the depoſitions 
de bene efſe were quite contradictory to the de- 
poſitions in chief; and the court expreſſcd an 
opinion, it could not be perjury at law“, there 
being no iſſue joined, as there mult be before 
the depoſitions are taken in chief: and in the 
ſame caſe, the court rejected an application 
made for publication of depoſitions de bene e/', 
for the private inſpection of the Lord Mhan- 


* Cro, Car. 352. 3 Inſt, 167.; and yet it ſeems as if ſuch depoſi- 
tions taken de bene eſſe, upon a bill to perpetuate the teflimony of wit» 
neſſes, where there is no iſſue joined, on the death of the witneſs, may 
be read in gvidencez Carth, 165. 


cellor, 


Court of Chancery. 


cellor, as it was ſuppoſed the examination de 
hene oe was more full than the examination in 
chief, though precedents of ſuch a practice 
were produced, | | 

To effectuate the publication of a depoſition 
ken de bene effe of a witneſs dying before he 
could be examined in chief, a certificate of the 
burial of the witneſs, or an extract from the 
pariſh regiſter-book of burials (if poſſible) 
ſhould be procured from the pariſh where ſuch 
witneſs was buried ; or if, that cannot be ob- 
tained, an affidavit ſhould be made of his death. 
The certificate of the burial of the witneſs, or 
the extract from the pariſh-regiſter, ſhould be 
verified by affidavit of the perſon making the 
ſearch, and the affidavit ſhould likewiſe iden- 
tity. the witneſs, the entry of whoſe burial is 
thus regiſtered, to be the ſame witneſs who was 
examined de bene eſie, and whole depoſition is 
required to be publiſhed. Theſe requiſites be- 
ing obtained, an application may be made by 
motion in court, or petition to the Maſter of 
the Rolls, for an order to publiſh the depoſi— 
tion of /uch à perſon, a witneſs examined de 
bene eſſe. | 

The proper ſtage of a ſuit wherein this ap- 
plication ſhould be made, ſeems to be after 


publication has paſſed in the cauſe ; and it is 


then generally grounded upon an affidavit, ſtat- 
ing in ſubſtance the matters before mention- 
ed; and upon an allegation that publication 
has paſſed in the cauſe, and that the witneſs 
whoſe depoſition is taken de bene eſſe, died be- 
fore he could be examined in chief. Notice 
in writing to the adverſe clerk in court is like- 
wile neceſſary, if the application be by motion; 
and of the ſervice of ſuch motion an affidavit 

ſhould 
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The Pꝛactice of the 
ſhould be made and filed at the affidavit of. 


fice, previous to the motion coming on to be 
argued ; an office copy, as well of the affidavit 
on which the application is grounded, as alſo 
of the affidavir of ſervice of the notice, ſhould 
be procured from the affidavit office, to be 
read in court; and upon reading the affidayit 
of the death of the witneſs, and the affidavit of 


ſervice, 'if the other ſide do not attend, the 


court will make an order as of courſe, that 
the depoſition of the witneſs taken de bene eſe 
in the cauſe be forthwith publiſhed. 

When the application 1s by petition to the 
maſter of the Rolls, a ſimilar affidavit of the 
certificate, or extract from the pariſh regiſter- 
book of the burial of the witneſs, as before 
mentioned, muſt be annexed to the petition, 
which ſhould ſtate that publication has paſſed 
in the cauſe; and that ſuch a perſon, a witneſs 
examined de bene efſe on the part of the party 
applying, died before he could be examined 
in chief, as by affidavit appears, praying leave 
to publiſh the depoſition fo taken de bene eff, 
which upon filing the affidavit, will be ordered 
of courſe. | 

If a witneſs be gone to a great diſtance into 
parts beyond ſea, upon an affidavit thereof, 
and that the party hath not heard from him 
for a certain length of time, nor doth he know 


whether he is living or dead, or where he 1s; 


the court will, upon ſuch facts being ſtated in 
an affidavit, make a ſimilar order, as in the 
caſe of a witneſs examined de bene eſſe, dying 
before he conld be examined in chief. 

The counſel's brief, or the petition anſwer- 
ed, being left at the regiſter's office, the order 


made thereupon will be drawn up, the affida- 
vit, 
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Court of Chancery, 


wit, when applied for by petition, being filed 
previous to the delivery of the order to be 
raſſed and entered. A copy of the order paſſ- 
ed and entered, muſt be ſerved upon the ad- 
verſe clerk in court perſonally, or left with his 


time of ſuch ſervice. | | 
The order to publiſh the depoſitions after 


tody the depolitions are lodged : if the depo- 
tions were taken by commiſſion, or with the 


if the depoſition, which will in conſequence 
be opened, and copies delivered out to the 
parties applying for them. If any irregula- 
nty be diſcovered, or the adverſe party be 
aviſed of any ground to object to the read- 
ing the depoſitions, he ſhould give notice im- 
mediately to the adverſe clerk in court, and 
move to difcharge the order immediately upon 
lic ſervice of it, or with the earlieſt opportun- 
ty; and the court will decide, upon hearing 
tie facts alledged on each ſide, verified by at- 
kdavits made and filed at the affidavit office; 
ad ſhould the order to publiſh be diſcharged, 
tte depoſitions taken de bene efſe will be of no 


je may be irregular, yet, at the hearing of 
ile cauſe, it is too late to make objections for 


lave been previouſly made to diſcharge the or- 
(er for publication. 


It has been laid down as a general rule, that 
here the defendant in a croſs bill, who is 
Paintiff in the original, is in contempt for not. 

| | putting 


went at his ſeat in the Six Clerks office, ſnew- 

Ing the original order paſſed and entered at the Hing, 
Pratt, 389. 
ſervice, upon the adverſe clerk in court, muſt 

be left with the clerk in court in whole cuſ- 


examiner, the order authoriſes the publication 


wal: but although depoſitions taken de Bene ibis. 
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megularity ; for in ſuch caſe, a motion ſhould : Atk. 190. 
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2 Veſ. 336. 


Ord, Chan, 


156, 158. 


The Pꝛadtice of the 


putting in an anſwer to the croſs- bill, it is ir- 
regular to move to ſtay proceedings in the ori. 
ginal cauſe till ſuch anſwer comes in; but the 
plaintiff in the croſs bill may have publication 
in the original enlarged to a fortnight after 
the anſwer to his bill comes in. The general 
rule of the court being, not to ſtay proceed- 
ings, but publication only. | 

In all caſes of a crofs bill, after the original 
cauſe has been proceeded in, a motion to en- 
large publication ſhould be a ſpecial motion 
on notice, that the court may Judge of it on 
circumſtances, and not of courſe; as it is where 
the original cauſe is not proceeded in; forf 
otherwiſe it would be eaſy to delay the hearing 
of a cauſe by keeping this up. 


Depoſitions. 
TT depoſitions of witneſſes are their an- 


ſwers upon oath to ſuch interrogatories 
as are exhibited and adminiſtered to them. 
They are to be kept private, and no copy 
or abſtract of them delivered till publication i! 
paſt : the depoſitions taken by commiſſioners 
in the country, immediately upon the ſame be 
ing brought in, to be delivered to the propt 
ſix clerk or his deputy, to be ſafely kept, and 
without opening, till publication be paſt: and 
thoſe taken before the examiners are to be 
ſafely kept by them: and if the depoſitions 0! 
witneſſes in a cauſe are not thus kept, as % 
record, by the proper, officer, the ſame 4 
void, and not to be made uſe of, either in thi 
court or at law, Ee 
. Where 
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Court of Chancery; 


is ir. Where publication is paſſed, and the depo- 
ori- tions are copied and delivered out, either par- 
the ty is at liberty, if he pleaſes, to examine to 
ation the credit and reputation of any of the wit- 
after neſſes; for the rule of evidence is the ſame in 
neral equity as at law; and if the party cannot be 
ceed. good evidence in a court of law, no more can 
he be in a court of equity: the party objecting 
muſt file articles (as the ſame are called) in 
the examiner's office, which contain the ſub- 
ſtance of the objections he makes to the repu- 
tation of the witneſs: the articles being filed, 
and a certificate of that fact being obtained 
from the examiner, the court upon application, 
by motion or petition, will give leave to the 
party to examine witneſſes thereon to prove 
the truth of the articles exhibited by him, and 
ſubſtantiate the diſrepute of the witneſs to whom 
he objects: the adverſe party, who is to ſup- 
port the credit and reputation of his witneſs, is 
alſo at liberty to examine toties quoties; and 
the depoſitions taken upon this occaſion muſt 
be publiſhed as in other caſes : but objections 
of this nature are very ſeldom made, and ge- 
nerally ſpeaking, they end in nothing but put- Gm Chan. 
ting the party to an expence to no purpole, 147, 148. 

When the depoſitions are thus copied and 
delivered out, and both parties come to ſee 
the interrogatories exhibited by each; if the 
lame are found to be leading, impertinent, or 
ſcandalous, this is the proper ſtage of the cauſe 
to have the interrogatories referred to a Maſ- 
ter to certify whether the ſame be leading or 
not: this reference to a Maſter is obtained ei- Iba. 
tier by petition or motion of courſe. 

The counſel's brief on the motion being left 
1 at the regiſter office, and the order of reference 
Wien drawn 
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drawn vp, paſſed and entered at the ſame of. 
fice, a true copy of ſuch order, paſſed and en- 
tered, muſt be ſerved upon the adverſe clerk 
in court perſonally, or left with his agent at 
his ſeat in the Six Clerk's office, ſhewing at 
the time of ſervice the original order paſſed 
and entered. The original order, paſſed and 
entered, muſt be produced at the maſter's of- 
fice, to whom the reference is made, and a true 
copy thereof left with him: the maſter's clerk 
will thereupon give out a warrant, which uſu. I} 
ally appoints an attendance, the day next but 
one from the day on which the warrant is 
taken out. A copy of the warrant muſt be 
ſerved upon the adverſe clerk in court; and 
after one or two warrants regularly ſerved, | 
both parties attend the maſter, and the 1nter- 
rogatories are argued, and frequently by coun- 
ſel] employed on each fide; the maſter having 
taken ſome ſhort time to conſider of the in- 
terrogatories, then certifies his opinion of them 
to the court. | ; 

If the adverſe party do not attend the war- 
rant, after the regular ſervice of three warrants 
ſucceſſively, the maſter proceeds upon the re- 
ference, and then the report is made ex parte; 
but before this is done, the maſter requires 
the regular ſervice of each warrant reſpeCtively 
upon the adverſe clerk in court, to be aſcer- 
tained upon oath, If the party againſt whom 
the maſter has reported, is diſſatisfied with the 
report, and is adviſed that the ſame is not well 
founded, he is at liberty, in thar caſe, if he 
pleaſes, ro take exceptions to the maſter's cer- 
tificate, and have the opinion of the court 
thereon ; and rheſe exceptions are proceeded 
upon in the ordinary mode of excepting to re- 


9 6 Ports 


Court of Chancery, 


ports : the party in whoſe favour the report is 
made muſt file the ſame at the report office; 


at for until the report is filed no proceedings can 
at regularly be grounded thereon, 
ed [f the Maſter reports the interrogatories to 
nd be leading, and this report is not excepted to, 
of- in that caſe all the depoſitions taken to thoſe 
ue interrogatories muſt ſtand ſuppreſſed as of 
rk courſe, by motion or petition“; bur if the re- 
ſu- port is excepted to, as on the one hand, the 
but court never countenances leading or imperti- 
ls nent interrogatories ; fo, on the other hand, the 
be court is not over curious in theſe matters, 
and becauſe it may fall out that the interrogatories 
ed, may be reported leading in the very vitals of 
er- the examination, and on the very point on 
un- which the cauſe turns; and when this comes 
ing to be the caſe, the party who refers them hath 
in- gained his end, for perhaps he had a very bad 
zem cauſe, if the depoſitions had ſtood ; whereas 
if they are ſuppreſſed, he has a very good one, 
Vaſe (ince his adverſary muſt hear the cauſe with- 
ants out any proof at all,) unleſs the court is pleaſ- 
re- ed to grant him another commiſſion, on pay- 
Ile; ment of his coſts for his leading interrogato- 
res ries, which is ſeldom or ever done after depo- 
vely tions are publiſhed ; and it is very hard that 
5 m equity a man ſhould be deprived of a plain 
om 


right through the ſlip of another man's pen, 


the or the inadvertency or unſkilfulneſs of the 
well counſe] who penned his interrogatories ; and 
f he therefore if it is poſſible for the court to help 
cer- 15 : . 
| Notice in writing of ſuch motion muſt be ſerved in the uſual man- 
-ourt ner upon the adverſe clerk in court perſonally, or left with his agent at 
ded his leat in the Six Clerks office, the day next but one before the mo- 
> e . # f 

11» made z an office copy of the Maſter's report is allo eſſentially ne- 

fre- 2 '0 be in court when the motion is made, upon the reading where» 
ts: on the court will make an order to ſuppreſs the depoſitions, 
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The Pzafttice of the 


him they will, from the manifeſt inconve— 
nience which muſt attend ſuch a caſe ; indeed 
if the interrogatories are reported to be lead. 
ing in points upon which the jet of the cauſe 
does not turn, and if the depoſitions in thoſe 
points ſhould be ſuppreſſed, and the party has 
evidence enough left without them, there is no 
hurt done ; but if the material points in the 
cauſe turn upon them, every effort ſhould be 
made to ſupport the depoſitions, ſince there 
Git. Chan, might be the ſame anſwer to a fair queſtion as] 
148, 149, to an unfair one. 3 
If the commiſſioners miſbehave themſelves, 
or if the commiſſion 1s executed contrary 
to notice, or no due notice given to the par- 
ty, or if the depoſitions returned by com- 
miſſion are ſo badly engroſſed, or ſo. much in- 
terlined that they are not legible, 1n theſe, and 
many other caſes of the like nature, there may 
be good reaſon to ſuppreſs the depoſitions; 
but in this laſt caſe the record or ingroſſment 
of the depoſitions is always brought into court 
by the proper officers : the court takes the in- 
groſſment into their hands, and if it is poſſible 
to be read, or if it is handed to the fix clerk 


( 
and he can read it, the court will hardly ſup- | 
preſs the depoſitions, or put the parties to | 
new trouble, and to the expence of examining 

1bid, all the witneſſes over again. Sh, | 

| Where interrogatories, and the depoſitions a 

of witneſſes on them, had been ſuppreſſed, fu 

that the interrogatories were leading, and then 

if publication paſſed, the court was moved that 
41 | a new ſet of interrogatories might be dravi 
wm and ſettled by a Maſter for the examination 0 
"4 this witneſs, whoſe evidence was very material : 
A 
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| | no 


we- 
ee(| 
ead- 
auſe 
hoſe 
7 has 
is no 
| the 
d be 
there 
JN 43 


elves, 
trary 
par- 
com- 
ch in- 
2, and 
e may 
tions; 
flment 
court 
he in- 
offible 
- Clerk 
y ſup 
ties to 
mining 


ofitions 
ed, for 
ad then 
ed that 
drawn 
ation 01 
1aterial 
t woul 
nd 


Court of Chancery, 


not indulge them this way; and though the 
practice has been always againſt it, and it was 
inſiſted to be of dangerous conſequence, yet 
one precedent being produced to this purpoſe, 
and the interrogatories which had been ſup- 
preſſed were ſuch as mighr have been drawn 
by many other counſel, without any apprehen- 


ſion of their being leading: the court, to let pr... in 

in the party to the benefit of this witneſs's Shane 4943 
teſtimony, ordered interrogatories to be put 4 
in, and ſettled by a Maſter for his examination ?!; 3: 


3 
Gilb, Rep, 
over again. 1 59, 


Upon a motion to diſcharge an order for re- 
ferring depoſitions to the Maſter for ſcandal 
and impertinence, it was inſiſted that you can— 
not have ſuch an order againſt a party in whoſe 
behalf the depoſitions were taken, where the 
interrogatories are rightly framed ; but the 
proper application would have been againſt the 
commiſſioners for ſuffering a witneſs to inſert 


in his depoſitions either ſcandal or imperti- n . 

nence ; and in ſupport of this, two caſes deter- Rooks, 

mined by Sir Jeep Jekyll were cited. ow. is 
Lord Chancellor: I do remember the caſes $herme v. 


cited; bur I own I had ſome doubt at the Vesbel, 
March 18, 


1732. 


time: it ſeems to me very ſtrange that depo- 
ſitions ſhould not be referred for ſcandal; as 
to the impertinence, it is another queſtion; but 
ſoppoſing interrogatories ſhould lead to ſcan- 
dal, is it not very fitting that they ſhould be 
referred in order to expunge the ſcandal? but 
if coſts ſhould be inſiſted on, it would be an- 
other conſideration; becauſe, as there is no- 
thing of this kind ariſing out of theſe interro- 
gatories, the party on whole behalf they are 
laken is in no fault; then the next queſtion 
will be, whether the examiner or commiſſion— 
ers who ſuffer ſcandal or impertinence to be 
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inſerted in depoſitions, ought to pay the coſts? 
Let it ſtand over to look into the caſes cited, 


and likewiſe to ſearch for orders made on mo- 


tions of this fort. | 

But in a ſubſequent caſe, the depoſitions of 1 
witneſs were referred for impertinence, and the 
Matter reported. them 1mpertinent, and the 
witneſs took exceptions: Lord Hardwicke or- 
dered it to ſtand over till the hearing of the 
cauſe, being doubtful whether a depoſition could 
be referred for impertinence only; for in the caſe 
of Cocks and Worthington laſt above mentioned, 
and in the caſes alſo therein cited, the reference 
was for ſcandal as well as impertinence. 

So where a witneſs examined for the defend- 
ant on one of the interrogatories, depoſed ſe- 
veral things reflecting upon „ As, that 
he was a vexatious man, and a'ſtirrer up of, 
&c. for which the witneſs was ordered to pay 
colts, it was moved to diſcharge that order, 
upon the ground that it was more the com- 
miſſioners fault who, upon the commiſſion in 
the county, took their depoſitions, than the 
witneſs's, for the witneſs might be an igno— 
rant perſon, and not know what was proper to 
depoſe, but the commiſſioner muſt be ſuppoſ- 
ed to underſtand this; and the court was pleaſ- 
ed to diſcharge the order, it being the fault of 
the commiſſioners to take down any depoſition 
that was ſcandalous or 1mpertinent, 

Onery, If the interrogatory had led to it? 
for it ſeems in the principal caſe it did not, 
it being the laſt general interrogatory. 

Depoſitions are not to be ſuppreſſed upon a 
bare motion or petition only, without a refer- 
ence to a Maſter, and a certificate upon 1t; 
except male- practice or ſome great irregular- 


ity plainly appears to the court; as where 4 
plaintiff 


Court of Chancery, 517 


plaintiff at common law having cauſed a wit- 


tions ſhould be ſuppreſſed, and theſe witneſſes 

examined again: and the Maſters are not to C'y's Rep. 

paſs any exemplifications of depolitions, on a 8 

bare ſight of the copies only, without firſt call- 

ing the officer or officers who have the cuſtody 

of the records or originals of ſuch copies, or 

lome ſworn clerk of his or their office, who 

: Pray the —_ before them, to warrant %. Chen. 
gning thereof, 144» 


L1 3 By 


ed, neſs to be examined in this court, where there Y 
o- vas no ſuit depending; his depoſition was or- 1 
dered to be ſuppreſſed, and never to be giv- P., H. Ch. 99 

f a en in evidence againſt the defendant, or any Pat, Reg. | 
the claiming by or under him. 138, 1 
the Where a witneſs's depoſitions on one ſide, 1 
or. contradict his depoſitions on the other ſide, it 1 
the is the courſe to order him to attend the court, 1 
uld that he may explain himſelf, and fet the matter 1 
ale right if he can. Ibid, it 
ed, No motion ſhall be made in court, or by pe- 1 
nce tition, for ſuppreſſing depoſitions as having A 
been irregularly taken, until the ſix clerk nor it 

d- in the cauſe have been firſt attended with the 9 
ſe- complaint of the party grieved, and ſhall cer- 4 
hat ü the true ſtate of the fact to the court, with 1 
of, their opinion, (if the ſolicitor or clerks ſhall A 
pay not, for the caſe of their clients, agree before 3 
der, them,) for which purpoſe a rule for attending * 
m- the ſix clerks ſhall; be entered of courſe with 3 
| IN tie regiſter, at the deſire of the party com- 3 | 
the plaining, which ſhall warrant their proceedings 04. Chan, 1 
no- and certificate to the court. | * | 
r to Where three witneſſes examined by com- # 
pol miſſion did, upon hearing of the matter in 1 
eal- open court, depoſe, that the commiſſioners had | 
4 of ſet down their depoſitions otherwiſe than they | 
tion did depoſe, the court ordered thoſe depoſi- i 
1 
1 
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By former orders, either examiner may take 
out /ubpenas againſt ſuch as he ſhall probably 
ſuſpect to have delivered undue copies of de. 
politions to the adverſe party, his clerk, or 
{olicitor, for the examination of ſuch offend- 
ers on interrogatories, to be allowed of by a 
Maſter, and to be executed before the other 
examiners; as alſo againſt any he conceives to 
be able to prove the abule, in caſe it be de- 
nied: and if, vpon conſideration of the an- 
ſwer to the articles, it be certified by the Maſ. 
ter, that the parties are faulty, every perſon ſo 
offending ſhall be committed to the Fleet, till 

he has given the examiner ſatisfaction: but if 

the parties acquit themſelves upon their ex- 

amination, and the examiner is not able to 

prove the ſame, he ſhall pay ſuch coſts as the 

ibid. 76 4. Court ſhall think fir, ſor unjuſt vexation: and 

| no copies of depoſitions are to be read or made 

1 ule of in court, or before a Maſter, but what are 

| Boi Re taken out of the proper office, and aſſigned for 
| 59. the party for whom the ſame ſhall be read. 

| The examiners or their deputies have liberty 

to attend in court, to inſpect all books of de- 

poſitions, which are read either for plaintiff or 
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*h defendant, and to ſee whether they be duly 
MW ſigned for the party that doth produce the 
KW . | ſame : and in caſe the examiner ſhall diſcover 
1 any fraud or practice, the cauſe ſhall be put 
5 off: and the parties offending ſhall ſtand com- 
Fi mitted to the Fleet, till the officer injured be 
ti ſatisfied and paid his fees; and till $1. be paid 
£10 to ſuch perſon as the Lord Chancellor {hall | 
if appoint, for the uſe of the poor, and alſo till 
ah the client who is injured by the putting off 
MM his cauſe, be reimburſed his charges in te— 
bl pid. Reg, ſpect thercof, and till the further order of the | 
il 139. court. | 
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Court of Chancery, 519 


It is ſaid, that though a cauſe be diſmiſſed 
upon hearing, yet may the parties have the 
depoſitions exemplified under the great ſeal for 
the further care and maintenance of their rights 
and titles at the common law. | 

On petition to amend a depoſition of a wit- 
neſs, the witneſs was ordered to attend, as 
was alſo the examiner, the latter of whom be- 
ing examined by the Lord Chancellor, ſwore 
he took the depoſition truly from the mouth 
of the witneſs, to whom the depoſition was af- 
terwards diſtinctly read, and then the witnels 
ſubſcribed his name. | 

The witneſs being examined did not ſwear 
poſitively that the examiner had taken his de- 
poſition falſe, but that he was induced to be- 
lieve he did not expreſs himſelf in the manner 
the depoſition was taken, and was poſitive he 
did not intend or mean to ſwear as the exam- 
ner had taken it, but that he really intended 
to ſwear in the manner as the amendment was 
deſired, and that the. ſame was what he had 
before declared in converſation, as alſo what 
another witneſs in the cauſe had poſitively 
worn. 

The counſel on the other ſide inſiſted, that 
though there were inſtances where a defendant's 
anſwer had been amended, yet no precedent chan. Caf, 
could be produced for amending a depoſition *5: 
aiter publication, or at leaſt if the court was 
inclined to amend, this would be better defer- 
red to the hearing, when the court would be 
more fully poſſeſſed of the whole matter. 

Lord Chancellor: Where it appears to the 
court that either the examiner is miſtaken in 
taking the depoſition, or the witneſs in mak- 
ing it, I think it for the advancement of truth 
and juſtice, that the miſtake ſhould be amend- 

| 4 cd 3 
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45- 


518 The Pꝛactite of the 


By former orders, either examiner may take 
out ſubpænas againſt. ſuch as he ſhall probably 
ſuſpect to have delivered undue copies of de- 
politions to the adverſe party, his clerk, or 
{olicitor, for the examination of ſuch offend- 
ers on interrogatories, to be allowed of by a 
Maſter, and to be executed before the other 
examiners; as alſo againſt any he conceives to 
be able to prove the abuſe, in caſe it be de. 
nied : and if, upon conſideration of the an— 
ſwer to the articles, it be certified by the Maſ. 
ter, that the parties are faulty, every perſon ſo 
offending ſhall be committed to the Fleet, till 
he has given the examiner ſatisfaction : but if 
the parties acquit themſelves upon their ex- 
amination, and the examiner is not able to 
prove the ſame, he ſhall pay ſuch coſts as the 

ibid. 56 4. Court ſhall think fir, ſor unjuſt vexation: and 
no copies of depoſitions are to be read or made 
ule of in court, or before a Maſter, but what are 
taken out of the proper office, and aſſigned for 
the party for whom the ſame ſhall be read, 
The examiners or their deputies have liberty 
to attend in court, to inſpect all books of de- 
poſitions, which are read either for plaintiff or 
defendant, and to ſee whether they be duly 
ſigned for the party that doth produce the 
ſame : and in caſe the examiner ſhall diſcover 
any fraud or practice, the cauſe ſhall be put 
off: and the parties offending ſhall ſtand com- 
mitted to the Fleer, till the officer injured be 
ſatisfied and paid his fees; and till 51. be paid 
to ſuch perſon as the Lord Chancellor {hall 
appoint, for the uſe of the poor, and alſo till 
the client who is injured by the putting off 
his cauſe, be reimburſed his charges in re- 
| Pratt, Reg, ſpect thereof, and till the further order of the 
139. court. 1 
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Court of Chancery, 


_ 
It is ſaid, that though a cauſe be diſmiſſed | 
upon hearing, yet may the parties have the 
depoſitions exemplified under the great ſeal for 
the further care and maintenance of their rights ½ geg. 


and titles at the common law. : 45. 

On petition to amend a depoſition of a wit- 
neſs, the witneſs was ordered to attend, as 
was alſo the examiner, the latter of whom be- 
ing examined by the Lord Chancellor, ſwore 
he took the depoſition truly from the mouth 
of the witneſs, to whom the depoſition was af- 
terwards diſtinctly read, and then the witneſs 
ſubſcribed his name, | | 

The witneſs being examined did not ſwear 
poſitively that the examiner had taken his de- 
poſition falſe, but that he was induced to be- 
lieve he did not expreſs himſelf in the manner 
the depoſition was taken, and was poſitive he 
did not intend or mean tio ſwear as the exam- 
ner had taken it, but that he really intended 
to [wear in the manner as the amendment was 
deſired, and that the ſame was what he had 
before declared in converſation, as alſo what 
another witneſs in the cauſe had poſitively 
lworn, 

The counſel on the other ſide inſiſted, that 
though there were inſtances where a defendant's 


anſwer had been amended, yet no precedent chan. Caf. 


could be produced for amending a depoſition *5: 
aiter publication, or at leaſt if the court was 
inclined to amend, this would be better defer- 
red to the hearing, when the court would be 
more fully poſſeſſed of rhe whole matter. 

Lord Chancellor : Where it appears to the 
court that either the examiner is miſtaken in 
taking the depoſition, or the witneſs in mak- 
ing it, I think it for the advancement of truth 
and juſtice, that the miſtake ſhould be amend- 
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ed; and the ſooner this is done the better, in 
regard the witneſs may be dead, or in remote 
parts before the hearing ; it would be hard 
and, unjuſt to pin a witneſs down to what is 
a miſtake, by denying to rectify it: as to 
what has been objected of the inconvenience of 
amending the depoſition after publication, it 
2 p. Win. was impoſſible to know it until publication; 
Sy, Wherefore let the depoſition be amended, as 
Gauicll, deſired, and the witneſs ſwear it over again. 

Where either the plaintiff or defendant ob- 
tains an order to uſe the depoſitions of wit- 
neſſes taken in another cauſe, the adverſe party 
may likewiſe uſe the ſame without motion, 
unleſs he be, upon ſpecial reaſon ſhewn to the 
court, by that party firſt defiring the ſame, 

Ord. Chan, prohibited by the ſame order ſo to do; but de- 
25 poſitions taken in a former cauſe cannot be 
read in another cauſe againſt one who does not 
claim under the party againſt whom they were 
ern. 413. taken, unleſs by ſpecial order: but if a lega- 
tee brings a bill againſt an executor and proves 
aſſets, another legatee, though no party, may 
have the benefit of thoſe depoſitions. | 
One examined as a witneſs when diſintereſted, 
he afterwards becomes intitled to the eſtate in 
ven 6:9 Queſtion, his depoſition ſhall be read: and af- 
Ibid. 472, ter publication, you may examine as well to 
the competency as to the credibility of a witnels; 
and a diſtinction between them has been ex- 

2 Vern. 464. ploded. 

The depoſitions of witneſſes taken by com- 
miſſion in a diſtant kingdom ſometimes are 
omitted to be ingroſſed upon parchment, or 
paper with the utual ſtamp: to remedy this 
inconvenience after publication has paſſed in 
the cauſe, the depoſitions muſt be taken by the 
clerk in court to the ſtamp-office, and a pro- 


per 


wy 
> = 


Court of Chancery, 


in per ſtamp impreſſed thereon, before an office 
te copy be delivered out: And where depoſi- 
rd tions are taken in the language of the coun- 
18 ry in which the commiſſion is executed, an 
to application muſt be made by motion, or pe- 
of tition to the Maſter of the Rolls, that ſome 
it notary public, or other perſon, (naming him) 
n; may be appointed to tranſlate the depoſitions 
as out of the language in which the ſame were 
taken into the Eugliſb language; and that ſuch 
)b- interpreter be ſworn to the true tranſlation 
It- therevf : and alſo that the parties applying may 
rty be at liberty to read an office copy of ſuch 
on, tranſlation at the hearing of the cauſe, which 
the is uſually ordered as of courſe, upon an allega- 
ne, tion that a commiſſion for the examination of 
de- witnelſes was executed at (Hamburg, or any 
be foreign City,) and that the ſame has been re- 
not turned, and the depoſitions publiſhed ; and 
ere that the witneſſes being foreigners, their depo- 
ga- tions are taken in the German, High Dutch, * 
ves or any foreign language: and upon theſe al- 
nay legations the order is made of courſe: but a 
| copy thereof muſt be ſerved upon the adverſe 
hed, cerk in court perſonally, or left with his agent 
2 In at his ſeat in the Six Clerks office, ſhewing at 
| af- the time of ſervice the original order paſſed 
| to and entered. 
els; The anſwer being delivered to the perſon 
ex- whom the order appoints to tranſlate the ſame; 


alter the tranſlation is made, and ingroſſed up- 
on parchment with an half-crown ſtamp, the 
tranſlator is taken with the tranſlation to the 
public office, and the order appointing him 
being produced, the tranſlation is ſworn to 
before the ſitting Maſter there, or in his ab- 
ſence before any other Maſter of the court: the 
tranſlation and record of the depoſitions are to 


be 
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ed ; and the ſooner this 1s done the better, in 
regard the witneſs may be dead, or in remote 
parts before the hearing ; it would be hard 
and, unjuſt to pin a witneſs down to what is 
a miſtake, by denying to rectify it: as to 
what has been objected of the inconvenience of 


amending the depoſition after publication, it 


2 P. Will. 
647. 


Griells VU, 
Gaulell, 


Ord, Chan, 
102. 


1Vern. 413, 


aVern 689 
Ibid. 472. 


2 Vern. 464. 


was impoſſible to know it until publication; 
wherefore let the depoſition be amended, as 
deſired, and the witneſs ſwear it over again, 

Where either the plaintiff or defendant ob- 
tains an order to uſe the depoſitions of wit- 
neſſes taken in another cauſe, the adverſe party 
may likewife uſe the ſame without motion, 
unleſs he be, upon ſpecial reaſon ſhewn to the 
court, by that party firſt deſiring the ſame, 
prohibited by the ſame order ſo to do ; but de- 
poſitions taken in a former cauſe cannot be 
read in another caule againſt one who does not 
claim under the party againſt whom they were 
taken, unleſs by ſpecial order : but if a lega- 
tee brings a bill againſt an executor and proves 
aſſets, another legatee, though no party, may 
have the benefit of thoſe depoſitions. 

One examined as a witnels when diſintereſted, 
he afterwards becomes intitled to the eſtate in 
queſtion, his depoſition ſhall be read: and af- 
ter publication, you may examine as well to 
the competency as to the credibility of a witneſs; 
and a diſtinction between them has been ex- 
ploded. 

The depoſitions of witneſſes taken by com- 
miſſion in a diſtant kingdom ſometimes are 
omitted to be ingroſſed upon parchment, or 
paper with the utual ſtamp: to remedy this 
inconvenience after publication has paſſed in 
the cauſe, the depoſitions mult be taken by the 
clerk in court to the ſtamp-office, and a pro- 


Per 


Court of Chancery, 


per ſtamp impreſſed thereon, before an office 
copy be delivered out: And where depoſi- 
tions are taken in the language of the coun- 
try in which the commiſſion is executed, an 
application muſt be made by motion, or pe- 
tition to the Maſter of the Rolls, that ſome 
notary public, or other perſon, (naming him) 
may be appointed to tranſlate the depoſitions 
out of the language in which the ſame were 
taken into the Engliſh language; and that ſuch 
interpreter be ſworn to the true tranſlation 
thertof: and alſo that the parties applying may 
be at liberty to read an office copy of ſuch 
tranſlation at the hearing of the cauſe, which 
is uſually ordered as of courſe, upon an allega- 
tion that a commiſſion for the examination of 
vitneſſes was executed at (Hamburg, or any 
foreign city,) and that the ſame has been re- 
turned, and the depoſitions publiſhed ; and 
that the witneſſes being foreigners, their depo- 
lions are taken in the German, High Dutch, 
or any foreign language : and upon theſe al- 
legations the order is made of courſe: but a 
copy thereof muſt be ſerved upon the adverſe 
clerk in court perſonally, or left with his agent 
at his ſeat in the Six Clerks office, ſhewing at 
the time of ſervice the original order paſſed 
and entered. 

The anſwer being delivered to the perſon 
whom the order appoints to tranſlate the ſame ; 
alter the tranſlation is made, and ingroſſed up- 
on parchment with an half-crown ſtamp, the 
tranſlator is taken with the tranſlation to the 
public office, and the order appointing him 
being produced, the tranſlation is ſworn to 
before the ſitting Maſter there, or in his ab- 
ſence before any other Maſter of the court: the 
tranſlation and record of the depoſitions are to 


be 
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be annexed together, and left at the public office 
until the clerk ferches them away: an office 
copy of the tranſlation is then made, and at 
the hearing of the cauſe, the order for reading 

the tranſlation being produced, the office copy 
of the tranſlation will be received in evidence, 
Evidence in a croſs cauſe, concerning the 
matters in iſſue in the original cauſe, not al- 
lowed to be read, after a decree in that cauſe, 
otherwiſe as to the depoſitions in the croſs 
cauſe, not relating to the matters put in iſſue | 


in the original ; but where neither party ex- | 
amines witneſſes in the original cauſe, the de- 

| poſitions of witneſſes examined to the ſame be 

3 Arle. gor, matters put in iſſue by that cauſe, may be real WI © 

$932 at the hearing of the croſs cauſe, the 

The court will not make an order upon a the 

Maſter to admit depoſitions taken in a former Het 

cauſe between the ſame parties to be read, as Wl ©" 

it is putting parties to an unneceſſary expence; the 

3 Atk. 524 the proper courſe being to take exceptions, be 

Motion to ſuppreſs a depoſition taken before WM ** 

commiſſioners, becauſe the attorney for the plain- . 

tiff had wrote down the whole in the exact ſer 

form of the depoſition before it was taken, And put 

though it had appeared that the witneſs had \ 

told him the facts and circumſtances mention- wy 

ed in it, yet his Lordſhip ſaid, it would be of * 

dangerous tendency to permit it to be read; 15 

for in depoſitions it is material to give the evi— ws 

dence as given by the witneſs ; in this caſe the - 

attorney had methodized and worded it, and it is 5 

therefore no more than an affidavit. He ſaid, M Pe 

Jaw a witneſs is allowed to refreſh his memory 06 

by notes as to dates and names, becaule there = 

is nothing ro guide the memory as to them; 

but he never knew a court of law admit the 1 

whole evidence to be given from writing. . 


There 


Court of Chancery. 523 
There is no certain rule how far evidence may 

be admitted from notes. Some judges had 

thought, and he was (he ſaid) inclined the — 
ſunc way, that the witneſs might ſpeak from 

notes, which were taken at the time of the 


7 . - . FL A bl * 
tranſaction in queſtion, but not if they were R f. 
wrote afterwards, 


Setting down the Cauſe for Hearing. 


UBLIicaTION being regularly paſſed, the 
P cauſe is then arrived at the proper ſtage to 
be ſet down for hearing: and the plaintiff may of 
courſe have the cauſe ſet down for hearing before 
the Lord Chancellor, or Maſter of the Rolls, 
the term next enſuing after publication; and, by 
ſpecial order, the fame term publication paſſes : 
and if the plaintiff omits ſetting down his cauſe 
the next term after publication 1s paſt, it may 
be ſet down at the requeſt of the defendant the 
next ſubſequent term to that; but in injunction 
cauſes the defendant is at liberty to apply for 94 Chan, 
ſetting down the cauſe the term next after 
publication has paſſed, 
No motion is to be made to haſten a cauſe 
to an hearing, nor any cauſe entered with the 
regiller for hearing, without a certificate from ,,, Reg 
the ſix clerks that the pleadings are filed: and no us. 
money or other reward ſhall be exacted or OT 
taken by any of the ſix clerks, or by any of 
the regiſters, for, or in their behalf, for the 
preferring and ſetting down any cauſe for hear- 
ing; and if any cauſe happens to be ſet down 
for hearing, wherein they ſhall not have been 
paid their fees, they may alledge the ſame in 9:4. chan, 
ſtay of the hearing of the cauſe. 136. 
The ſix clerks claim a privilege of ſetting 
down a certain number of cauſes to be heard 


9 before 


524 
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before the Lord Chancellor, or Maſter of the 


Rolls: and they uſually give notice to the 
ſworn clerks, where they intend to ſet down 
cauſes for the enſuing term: the ſworn clerks 
who have inſtructions from their clients to ſet 


down their cauſes for hearing thereupon, apply 


to their reſpective fix clerks, ſhew them the 
depoſitions publiſhed, and leave with them a 
ſhort note in writing, containing the title of 
the cauſe, and the object of the ſuit; and that 
a rule to paſs publication has been regularly 
entered and expired; the ſx clerks will there- 


upon ſet down the cauſe before the Lord Chan- 


cellor, or Maſter of the Rolls, as the party ſet— 
ting down the cauſe directs: the fix clerks are 
limited to the number of cauſes they have the 
privilege of ſetting down, and if this number 
be complete, the cauſe muſt be ſet down with 
the regiſter, in which caſe a certificate mult be 
previouſly obtained from the ſix clerks, that the 
pleadings are regularly filed, or that publication 
hath regularly paſſed in the cauſe, as appears from 
bis books ; the regiſter will then ſet down the 
cauſe ; ſubpynas to hear judgment, which you 
annex to the precipe for the ſubpœna, and on 
leaving the ſame at the ſubpezna office, have 
fſubpenas made out. | 

The day on which a cauſe is ſet down to 
be heard, muſt be ſooner or later, according 


to the priority of publication with reſpect to 


cauſes preſented for hearing; and a note or 
paper of all cauſes, pleas, demurrers, excep- 
tions to reports, &c. that are ordered to be {et 


down for hearing, ſhall be ſet up and affixed by 


the regiſters in their office, two days before the 


ſame are reſpectively appointed to be heard; 


and in order thereto all clerks, ſolicitors and 


others, are to. bring to the regiſter's _— in 
: | ue 


Court of Chancery. 


die time, all orders for ſetting them down, 
otherwiſe the ſaid cauſes, Sc. ſhall reſpectively 
be put off from hearing for that term, and ſhall 


got come on again to hearing without further on. Chan. 


order. 
The regiſter's book of cauſes, Sc. to be 


card before the Lord Chancellor, or Maſter of 
the Rolls, is open to the inſpection of ſolicitors 
a the regiſter office during his hours. 


Of the Subpena to hear Judgment. 


HE cauſe being ſet down and entered with 

the regiſter, the next ſtep to be taken to 
bring the cauſe before the court is to ſue out this 
procels; and for this purpoſe the party ſuing 
out the ſame is previouſly to procure from the 
regiſter a note of ihe day his cauſe is ſet down; 
2 precipe for the ſubpena is then made out, to 
vhich the regiſter's note is annexed ; and, be- 
ing carried to the ſubpæna office, a ſubpana to 
hear judgment is accordingly made; the note 
from the regiſter being their warrant for mak- 


returnable three days before the day on which 
the cauſe is ſet down to be heard, unleſs the 
return day happens on a Sunday, in which caſe 
a day more is allowed; and on the back of 
the writ muſt be ſer down the very day ap- 


proceſs is ſimilar to that of a /ubpana to hear 

and anſwer, | 
A Jubpzna to hear judgment is either to be 
ſerved perſonally, or elſe left with one of the 
houſe or family of the party; and if he reſided 
above 20 miles from London, it muſt be ſerved 
fourteen days before the day appointed to hear 
| judgment, 


196. 


ing out the ſubpeyna this writ is always made 


pointed for hearing: and the ſervice of this com. Sat. 
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Prag. Reg. 
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Ord. Chan. 
116. 


Pre ct. Reg. 


349. 
Ibid, 


The Pzaffice of the 


judgment, excluſive of the day of ſervice, except 
in the ſhort vacation between Eaſter and Trinity 
terms, and then two days; but if the party 
reſide within twenty miles of London, the ful. 


pæna mult be ſerved ten days before the time 
to hear judgment; except in the ſhort vacation 
abovementioned, and then eight days. 

If the plaintiff procures the cauſe to be ſet 


down for hearing, but does not ferve the de. 
fendant with a ſubpæna to hear judgment; if] 


the defendant attends, and the plaintiff does not 
proceed, or go on in hearing the cauſe, in that 
caſe the cauſe is ſtruck out of the paper, and 
no coſts is given on either ſide; bur if the 
plaintiff ſerves the defendant with a ſubpena 
to hear judgment, and the defendant makes 


and files an affidavit of ſuch ſervice, and the 


cauſe being in the paper, and the plaintiff's 
counſel does not open the bill; then, upon 
reading the defendant's affidavit of ſuch ſer— 
vice, the court will diſiniſs the plaintiff's bill 
with coſts to be taxed, | 

Bur if the cauſe be ſet down at the defend- 
ant's requeſt, and the complainant appeareth 
not, the defendant can take no advantage of 
it, unleſs the ſubpæna to hear judgment ap- 
pears to have been ſerved on the plaintiff; and 
otherwiſe the plaintiff is in no default: but if 
the plaintiff refuſe ro appear and open his bill, 
on reading an affidavit of ſervice, the court 
will diſmiſs the bill with coſts to be taxed. 

Commonly, if the party, who hath a cauſe 


to ſet down for hearing, is not ready to hear 


it at the day, but deſires it may ſtand over te 
a farther day, he muſt pay the other party the 
colts of the day, if the court thinks fit to in. 
dulge a farther day. Yet when a cauſe is {et 


down at the deſendant's requeſt, if the my 
| no 


4 


Court of Chancery, 


(not being ſerved with proceſs to hear judg- 
ment) and his counſel attend, and the defend- 
ant with his counfel do not, the plaintiff ſhall 
have no coſts, as he was not compelled to ap- 
pear without ſervice of a ſ#bpena to hear judg- 
ment, and the defendant might chuſe whe- 
ther he would go on to. have the cauſe heard 
or not. | 

It is neceſſary to have an affidavit of ſervice 
of the /ubpena to hear judgment ready at] the 
hearing, ſo that ſervice may be proved if the 
defendants ſhould not attend ; bur this affidavit 
is ſometimes not filed till after hearing ; for if 
the defendants attend it is uſeleſs : but if there 
be the leaſt ſuſpicion of the defendant's coun- 
ſel not appearing at the hearing, the affidavit 
of ſerving the /ubpzna ought to be filed before 
the hearing; for the court may refuſe to give 
judgment for want of the affidavit being filed. 


The affidavit may be in this form : 


« Between A B, complainant, 
C D, defendant, 


« In Chancery. 


« FE F of, Sc. maketh oath, That he this 
deponent did on the day of laſt paſt 
perſonally terve the ſaid defendant with a /5- 
ena iſſuing out of and under feal of this ho- 
nourable court, by which ſaid /ubpena the ſaid 
defendant was required to appear in this ho- 
nourable court the day of now laſt 
palt, ro hear judgment the day of —— 
aorelaid, at the ſuit of the complainant above 
named, by delivering the body of the faid 
ul pana to the ſaid defendant under ſeal as 
aforelaid, 

EF; Sworn,“ Se. 


Where 
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1 
Where an infant is defendant, the affidavit 
of ſervice to hear judgment muſt be, that the ra 
ouardian was ſerved, not the infant, and this, in 
(as it ſeems) though the infant be above four- be 
teen, or want ever ſo little of twenty- one; and ne 
the ſerving the infant is not good, for uon con- da 
fat, but the infant might be in his cradle; or be 
ſhould it appear by the bill that he is near te 
twenty - one, yet, being not able to defend him- de 
2 p. will. ſelf, the ſervice mult be on the perſon appoint- of 
643. ed by the court to defend him. ſp 
A defendant abſconding to avoid being ſerv- it 
ed with the /ubpana ro hear judgment, ſome- ſar 
times occaſions an application to the court to to 
ſubſtitute a ſervice upon the clerk in court; 
but if he be likewiſe out of the way, and no- in 
body attends at his office, as the orders for 000 
ſervice are diſcretionary, the court will, upon the 
application, make an order that ſervice upon ſan 
= ſolicitor be good ſervice, a copy of ſuch the 
order being at the ſame time left at the de- hy 
fendant's laſt place of abode with ſome of the by 
zVeſcy,23. family. in 
pu. 
cle 
Hearing of the Cauſe. 1 
| | i | Ch 
HF pleadings being regularly filed, pub- oth 
| lication duly paſſed, and the cauſe let fice 
down for hearing, and proceſs ſerved to bring 10 
in the party to hear judgment, the ſuit comes wri 
in rotation to be heard before the Lord Chan- ſha 
cellor or Maſter of the Rolls. cot 
The regiſter, on the evening previous to the are 
hearing of the cauſe for the enſuing day, uſu- 


ally makes out a paper of cauſes which ſtand 
next for hearing ; one copy whereof is fixed 


up 


Court of Chancery, 


vp in the Six Clerks office: There are gene- 


it rally twelve cauſes in each paper, and very 
he rarely it happens that the paper 1s gone through 
5, in one day. The laſt cauſe, if it happens to 
r- be called on, is always privileged, that is, 
nd neither party can be obliged to pay coſts of the 
1 day for not attending when called on, the ſame 


being never ſtruck out of the paper for non- at- 


demurrers, exceptions, Sc. is always open in 
offce- hours at the regiſter- office for the in- 
ſpection of all perſons to inform themſelves, 
if a cauſe is ſet down to be heard, how far the 
ſame ſtands out of the paper, and when likely 
to come on to be heard, 

The cauſe then being ſet down, and ſtand- 
ing in the paper for hearing, the clerks in 
court and ſolicitors on both ſides are to attend 
the court with the pleadings, in order that the 
ſame may be read as occaſion requires; and 
the ſolicitors on each ſide mult take care to 


by the reſpective ſix clerks; this their clerks 
in court will procure, upon application for that 
purpoſe ; for if they fail herein, and the fix 
clerk in open court inſiſts the office copies not 
lizned ought not to be read, the cauſe will be 
truck out of the paper; for by the orders in 
Chancery, © No copies of bills, anſwers, or 


vb- other record, ſhall be delivered out of the of- 


ſet lice, before it be ſigned by the proper ſix clerk 
ring o whom it belongs, with his proper hand- 
mes uriting, or by his deputy in his abſence. Nor 


han- gned be made uſe of in 


hall any copy not fig 
court, or before any Maſter ; which all clients 
are to take notice of, to the end they may be 


Vol, I. Mm prepared 


the 
uſu- 


tand 


tendance. The regiſter's book of cauſes, pleas, 


have the pleadings and other records ſigned 


329 
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the cauſe.” 


The method of hearing cauſes in court is M 
generally thus : The parties on both ſides ap- pt 
pearing, one of the junior counſel for the | 
plaintiff opens the bill, and another for the pt 
defendant opens the anſwer ; after which the m 
plaintiff's ſenior counſel ſtates the caſe, and ju 
the matters in iſſue, and the points of equity ls 
ariſing therefrom ; and then ſuch depoſitions a; WM * 
are called for by the plaintiff's counſel are read p 
by one of the fix clerks if the cauſe is heard in ſl 


Weſtminſter Hall, or by the ſolicitor or his clerk; 5 
if heard in Lincoln's-1nn Hall; and the plaintiff 4 
may alſo read ſuch parts of the defendanr's anſwer 00 
as he thinks material or convenient“. When the 2 
evidence or proofs in the cauſe are gone thro”, 


the reſt of the counſel for the plaintiff ſupport fe 


by their arguments thoſe of the leading coun- 10 
{c} in the cauſe; the defendant's counſel then Te 
go through the ſame form of proceeding in 
defence of their client, except that they may I 
not read any part of his anſwer: the counſel Y 
for the plaintiff are then heard in reply, and ſe 
conclude the argument. The counſel on both n 
ſides being fully heard, the court pronounces þ 
the decree, the minutes of which are taken tl 
dawn, and frequently read openly in court by tl 
the regiſter. And, | Bo te 
Either party may take a copy of the minutes a 
of the decree from the regiſter, if it is appre- b. 
hended he hath made any miſtake, or the court 
hath been led into error from wrong inform- FL 
| ſy 

Note, On a trial at law, if the plaint'ff reads any part of the de. ſh 
fepdant's anſwer, he muſt read the whule of it; for by reading any of th 
it, he ſhews a reliance on the truth of the defendant's teſtimony, and by 


naket the whole of his anſwer evidence. 


ation 


Cotirt of Chantery, 
ton and miſapprehenſion; and in that caſe 
the decree, as the ſame appears in the minutes, 
may be rectified; on application by motion or 
petition for that purpoſe. | 

If the defendant or his counſel do nor ap- 
year at the day of hearing, on affidavit being 
made that he was ſerved with proceſs to hear 
judgment, the cauſe is to go on, viz. the bill 
is opened, and the' beginning of the defend- 
ant's anſwer read ; and if the matter appears 
plainly for the plaintiff the court will make 
ſuch decree as the plaintiff's counſel prays 
But a day in ſuch caſe is always by the court 
given to the defendant to ſhew cauſe to the 
contrary againſt the decree ſa pronounced; 
commonly with theſe or the like words, viz. 

« And this deeree is to be binding to the de- 
fendant, unleſs he being ſerved, with a ſubpœna 
to ſhew cauſe againſt the ſaid decree ſhall at the 
return thereof ſhew unto this court good cauſe to 
the contrary ; but before he is admitted to ſhew 
uch cauſe, he is to pay unto the plaintiff his coſts 
of this day's attendance; to be taxed by the Maſ- 
ter,” And the decretal order 1s to be' drawn 
up accordingly ; and before he is admitted to 
ſhew cauſe againft it, he ſhall produce a cer- 
tificate from the plaintiff's attorney in court, 
that the coſts are paid, or an affidavit of the 
tender and refufal z after which he may peti- 
tion that the cauſe may be ſet down again to 
be heard, | 

The decree #if cauſa being drawn up; paſſ- 
ed, and entered with the regiſter, the plaintiff 
lues out a ſubpana againſt the defendant to 
ſew cauſe againſt the decree, and ſerves him 
therewith, as m other ſubpena's ; but this writ 
being a judicial proceſs, it muſt and always is 
M m 2 made 
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The Ptaftice of the 
made returnable in term-time ; if it ſhould be 
made returnable out of term, or at any of the 


ſeals, as was once done, it would be ſet aſide , 
for being irregular : the words of the b. ; 
pana are to ſhew cauſe according to the order ; 
of the court, bearing date ſuch a day and 
year, Ce. : : 4 
There is no prefixed time for the ſervice of 4 
this /ſubpena, nor how many days notice the 
defendant is to have between the ſervice and 
the day to ſhew cauſe; it were to be wiſhed . 
that it might be as in caſe of ſubpæna's to hear 4 
judgment: though indeed where the decree 10 
is made at any of the days of cauſes within the 2 
ſeals after term, there the party has timely no- af 
tice to ſhew cauſe; but when the decree is pro- 4 
nounced in term-time, the party, if the /u6- le 


pena is made returnable the ſame term, as it 
may be, has but a very few days left to ſhey lef 
cauſe againſt the decree, and 1s ſometimes 
ſtraitened to do it. 


If the defendant ſubmits to the decree un- 10 
leſs cauſe, then upon an affidavit of the ſervice r 
of the Hunt, to ſhew cauſe, and upon a cer- Wi -. 
tificate from the regiſter that no cauſe is ſhewn, Wl 
the plaintiff's counſel move to make the de-at 

cree abſolute on the affidavit and certificate, i 
which is a motion of courle. ü 3 

If upon the hearing the plaintiff doth not bein 

appear, the defendant upon making an affida- Wi. 
vit of being ſerved with a ſubpene to hear J 
judgment at the plaintiff's ſuit (except the pub 
cauſe was ſet down at his requeſt), the plain- 

tiff's bill ſhall be diſmiſſed with coſts, ” 


licatjon 
Means 
awe 
cue, ( 


Its, 4 


If the party who procures a cauſe to be ſet 
down for hearing, is not ready to hear it at 


the day, but deſires it may ſtand over to hy 
| | Other 


Court of Chancery. 
be ather day, he muſt ordinarily pay the other 
he party, who appears, his coſts of the day, if 
Ge the court ſees fit to indulge him with a further 
b- | day; and where a cauſe is ordered to be ſpeed- 
fe ech or heard in ſome ſhort time, at the requeſt 
in 


of either party, he is commonly directed to 
do every thing gratis on his part, to bring his 


of cauſe on to a ſpeedy hearing. 
the Croſs cauſes between the ſame parties are 
and generally continued to be brought on to be 
ned heard together, at the requeſt of either party, 
avs by motion or petition, of courſe, if the an- 
dee wer in the croſs cauſe come in before publi- 
the cation paſſes in the original cauſe , or in con- 
no- venient time before the original cauſe is ſet 
pro- down, or comes on to be heard. This chiefly pag. Reg. 
fub- depends upon the vigilance and attention of '88. 
5 e plaintiff in the croſs cauſe; for where the 
hew defendant in the croſs cauſe is in contempt for 
mes Ui not putting in an anſwer to the croſs bill, the 
plaintiff in the croſs cauſe (defendant in the 
orginal cauſe) ſhould move to enlarge pub- 
ice i lation in the original cauſe until a fortnight. 
has after the anſwer comes In to the crols bill, 2 ver. 336. 
de. ich, upon ſpecial motion, will be in moſt %. 
cales granted: if this precaution be not ob- 
care» Wl krved, the original and croſs cauſes cannot be 
1 brought on together (the courſe of the court 
ca. being in ſuch caſes not to ſtay proceedings, 
wu but publication only). 
2 50 if the plaintiff in the croſs cauſe, after 
un. publication paſt in the croſs cauſe, as well as 
N Noe, The anſwer to a croſs bill ſhould always be got in before pub- 
)e (et lication paſſes in the original cauſe, unleſs the plaintiff in the croſs cauſe 
it at * reſt his defence upon the diſcovery ar ling out of the defendant's 
tr, and to go to hearing upon the depoſitions taken in the original 
0 an- are, or to examine only to points not examined to in the original cauſe, 


1 Alm. 9, 10, 
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in the original cauſe, or if both cauſes are fee | 


down for hearing, neglects to ſerve proceſs to 
hear judgment; in all or either of theſe caſes, 
the original and croſs cauſe cannot be brought 


on to be heard at the ſame time, except the 


adverſe party conſents, Sometimes the croſs 


bill is filed ſo late, that publication has paſſed | 


in the original cauſe, and then it is uſual to 


ſer down the croſs cauſe upon bill and an- | 


iwer; and it becomes 1n ſome caſes expedient 
for the plaintiff in the original cauſe, if the 
croſs cauſe hath acquired priority in the paper 


of cauſes, or vice ver/a, when both cauſes are 


ſer down for hearing, and proceſs ſerved to 


hear judgment in each, to move for leave to 


bring forward his cauſe (if neceſſary) that both 
original and croſs cauſes may come on to be 
heard at the ſame time, or that the croſs cauſe 
or original cauſe (as the caſe may be) may 
ſtand adjourned, ſo that both cauſes may come 
on to be heard together. Upon an applica- 
tion of this fort, it may be neceſſary to add 


a requeſt that the depoſitions taken in the ori- 


ginal cauſe may be read at the hearing of the 
croſs cauſe, et fic e converſo, This is general- 
ly the caſe where both cauſes are ſet down, 
the one preceding the other, and ſome other 
cauſes intervene. A motion of this nature 
ſhould precede the day whereon the cavſe firlt 
ſer down is appointed to be heard ; otherwiſe 
it ſhould ſeem, that if the court indulges the 
party in ſuch an application made upon the 
day whereon the cavſe ſtands in the paper for 


hearing it, would be upon payment of coſts ol 


the day, viz. 51. 
If there be ſeveral ſuits here, which are 
merely croſs cauſes between the ſame parties 
touching 


Court of Chancery. . 
touching the ſame matters, the depoſitions 
taken in one cauſe may (by order) upon the 
hearing be uſed in the other. | 
It will be now neceſſary to conſider the 
proofs admitted in evidence in this court up- 


535 


Px. Alm. 
23. 


— 


0n the hearing of the cauſe ; under which head 


will be conſidered, firſt; In what inſtances the 


depoſitions of witneſſes may be read in evi- 


dence at the hearing ;—ſecondly, In what they 
may not ;—thirdly, In what caſes parol evi- 
dence is admiſſible to explain, confirm, or con- 


nadict what appears upon the face of an agree - 


ment, deed or will, and in what caſes not ;— 
fourthly, The ſufficicncy and diſability of a 
witneſs ;—fifchly, What will be admitted ge- 
nerally as evidence, and what will not —ſixth- 
|», The examination of witneſſes to the credit 
of a witneſs already examined ;—ſeventhly, The 
examination of a witneſs viva voce at the hear- 
ing. And firſt, 


In what Inflances Depoſitions may be read, 


HE copies of all depoſitions of good wit- 

neſſes, regularly taken in the cauſe after 
anſwer, and duly kept, publiſhed, and ſigned, 
may ordinarily be read as evidence at the hear- 
ing; ſo if there be ſeveral ſuits, which are 
merely croſs cauſes between the ſame parties, 
touching the ſame matters, the depoſitions 


taken in one cauſe may (by order) upon hear- 


ing be uſed in the other: ſo where there were 
crols cauſes, publication being paſſed in the 
rit, but not in the ſecond, an order was had 


that the depoſitions in either cauſe might be 


ulcd in both; yet it was ſaid that the depo- 
tions in the firſt could not be read in the ſe- 
cond cauſe : if it appear to the coùrt that there 

M m 4 has 


Pract, Reg. 
152. 


1 Chan, Caſ. 
237. 
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has been a bill and anſwer,” though they be 


gone off the file, yet the court will allow de. WW hc: 
Pri, Reg, Poſitions taken in that cauſe to be uſed in an- hes 
£ 153. other. | 4 1 exe 
j A motion was made that depoſitions in the tio 
| croſs cauſe might be read on the account di- rea 
rected on the original cauſe ; for though the 
croſs bill was diſmiſſed, that does not vary the nit 
truth of the depoſitions, and the Maſter of the bee 
þ Vel. 579. Rolls granted it, ſaving juſt exceptions. der 
Upon offering the depoſitions of the plain- at | 
tiff to be read, it was objected, that the plain- 
tiff 's own depolitions could not be read; for. cro 
aſmuch as he was a party claiming under the pat 
will in controverſy, and ſo could not be a fan 
witneſs for the will; and Sir Yo/eph Jekyll 
Salk, 236, Cited T7/ly's caſe, where one was examined as WM tai 
a witneſs, who at that time was no ways ca 
concerned in point of intereſt, but afterwards ſan 
became intereſted; and at a trial at bar in this rea 
caſe, the judges of C. B. ſent a judge to the ſan 
court of B. R. for their opinion in the point, | 
who held, that che depoſitions could not be qu 
read ; for that the witneſs himſelf was living, det 
and he himſelf could not have been a witnels ſuc 
at that time viva voce, becauſe he was then 80 
intereſted. e347 oh | Is 1 
But the Lord Chancellor, in the principal an 
caſe, becauſe the witneſs was a good witnels, evi 
and diſintereſted at the time of the depoſitions tur 
taken, and this being in the nature of a bill dit 
of revivor to have the benefit of the proceed- ſit 
ings in which the plaintiff was examined, ad- wo 
mitted the plaintiff's own depoſitions to be thi 
_— - | | 
x! HE „ 
* proy 


P. Will, 229. 2 Atl, 615, Note, In coufts of law, if a ſub. 
ſcribing*witneſs to a bond happens to be afterwards repreſentative * | 
obligee, 


Court of 'Chancery, = : 


So where a witneſs was examined before the 
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Q 1 
0 hearing, while ſhe was intereſted, but after the | 
5 hearing ſhe releaſed her intereſt, and was again 1 
examined before the Maſter, and her depoſi - | 
e tions before the Maſter were allowed to be 1 
Y read, 2 Vern. 472. 1 
e A witneſs examined at a former trial of an 4 
fo iſſue between the ſame parties, and who had 
le been examined in the cauſe, dies; not only his 
depoſitions may be read, but what he ſwore „ 
- at the former trial may be given in evidence. 563. 
n- Depoſitions in one cauſe may be uſed in a 
r. croſs cauſe without motion; and where one 
ne party obtains an order, the other may uſe the 
a ſame without motion. 
ll So where either plaintiff or defendant ob- 
as tains an order to uſe depoſitions in another 
ys cauſe, the adverſe party may likewiſe uſe the 
ds ſame withour motion, unleſs he be, on ſpecial | 
Is reaſon ſhewed to the court, inhibited by the ,. Cha. 
he ſame order ſo to do. 134. 
It, In a caſe where co-defendants examine, the 
be queſtion is not, whether any /cintiiia of evi- 
8 dence is given, but whether material evidence, 
els ſuch as a court or a jury would lay weight on? 
en do in this court the office of judge and jury 
is veſted in this court on hearing the cauſe ; 
pal and if the court thinks there is no material 
ls, evidence againſt that defendant from the na- 
"Ns ture of the fact affecting him, or from the cre- 
Ill dit of the witneſs who has ſworn ir, his depo- 
d- ltions will be read; otherwiſe the defendant 
re would be cut off from having the benefit of 
e 


this witneſs, merely from the ill practice of the 


oblige, and is forced to bring ap action, the plaintiff can never be ex. 
amined there, it being impoſſible ; but the rule is to ſuffer his hand to be 


* Pioved in like manner as if hg had been dead, 2 Veley 6. 
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538 The Pzaftice of the 
other ſide: ſo where a co-defendant has exa- 
mined witneſſes, and ſo far has judged himſelf 
concerned in intereſt, that his evidence ought 
not to be read ; yet if there appeared any col- 
luſion between the plaintiff and that co-de- 

vt 223, fendant, that would not prejudice the party 

per Lord who would call him ; or if there was any 

Hardwickez ground to ſuſpect it, it ſhould ſeem that not- 


decided in 8 , ; , ; 
the caſe of ' withſtanding the examination of witneſſes by 


Pte. him, his depoſitions ſhould be read in evi- 

dence. | 
The witneſs had been examined before ap- 
pearance ; the defendant appeared and anſwer- 
ed. The witneſs ſurvived eighteen months, 
The depoſitions had been publiſhed purſuant to 
an order, defendant conſenting ; a motion had 
been made, before the Maſter of the Rolls, to 
ſuppreſs the depoſitions, but refuſed on ac- 
count of defendant's conſent, upon which the 
plaintiff now inſiſted it ſhould be read: Lord 

z1Brown,8g, Chancellor ſeemed of opinion it ought not. 
Depoſitions taken in the court of Admiralty 

Toth. 192. have been read in this court at the hearing. 
Depoſitions in an ancient cauſe between 
other parties, are ſometimes allowed to be 
read, even againſt one that claims not under 

—_ Ci any of the parties: but depoſitions in a cauſe 
between other parties, though touching the 

alles ſame matters, are not to be read, unleſs by 

38, ſpecial order. Ti: 

The examinations of witneſſes after appear- 
ance, and before anſwer, are only de bene eſſe; 
yet. if any. of them die before the defendant 
has anſwered, their depoſitions ſhall ordinari— 

e. ain, If be made uſe of either here or at lay, elle 


23, Not. 


Parker. 


it 
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In what Inſtances Depoſitions may not be read. 


HERE. a bill cannot be read at law; the 
depoſitions in the cauſe cannot be read, 
either there or in this court; wherefore if a 
bill be diſmiſſed for irregularity, as, that the 
party comes by revivor, when he ſhould come 
by original bill, ſo that in truth there never 
was regularly any ſuch cauſe in court, and 
conſequently no proceſs, the depoſitions 1n the 
cauſe cannot be uſed; for the bill could not 
be exemplified, nor uſed at Jaw : but if a cauſe 
be diſmiſſed, becauſe the matter is not pro- 
per to be decreed ; yet the teſtimony of a fact 
proved in ſuch cauſe, may be uſed as evidence 
to that fact, between the ſame parties, when- 
ever it ſhall come in queſtion again. „ 
If it appears a witneſs has depoſed falſely in 
part, as where his ' depoſitions contain manifeſt 
contrarieties in any material point, his depoſi- 
tions are wholly to be rejected; fo depoſitions ,, , en 
in a cauſe to perpetuate the teſtimony of wit- 12. 
neſſes, ſhall not be made uſe of, or given in © Tot. 16. 
evidence againſt any, other than the defend- 
ants who were ſubpcena'd to defend it, or ſome 
claiming by or under him or them on intereſt 


which accrued after the bill preferred: ſo alſo px. Ala. 4. 


the proofs made before anſwer upon a certio- 10”: 159. 
rari bill, are not to be made uſe of at the 192. 85 

hearing; for they are only to give the court 

juriſdiction, and the defendant could not then „ f. cn 
examine any thing on his part. ds 
Mole, If a witneſs refuſe to be croſs-exam- 
ned, it is a good cauſe of exception to his de- 


politions. Cl. Tot. 9. 


Depoſitions 
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Depoſitions in a cauſe between other parties, 
though touching the ſame matters, are not to 
be read, unleſs by ſpecial order; neither are 
depoſitions in other courts without ſuch order, 
nor then, if any of thoſe depoſitions that were 
taken after publication paſſed herein; ſo, though 
a ſubpena to rejoin be ſued out, yet if the ſame 
be not ſerved, no proofs are to be made uſe of 
at the hearing, but the cauſe muſt be heard 
upon bill and anſwer. | 1 

The depolitions of new witneſſes upon a bill 
of revivor, after publication, may be read in 
this court; but an iſſue having been directed, 
and the witneſſes aged and infirm, the court 
may, according to the prayer of the bill of re- 
vivor, give leave that they be examined, and 
that their depoſitions may be uſed at the trial, 


chan. Caf. in caſe the witneſſes die: ſo proofs or evi- 


dences of matters not in iſſue, which go to the 
very right of the thing, may be offered at the 
hearing; and though the court will not decree 
upon a matter not in iſſue, which the other 
has not an opportunity of examining to, yet it 
will not decree againſt what it ſees to be the 
mere right, but will ſometimes order that mat- 
ter to be tried by an iſſue at law, and decree 
thereupon. | | 

It was moved to ſuppreſs depoſitions, be- 
cauſe they had been taken before the Maſter 
upon the ſame matter upon which the witneſs 
had been examined in chief, without a ſpecial 
order for the re-examination. 

Lord Chancellor: A witneſs is not to be 
re-examined before a Maſter, upon the ſame 
interrogatory upon which he has been exa- 


| mined in chief; yet, I ſhould have thought up- 
on a ſubſtantially different interrogatory he 


might; 


a” — er AA 89V wr ow — — — we 


U 


Court of Chancery, 


might z but 1 find it cannot be done without 
leave; this was laid down in Browning v. Barker 
in 1774 by the Lord Chancellor and Maſter 
of the Rolls : if the interrogatory miſlead the 
witneſs out of the matter in iſſue, the interro- 
gatory muſt be ſuppreſſed, and the depoſition 


falls with it; as to other matters you may ex- Sawyer ©, 


cept before the Maſter: but it appears, the 


examination, if to the ſame matter, muſt be Oh Reps 
by order, otherwiſe it is ꝓractiſing upon the bn. Reg. 


witneſs : motion was granted. 

Depoſitions of one defendant are not to be 
read for another, where the former is concern- 
ed in intereſt, and a decree may be had againſt 


him; ſo on an objection to competency, they = Vef. 210. 


are never read; but if to credit only, they 
may be read, and left to the conſideration of 
the court. 

Depoſitions taken in a cauſe wherein father 
b tenant for life, cannot be read againſt the 
lon, tenant of the remainder in tail; ſo depo- 
litions in another cauſe, in which the matters 
in queſtion were not in iſſue, ſhall not be read; 
ſo likewiſe depoſitions taken in a ſuit between 
other perſons, are not to be given in evidence, 
for there is no opportunity to croſs- examine: 
depoſitions likewiſe taken in a cauſe where the 
plaintiff's father was a party to the ſuit, being 
in all matters the ſame, his father being only 
tenant for life, thoſe depolitions could not be 
read againſt him; for the advantage ovght in 
all caſes to be reciprocal : and where a caute 
is diſmiſſed, the matter of it not being pro- 
per for equity to decree, yet the fact in this 
cale being proved, may be uſed as evidence 
between the ſame parties, whenever it ſhall 
come in queſtion again: but when a cauſe is 

: diſmiſſcd, 
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diſmiſſed; not upon this ground, but for irre. 
gularity, ſo that in truth there was never re- 
gularly any ſuch cauſe in court, and conſe- 
_ quently no proof, thoſe proofs cannot be uſed ! 
for proofs cannot be exemplified without bill 
and anſwer, nor can they be read at law, un- 
leſs the bill upon which they were taken can 
be read : no depoſitions ought to be allowed 
which were not taken in a court of record; 
and they are like examinations of witneſſes ; 
ſo that although the defendant may read what 
he will, yet the other fide may read the whole 
afterwards. 


Note, Exhibits proved by depoſitions muſt | 


be ſhewn at the hearing, if the party would 
have any benefit by them. 

Depoſitions taken in a former cauſe cannot 
be read in another cauſe againſt one who does 


not claim under the party againſt whom they | 


were taken (unleſs by ſpecial order); bur if a 
legatce brings a bill againſt an executor, and 
proves aſſets, another legatee, though no party, 
zVern.g'3. may have the bencfit of thoſe depoſitions. 
Where a witneſs's depoſitions on the one ſide, 
contradict his depoſitions on the other, it is the 
courſe to order him to attend the court to ex- 
Ghar, Cat Plain himſelf, otherwiſe his depoſitions ſhall be 
298. ſuppreſſed. 
Note, Copies of depoſitions are not to be 


« Cha. Rer. recorded or exemplified. 


In 
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Court of Chancery, 


y what Caſes Parol Evidence is admiſſible to eu- 
plain, confirm, or contradidt, what appears on 
the Face of an Agreement, Deed or Will; and 
in what Caſes not. 


T ſeems to have been agreed as a general rule, ; 

even before the ſtature of frauds and per- 1 
juries, that no parol evidence could be admitted 
to control what appeared on the face of an i 
agrecment, deed, or will, not only from the i 
danger of perjury, but from a preſumption x 
that whatever the parties had at that time in 
contemplation was all reduced into writing. 22 

But this rule has received a relaxation, eſ- 155. a. ; 
pecially in courts of equity, where a diſtinction e. 49+ 
has been taken between evidence that may be 
offered to a jury, and to inform the conſcience 
of the court; Viz. that in the firſt caſe no ſuch | 
evidence ſhould be admitted, becauſe the jury N 
might be inveigled thereby; but that in the 
ſecond, it could do no harm, becauſe the court 
were judges of the whole matter, and could 
diſtinguiſh what weight and ſtreſs ought to be 2 V- 
laid on ſuch evidence. IO 

But with reſpect to records, it ſeems a gene- 
ral role, that nothing can be admitted, tho' 
ſworn by witneſſes of the beſt credit, to cantra- 
dict them; for being things of the greateſt 

crecit, they can only be queſtioned by matters . 
of equa] notoriety with themſelves, verm. 26g- 

A B, being ſeized in fee of a real eſtate as heir 
0n the part of his mother's mother, and being 
alſo ſeized in fee of a very ſmall eſtate as heir to 
bis own father, deviſes all theſe lands to 
iruſtees and their heirs, in truſt to pay ſeveal 

- annuities 


3 
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annuities and charities; after payment of which, 


he deviſes the reſidue of the rents and profits of 
the premiſes to his own right heirs of his mo- 
ther's ſide for ever; and the queſtion was, who | 


ſhould be entitled to the reſidue of the rents 
and profits, whether the heir of the mother's 
father, or the heir of the mother's mother? 


Iſt. It WAS inſiſted, that parol proof ſhould | 


be read as explanatory of the teſtator's in- 
tention. Ze 

To which it was anſwered, that the parol 

proof might be in ſome caſes allowed as to 

perſonal eſtate, as was done in the caſe of Fave 

x Vein, ze. V. Fave; yet in the caſe of land, where the 

ſtatute requires the will ſhould be in writing, 

there ought not to be any parol proof: and 

therefore in the caſe of Strode v. Lady Ruſſel 

2Vern. 621. and others, where the deviſe was of lands out 


Reports in Of ſettlement, the Houſe of Peers would not | 


" fol go. allow any parol proof ; further, the title of the 


olioedition- deviſee muſt depend upon the words of the 
will, otherwiſe no counſel that ſhould ſee the 
will, would be able to give a decree thereupon, 
But the Lord Chancellor ſaid, that the reaſon 
of this was, becauſe the ſettlement ſhould be 
produced; without the producing of which, 
the lands were to be preſumed free from any 
ſettlement; and though Fave's caſe was only of a 
perſonal eſtate, yet the ſame being above the 
value of what one might by parol diſpoſe of 
(for it was a great perſonal eſtate), it ſeemed 

within the reaſon of a deviſe of land. | 
However, that in this caſe, parol evidence of 
what the teſtator ſaid, or directed, when he 
ordered the will to be made, might be admit- 
5 Co. 63, ted; as where one having two ſons, both named 
Juobn, deviſed land to his Tan John, there parol 
9 : proof 
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proof was admitted to ſhew which fon Jobn the 
teſtator meant, and yet additio probat minorita- 
en; ſo if there were two perſons both named 
J. $. of Dale, and I ſhould deviſe my land to 
JS. of Dale, parol evidence would be admitted 
in ſuch caſe, to prove which J. S. of Dale was 
intended by me; and for the ſame reaſon in the 
principal caſe, there being two heirs of the 
mother's ſide, viz, one who was heir of the 
mother's father, and the other heir of the 


mother's mother, the court might well admit 
| parol evidence to ſhew which heir of the 
mother's ſide was intended, Wo: 
| Upon which two witneſſes were read, proving, 1178 
that at the time of making the will, the teſtator $6 
, declared the heir of his mother's mother ſhould „ 
. have his eſtate, becauſe it came from thence. ba 
t So where one makes a will and an executor, BY 
; and gives a legacy of 500 l. to the executor, but HY 
- makes no diſpoſition of the ſurplus, parol evi- n 1 
c dence of the intention and declaration of the 0 
, teſtator touching the ſurplus is admiſſible * ; and 545 
N the 1 
e | | 140 
5 v Ibid, 210. Note, The reſult of the many caſes, whether an undiſpoſed 995 
z ſurplus ought to go to the executors or next of kin, appears to be this: By "BH 
y law the appointment of an executor veſts in him all the perſonal eftate of 8, \ 
a i the teſtator not otherwiſe diſpoſed of; but wherever courts of equity have * Bait 

ſeen on the face of the will ſufficient to convince them that the teſtator did 10 
le not intend the executor to take the ſurplus, they have turned the ex- . 
of tcutors into truſtees, for thoſe on whom the law would caſt the ſurplus, 

in caſe of a complete inteſtacy, i, e. the next of kin; as where the execu- 
d un are called executors in trufl, or where any other expreſſions occur, 


hewing the ice only to be intended them and not the beneficial intereſt. 
Ping v. Pring, a Vern. 99. Rachfield v. Careleſs, 2 P. Will, 158. 
Grydon v. Hicks, 2 Atk. 18, 2 Veſ. 91. Lord North v. Pardon, 2 Veſ. 
05, So a pecuniary legacy to a ſole executor affords a ſufficient argum ent 
io ercſude him from the reſidue, as it is abſurd to ſuppoſe a teſtator to give 
txpreſsly a part of the fund to the perſon intended to take the <vb»le. 
5 v. Walker, (cited) 2 Vern, 676. Joſlin v. Brewett, Banb, 112, 
Ines v. Davies, 3 P. Will. 40. And it is ſettled, (notwithflanding 
in the caſe of Ball . Smith, 2 Vern. 675.) that the wiſe being the execu- 
" ſhall make no difference, as appears as well by the caſes mentioned in 
n v. Knightly, 1. P. Will. 545. as by Martin v. Rebow. Bro. 
nc, Rep, 154. So equal pecuniary legacies to two or more executors 

0 * f N n ſhall 
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the ground of its admiſſibility is, that it is 
adduced to rebut a preſumption raiſed againſt] 
the legal title of the executor“; fo alſo parolf 
evidence, when concurring with a conveyance, 
and only to rebut a pretended reſulting truſt, 
was admitted to ſhew the intention of the party. 


ſhall exclude them from the ſurplus, Petet v. Smith, x P. Will, 9, and the] 
ſeveral caſes there mentioned. Neither will legacies to the next of kin! 
vary the rule, Andrew v. Clark, 2 Veſ. 162. But wherever the legacy is 
2 con ſiſtent with the intent that the executor ſhould take the whole, a court 
F of equity will not difturb his legal right; and therefore when the gift to 
A the executor is only an exception out of another legacy, it ſhall not exclude 
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3 him from the refidue, becauſe it is neceſſary to make ſuch exception ex- 0 
preſsly. Griffith v. Rogers, Prec. Chanc. 231. Hoſkins v. Hoſking, 
Prec. Chanc. 263. Lady Granville v. Ducheſs of Beaufort, x P. Will, a 
114. Jones v. Weſtcomb, Pre, Chan, 316, Neu ſlead v. Johnſon, 2 Alk. n 
45. So in Lawſon v. Lawſcn, 7 Bro, Parl. Caf, 511. the ſame principle 
ſeems to have prevailed, So a legacy to one only of two or more executors ft 
ſhall exclude neither from the ſurplus, becavſe the teitator might intend tl 
to ſuch one a preference pe tanto. Coleſworth y. Brangwin, Pre, Chan, 
323. Maſon v. Hawkins, 4 Bro, Parl. Caf. 1. Johnſon v. T wiſt, (cited) 0 
2 Veſ. 167, Biſhop of Cloyne v. Young, 2 Veſ. 91. Wilſon v. Ivalt, 3 n 
Veſ. 166, The ſame rule and reaſon holds, where ſeveral executors have 
unegual pecuniary legacies. Braſbridge v. Woodreffe, 2 Atk. 69. Bowker n 
v. Hunter, Bro. Chan. Rep. 328. although in the laſt caſe Darwell v, al 


Bennet, 2 Vern, 677. Bailey v. Mead, Prec. Chan. 92. and 2 Vern. 361 
and Vachell 2. Jefferies, Prec. in Chan, 169. and 1 Bro. Perl. Caf, 167, 
were objected as authorities againſt the determination. Then as to ſpe:ifq 
legacies, it is determined that a ſpecific legacy will exclude a ſole executo 
Randall v. Bockey, 2 Vein, 425. Souchcot v. Watſon, 3 Atk. 226 
and allo that diſtin ſpecific legacies of unequal value to ſeveral executors 
ſhall not exclude them, Blinkhorne v. Feaſt, 2 Veſ. 27. and the language 
of Lord Hardwicke in Southcot v. Watſon, tieats' ſpecific and pecuniar 
legacies as flanding preciſely upon the ſame ground in queſtions of th 
nature, —bowever no caſe occurs in the books in which diffin& ſpecific 
legacies of equal value to ſeveral executors, have excluded them from the 
ſurplus; and the argument which ſupports this rule as to pecuntary, Cf 
tainly does not apply with equal force to ſpecific legatees, ſince it 1s Vt 
probable that a teſtator may with to diſtribute ſpecific quantities of ſtock 
or particular debts, &c, &e. amongſt his executors in ſome particular mani! 
alttfdugh equally in point of valur, and was inftantly with an intention thal 
they ſhould take the ſurplus, Shrimpton v. Stanhope, (cited 3 Atk. 256 
is not a caſe of diſtin&? ſpecific legacies, for it appears from Reg. Lib, B 


1736, fol. 104. that the teſtator there gave ſome ſpecific legacies 0 me 
man and his wife jointly, whom he alio made his executors, And ſo, i | wy 
Willis v. Brady, Barnard 64. and the'e caſes therefore ſeem like legacie 
to a ſole executor, 2 P. Will. 210, Cox's editions, in notes. tic 
* Ledy Granville v. Ducheſs of Beaufort, ibid. 114. Littlebory' 0 Wh 
| Buckley., 2, Vern. 677. Batchelor . Searle, 2, Vern. 736. Rachfek th 
| v. Careleſs, 2 P. Will. 158. Lake v. Lake, 1 Wilſon, 313. Braſbr10ee e 
| Wordreffe, 2 Atk, 68. Ulrick b. Litchficld, 2 Atke 373» Blink" to 


v. Feat, 2. Veſ. 28. 1 1 P. Will. 113. 
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The general rule is, the beſt evidence ſhould 
be given that the nature of the thing will admit; 
and therefore as to alldeeds, writings, and letters, 
they muſt be proved, unleſs under certain cir- 
cumſtances; as when they are ſhewn to be in 
the adverſe party's hand, for then you will be 


permitted to prove the contents; if ſhewn to 


$51 


be deſtroyed, you may then read reaſonable Per Lord | 
proof of the deſtruction, and parol evidence of gc. in Cots 


the contents. | 


v. Gibbon, 


So on a bill to ſupply the loſs of a deed s. 


charged to be in defendant's hands, though 
a ſtrong caſe, (as urged for the plaintiff) for 
making an immediate decree, yet if the de- 
fendant inſiſt on it, a trial muſt be directed; 
there being the ſame rule of evidence at law 
on loſs of a deed as in this court; nor 1s it 
neceſſary to order that the depoſitions of wit- 
neſſes ſhould be read at law, for courts of law 
always read them. 


liberal in admitting parol evidence in the caſe 
of articles, than it would have been in the caſe 
of deeds—for articles are merely the heads of 
the parties meaning, and therefore in the caſe 
of articles, meaning muſt be reſorted to at all 
events, Even in conveyances the court will 
receive parol evidence, where the words will 
admit of two meanings, or where the extent is 
doubtful; but in articles, which are executory, 


the court has nothing to reſort. to, but the 


meaning; and the only caſe in which the 
court can refuſe ro hear parol evidence as to ar- 
ticles is, where it goes to contradict flatly the 
whole ſubſtance of them: and parol evidence of 
the attorney has been admitted to prove a party 
to a ſettlement had notice of a prior incum- 

| Nn2 | brance: 


2 Veſ. 2324 
This court has been in many inſtances more 
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The Ptattice of the 
brance : for it is impoſſible to refuſe, as incom- 
petent, parol evidence, which goes to prove, 


that the heads taken down in writing were 


contrary to the concurrent intention of all 
parties; it is the only way of explaining latent 
ambiguities. So if there be two manors of Dale, 
you muſt make out that fact by parol evidence; 
and if you go to parol evidence to raiſe the 
ambiguity, you cannot well refuſe it to explain 
ſuch ambiguity: ſo parol evidence of the actual 
ſituation of the ſubject ſpoken of, is introduced 
into this court to make the deed intelligible; 


but if the words themſelves are intelligible, 


1 Bro, Cha. 


Rep. 341. 
dec. Count- 
eſs of Shel- 
burne v. 
Earl of Iu- 
chiquin. 


2 Vei. 375. 
Pitcairn v. 


Osbourne. 


there is no inſtance where paro] evidence has 
been admitted to explain them into a more 
vulgar ſenſe, and clearly into an ungrammatical 
one. 

Parol evidence was admitted to ſhew that 
though a bond on a marriage was for 1501. yet 
the agreement was for 1001. but in this caſe the 
bill was diſmiſſed, as being a private agreement 
to deceive a material party : the court, notwith- 
ſtanding the ſtatute of frauds, ſometimes goes 
into parol evidence, as where the ſtatute would 


otherwiſe be the occaſion of fraud; which was 


the caſe of Walker v. Walker, Dec. 2, 1744; 
where on a bill for performance of an agreement 
for the ſurrender of a copyhold, it was inſiſted, 
that the agreement was alſo, that the other 
ſhould reciprocally ſurrender his copyhold for 
the benefit of the defendant's ſon; and parol 
evidence was admitted, as it was ſetting up an 
agreement to be arte on the other part as 
a conſideration of the former agreement not to 
contradict it. | | * 

But parol evidence is never admitted to contra- 


dict a written agreement, and to ſupport a fal- 
l EPS lacious 


JJ ĩ COPS ag 3 
RE ITT CREE PAEIEEor, 7. , 


Court of Chancery. „ 


|acious private one, entered into for the purpoſe 
of fraud; and there is no. inſtance where a 
wricten agreement on a marriage notoriouſly 
between the parties, that this court even admit- 
ted evidence to prove a private clandeſtine . 
treaty, that the agreement ſhould not avail, 
what on the face it imported to be: however 2 Veſ. 375. 
there may be caſes wherein courts of law and 
equity (and the rule is the ſame in both) will 
Jet in circumſtantial evidence to prevent that 
fraud from taking place, which would ariſe from 
inſiſting, that ſomething was got into writing, 
which would deprive the party of the benefit 
of detecting that fraud: as on a bill for ſpecific 
performance of an agreement, the defendant. 
may inſiſt it has ſince been diſcharged, by. 
parol between the parties; and that defence 
will be received. | | Thi: - * 
So in the caſe of the Sourh-Sea Company v. 
D'Oliff, where by agreement the company 
were not bound to anſwer for any irregularity - 
by ſupercargoes, unleſs information was given 
ia two months after return home; the inſtru— 
ment was not drawn up until on board the ſhip, 
and in a great hurry, and executed there by the 
party; who, when he got out to ſea, and read it 
over, found it was ſix months inſtead of two; 
and he brought a bill to be relieved againſt that 
variation in the inſtrument: Lord King ſent it 
to an iſſue; and it was had on a queſtion, 
whether it was the original agreement, it ſhould 
be two, inſtead of ſix months: verdict was in 
favour of the plaintiff, that the agreement was 
deligned to be two months, and a decree in 
conſequence of that, to relieve the plaintiff 
againit any difficulty by that variation: — this 
vas in fact ſetting up parol evidence to contra» 
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2 Veſ. 375. 
Per Sit 
J»hn 
Strange, 
Meſter of 
the Rolls. 


Barnard*s 
Rep. 118. 


The Praftice of the 7 


dict the very words of the written agreement; 


but it was conſidered, that the variation would 


be a fraud, and therefore the court, which was 
to relieve againſt fraud, muſt admit it. 

On a bill brought by the next of kin to the 
deceaſed, againſt the executors, for a diſtriby- 
tion; the executors in "their anſwer ſet forth a 
clauſe of the will, whereby the teſtator gave 
the re/iduum of his eſtate to the poor of the 
pariſh of K in county L. It afterwards ap- 
peared that this pariſh of K was not in the 
county of L, but in the county of N; and that 
the teſtator really thought that this re/duum 
would not amount to above 1ol. and that he 
declared ſo at the time of making his will; 
whereas it amounted to near 10001, 

His Honour's opinion was, that parol evi— 
dence ought to be admitted to help out the de- 
ſcription of the pariſh, and that this was a ſet- 
tled rule in equity: and that therefore the pariſh 
of K in county N, were well entitled under the 
will; but that ſuch evidence ought not to be 
admitted in relation to the quantity of the thing 
deviſed. 

So alſo where there was an agreement in 
writing for taking a houſe at g2l. per annum, 


and part of the agreement was, that the owner 


ſhould put the houſe in repair; it was after- 
wards diſcovered not to be worth while barely to 
repair the houſe, but better to pull it down; and 
therefore without alteration of the written agree- 
ment at all, the houſe was pulled down by 
conſent of the tenant, who was apprized of the 
great expence it would be to the landlord: and 
therefore an agreement was by parol only on 
his part to add 81. per annum to the 321. which 
he was only to give in caſe it was Pe 

| | the 


Court, of Chancery, 


the tenant. brought a bill for ſpecific perform- 
ance, to have his leaſe on the foot of the written 
agreement to pay only the 321. rent: the de- 
fendant by his anſwer ſet up the parol agree- 
ment. 
| Maſter of the Rolls: Such evidence is fre- 
quently ſuffered to be read, eſpecially to rebut 
ſuch an equity as now inſiſted on by the bill; 
as where the agreement is in part carried into 
execiition, parol evidence is allowed to prove 
that; or where It is a hard agreement: and the 2 Ve 
ſingle queſtion being here, whether the court 
ſhould decree a ſpecific performance of the 
agreement, which the plaintiff inſiſts upon, and 
being ſatisfied from the parol evidence that it 
ſhould not, the court mult diſmiſs the bill. Bolin omg: 
Note, For the plaintiff it was then inſiſted, Miller, 
the court ſhould not diſmiſs the bill, but on the Foe. 
general relief prayed, ſhould make a decree 7 Bro. Parl, 
now according to the agreement defendant ſet . 
up, though no croſs bill was brought for that :Vern.a40. 
purpoſe, which had been done often upon de- Jai. 240 
fendant's own ſubmiſſion: but againſt this it 
was faid, (to which the court agreed) thar the 
court never made ſuch a decree on the general 
relief, where it was inconſiſtent with the par- 
ticular relief prayed; though it has been done 
where not inconſiſtent; and the bill was dimiſſed 
with coſts. 3 
If A purchaſes in the name of B, A may be 
admitted to prove that he paid the purchaſe- 
money, and ſo make it a reſulting truſt, or 
truſt by implication of law for himſelf. | 1Vern, 366, 
So in the caſe of an entry in the book of a 
ſteward of a manor, parol evidence by the fore- 
man of the jury was admitted as good evidence 
iv ſhew that a feme covert ſurrendered her 


Nn4 whole 


556 The Pꝛaſtice of the 
whole eſtate, although the ſurrender upon the 

roll, and the admiſſion thereon, was but of a 

— 547- moiety. | 

Parol evidence has been allowed to ſhew a 

man's intention in a will, where the queſtion 
was, if a legacy ſhould be a ſatisfaction of a 

zVern. 593- debt due from teſtator to the legatee, | 

736. %. Alſo parol evidence of the perſon who drew 
the will, was admitted to ſhew what the teſta- 
tor intended to paſs by a deviſe of his houſehold 

Reg. Ci. goods. 

Abr. 415. I W being ſolicited by T W and his ſiſter 
to do ſomething for them, ſaid, if you will ſur- 
render your copyhold for the benefit of R W, 
I will ſecure annuities to each of you for lives; 
whereupon T W promiſed to ſurrender his 
copyhold accordingly; and I W did actually 
ſurrender his, charged with annuities of zl. 
per annum for T W's life, and 21. 10s. for the 
ſiſter. R W the defendant to the bill brought 
by T W for the annuities, refuſed to pay them, 
unleſs T W will ſurrender his own copyhold 
eſtate, purſuant to his promiſe, and inſiſted, 

though there was no written agreement between 
I W and T W, parol evidence may be admitted 
to prove the fact: the court was of opinion, 
R W may be allowed to read parol evidence to 
rebut the equity ſet up by T W's bill; for the 
defence ſet up by RW ariſes from the impo- 
ſition of the plaintiff I W, and therefore 1s not 
at all affected by the ſtatute of frauds and 
perjuries. | 
There are inſtances where this court has ad- 

mitted parol evidence to aſcertain the perſon 
intended by the teſtator, where he has been 
mentioned only by a nick-name; or where there 


have been rwo perſons, who have had the ſame 
| Chriſtian 


Court of Chancery, 557 
Chriſtian and ſurname; but there is hardly an 
jnſtance to be found where the court has gone 
ſo far, as to allow parol evidence of the inten- 


tion of a teſtator, where there is only a Blank, 
and ſuch evidence has been refuſed to be read. 2 Ack. 24% 
B by his will gives all his real and perſonal 
eſtate equally among his children; and at the 
concluſion of it directs his executor to lay out a 
ſum nor exceeding 3ool. in putting out the 
defendant his ſon, apprentice: B in his life- 
time lays out 2001. in putting out the defend- 
ant, clerk to a perſon in the navy-office, and 
dies without revoking his will; evidence was 
allowed to be read of the teſtator's declarations, 
that this advancement ſhould be an ademption 
of the legacy. | AAk. 77. 

But notwithſtanding theſe caſes, the courts 
have been very unwilling to admit parol evi- 
dence in relation to any thing that appears on 
the face of a will; and it is certain that too much 
caution cannot be uſed in this particular, eſpe- 
cially when it is conſidered that the ſtatute of 
frauds and perjuries (which was made to prevent 
perjury, contrariety of evidence and uncertainty) 
binds the courts of equity as well as courts of 
law; as alſo that little regard ought in many 
caſes to be had to the expreſſions of the teſtator, 
either before or after the making his will, be- 
cauſe poſſibly theſe expreſſions might be made 
y him on purpoſe to conceal or diſguiſe 
what he was doing, or to keep the family quiet, 
or for other ſecret motives and inducements, 
which cannot after his death be found out. 

It has been held, that oath of having ſeen 
ſuch a deed, is not to be allowed as proof 
thereof, for it may have been forged; but the 
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$58 The PÞzaffice of the 
| oath ſhould be, that he ſaw it ſealed and de- 
Cary's Rep. ]jvered. 47 | 


| 43+ A preſbyterian who had three infant davgh- 


ters bred up that way, and had three brothers 
preſbyterians, makes his will, appointing his 
brother, and alſo a clergyman of the church of 
England, guardians to his three infant daughters, 
and dies, having ſent his eldeſt daughter to his 
next brother: the clergyman gets the two other 
daughters into his cuſtody, and places them at 
a boarding-ſchool, where they were bred ac- 
cording to the church of England, and brought 
his bill to have the eldeſt daughter placed our 
with the other daughters: 

The three. brothers that were preſbyterians 
brought their bill to have the two daughters 
delivered to them, offering pare! evidence, 
that the teſtator directed and declared he would 
have his children bred up preſbyterians; but 
the court declared that no proof out of the 
will ought to be admitted in the caſe of a de- 
viſe of a guardianſhip, any more than in the 

3P. Will, caſe of a deviſe of land. 

Ste But in a ſublequent caſe, on a difference of opi- 
nions between the guardians of Lord St. John, 
Lord Hard:vicke ſaid, that as to the particular 
method of education, the court will receive 
parol proof of the intent of the father, receiving 

2 vel. 3. all ſorts of evidence to govern their direction. 

Upon a grant of an annuity, a bill was filed to 

redeem, upon a ſuggeſtion that it was part of 
lenham v. the original agreement, but omitted in the deed, 
1 from an apprehenſion that it would make the 
Wige, tranlaction uſurious; and parol evidence Was 
Lora Fort- Offered to prove it was part of the original 
more v. agreement, but refuſed to be admitted; the bil) 


Norris, 2 


Bro, 219. not ſtating the omiſſion to have been by fraud. 
1 ut Where 


Court of Chancory!,. 


Where a vill explains itſelf, no evidence 


tors ſhall be admitted: fo collateral proof 2 
ſhall not be admitted againſt the expreſs. words in len 
of a will, but the intent of a truſt may be ſup- 45 9. 


1 | ___ aFreem, 32% 
plied by proof. 32. 


A deviſed particular land to his executors to 
be ſold for payment of all his proper debts, and 
gave directions to the perſon who drew the will, 2 
give all his perſonal eſtate to his executors; but 
by miſtake that was omitted, tho* proved by 
the perſon who drew the will. - 

Harcourt, Chancellor, decreed the executors 
to account for the perſonal eſtate, ſaying, he 
muſt conſtrue the intention of the teſtator out 
of the words of the will, and not upon parol. 


evidence: as to the parol evidence of the intent 8 Vera. Abe, 
of the teſtator, dehors the will, was cited Litzle- . Ph 2 


Gale v. 
bury v. Buckley: and, Croft, 12. 
ann, M. $, 
a” , Rep, 
caſe was admitted, becauſe the parol evidence la Dom. 


there was an- affirmance of the rights at com- . 


Per Lord Chancellor: Parol evidence in that 


mon law, in oppoſition to a preſumption in 
equity, that when the executor had a ſpecific 
legacy, the ſurplus was not intended to be given 
to him; but in this caſe the parol evidence 1s 
to control the common law, and give the per- 
ſonal eſtate to the executor, which is aſſets at 
common law to pay debts. | 

A poſſeſſed of a conſiderable perſonal eſtate, 
by will bequeathed ſeveral legacies, but gave 
none to his executor, and held clearly, that no 
parol evidence would be admitted to prove that 


the teſtator did not intend that the executor Lety Of. 
ſhould have the reſidue of his perſonal eſtate, 
for that this would not be to admit evidence to Hi 6 Geo. 


own an implication, but to contradict the rule of. 


3 Of 


law, and what appeared on the face of the will. 46 
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560 The Pꝛactice of the 


Of the Sufficiency and Diſability of a Witneſs, 


HE. rules as to evidence are the ſame in 

equity, as at law; and if A was not ad- 
mitted as a witneſs at a trial there, becauſe 
materially concerned in intereſt, the fame ob- 
jection will hold againſt reading his depoſitions 
Manning v. here. . 


Lechinerc, 


are to be received and examined, except ſuch as 
are infamous, or intereſted in the event of the 
cauſe; all others are competent witneſſes, though 
a jury, | | 

Infamous perſons are ſuch as may be objected 
to proper deliftum, as an attainder, judgment or 
conviction of treaſon, felony, piracy, pre- 
— — munire, petty larceny, perjury, and allo a judg- 
370. ment in attaint for giving a falſe verdict, or in 
conſpiracy, at the ſuit of the king: theſe are 
good cauſes of exception to a witneſs while they 


famous judgment, and has ſtood in the pillory 
for an offence, which is contrary to the faith, 
credit and truſt of mankind, as forgery was for- 
merly, he cannot be a witneſs in any cauſe; for it 
has been recently determined upon ſolemn argu- 
ment, that it is the crime that creates the infamy, 
and takes away a man's teſtimony, and not the 

Wil, 18. puniſhment for it. | 
Intereſted witneſſes may be examined upon a 
voir dire, at a general examination of witneſles, 
if ſuſpected to be ſecretly concerned in the event 
of the cauſe; or their intereſt may be proved 
after the publication, by examination, which 
laſt is the only method of ſupporting an objec- 
tion 


rs 2 : W n * 9 ER * 2 . * . pn = — . * * — n 
r e — ee — r rr E. K 


x Alk. 453, All witneſſes that have the uſe of their reaſon, 


continue in force. So if a man has had an in- 
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Court of Chancery, 561 
tion to a witneſs upon the ſcore of infamy, for- 
no man is to be examined to prove his own in- 4 Inſt, 279. 
amy. 
, The plaintiff's counſel objected to the evi- Cotton . 
dence of Sir John Cheſhire, as his wife is charged 2 
with fraud and mal- practices, and as his teſti- 
mony might be ſuppoſed to go in favour of his 
Lady, by palliating and excuſing her conduct in 
relation to the procuring her huſband to be 
made a truſtee of the whole legal eſtate, under 
the late Mr. Cotton's ſettlement; and beſides, if 
the court ſhould be of opinion ſhe has been guilty 
of a fraud, ſhe will be liable to coſts, and his 
evidence will be favourable to her with reſpect 
to coſts, and will be in ſome meaſure againſt the 
rule, “ that a huſband ſhall not be examined for 
or againſt his wiſe.” 

The counſel for the defendant ſaid, the prin- 
cipal queſtion is, ſuppoſing Sir 7h Chefhire 
ought not to be examined where the wife is con- 
cerned, yet whether the evidence both of him 
and Lady Cheſhire ſhould not be read, as here is 
athird perſon who is greatly intereſted under the 
ſettlement of Mr. Cotton, and can produce no 
evidence ſo material as Sir John Cheſhire, who 
had the framing and peruſing of the whole con- 
veyance: and the chief caſe relied upon for the 
defendant, was Tyrrel v. Holt, where Ward and 
Milbrabam truſtees through the whole eſtate 
(Sir Jobn Cheſhire being only a truſtee to preſerve 
contingent remainders), were charged with 
fraud, and yet the court of King's Bench, upon 
an iſſue of fraud, directed out of Chancery, ad- 
mitted them upon ſolemn debate to be examined, 

Lord Chancellor: The reaſon why perſons 
who at law are put into the fimulcum, are yet 
admitted as witneſſes, is, that they may not be 
made 
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The Pꝛattice of the 

made parties to a cauſe only to take off their 
evidence; but notwithſtanding this, if there is 
ſtrong evidence againſt the Aimulcum man, that 
he is particeps criminis, the court will exclude 
him from being a witnels, | EY 

When this objection was firſt ſtated, I myſt 
confeſs I was very doubtful, whether the depo- 
fitions of Sir Jobn Cheſhire and Lady Cheſbirel 
ought to be read; but, upon the matter being. 
fully diſcuſſed, I am of opinion that the objee- 
tion goes only to their credit, and not to their 
competency. 

As to Lady Cheſhire, the objection depends 


upon theſe conliderations, whether ſhe has been 


properly made a defendant ; now I will, not fay, 
ſhe has been improperly made a defendant, 
becauſe it was neceſlary in order to a diſcovery; 
but it was 1mproper ſhe ſhould be brought toanf 
hearing, for ſhe is no ways concerned in intereſt 
in the event of this ſuit, and conſequently no 
decree can be made againſt her. | 

1 will not ſay but there might be care, where 
it was neceſſary to bring ſuch a perſon tohearing;| 
as, ſuppoſe A ſhould by fraud obtain a convey- 
ance for his own benelit, where it ought to have 
been in truſt only, there might be a decree 
apainſt ſuch a perſon. | 

But this is a bill brought merely to have a 
reconveyance from the perſon to whom it is 
alleged the eſtate is fraudulently and illegally 
conveyed, 

But if there is no decree againſt Lady Che. 
fire, how is it poſſible that colts ſhould be given 
againſt her? for if ſhe is no ways concerned in 
intereſt, there can be no decree, 

The conſequence of this is, that the objection 


goes only to her credit, and not to her * 


Court of Chancery, 

The next conſideration is, as to Sir John 
Cheſhire ; and as I am of opinion, that Lady 
Chefhire's depoſition ought to be read, the 
reading his depoſition is a conſequence of it; 
for it would be very ſtrange to reject his teſti— 
mony, when there is not the leaſt colour to 
ſay he was concerned in the fraud. | 

I do not know any caſe in this court where 
a feme covert has been guilty of a fraud fole- 
ly, without the huſband, and where he has no 
benefit at all from ir, that he ſhould ſuffer; 
it would be extremely hard to ſay, he ſhould 
pay coſts: I know of no precedent, nor do I. 
believe, the court would do it. 

The depoſitions of Sir John and Lady Che- 
ſhire read accordingly, | 

A witneſs incompetent being intereſted, may 
on releaſe given by him, whereby he becomes 
diſintereſted, be examined again; ſo a witneſs 
ar the hearing rejected to be read becauſe 
intereſted when examined, yet on a releaſe 
given, was examined again before the Maſter 
on the account, and allowed good, on excep— 
tions to the Maſter's report. 

A bankrupt's ſervant was produced in be- 
half of creditors, to prove ſome dealings be— 
tween his maſter and his debtors, but excepted 
againſt, becauſe the bankrupt had paid him his 
wages after the bankruptcy, ſo that is no pay- 
ment in law. 

Lord Chancellor over-ruled this exception, 
taking the evidence to be good, and conſe- 


* Callow and Menci's Prec. in Chan. 234. Note, On an iſſue out of 
Chancery, one of the wiineſles after his depoſitions taken, became in- 
terefted, and confefling it now upon a wo're dire, he was rejected, and 


bis depoſitions were not allowed to be read, 1 Strange 10. Baker we 
Lord Fairtax, | 


quently 


564 The Pꝛadtice of the 
M that the evidence was unbiaſſed; and 
aid, It was unreaſonable that a ſervant ſhould 
come in with the reſt of the creditors *. 

If a man unneceſſarily makes any one a de- 
fendant, he thereby cuts himſelf off from the 
benefit of his evidence, for it 1s his own fault : 

ek but where ſeveral are made defendants, it will 

Albert, not hinder any one of the defendants from the 
20 Mod. 19. evidence of any others that are made ſo. 

In a ſuit to eſtabliſh a former will, A is ex- 

amined by the then plaintiff as a witneſs to 

rove the ill practices made uſe of in obtain- 

ing a latter will; after which, and before the 

hearing of the cauſe, A becomes intereſted (by 

having a great charge deviſed to him out of 

the lands in queſtion by the perſon claiming 

under the former will,) and plaintiff in the 

cauſe ;. and becauſe A was a good witneſs, and 

diſintereſted at the time of the depoſitions taken, 

and the preſent bill being in nature of a bill 

„p. win, Of revivor of the proceedings of which the 


288. now plaintiff was examined, Lord Cowper ad- 
Groſs and - 
Tracey, 

2 Vero. 287. be read, 


Note, In the above caſe of Groſs and Tracey, 
it was declared, that a grantee, when he ap- 
pears to be a bare truſtee, is good evidence 
to prove the execution of the deed to him- 
ſelf. 

Pariſhioners are no good evidence to prove 
a charity given to the charity, becauſe they 


* Humphrey's caſe, MS. Rep. Note, In this caſe Lord Chancellor 
ſaid, ſair bookkeeping, while the trade is in repute and credit, is good 
evidence, but razures will abate the credit ; and book-keeping, about the 
time the bankruptcy is committed, is not evidence, Nate alſo, On an iſſue 
out of Chancery, to try whether a bankrupt had forfeited the allowance 
out of his eſtate by gaming, a creditor no witneſs to prove him a game» 
Ker. 1 Strange 507, 650. 


are 


mitted the a plaintiff's own depoſitions to 


ta w 
inhſtec 
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Court of Chancery, 

are intereſted, as being eaſed in the poor rates; 
ſecus, if only a lodger, and one that does not 
pay to the relief of the poor: but a witneſs 
examined (being deſcribed to be of ——, to 
the poor of which pariſh a charity was given,) 
muſt be intended an hou/ekeeper, and one liable 
to pay pariſh rates, unleſs the contrary be made 
to appear *. 

A bankrupt's wife cannot be examined 
againſt her huſband to prove his bankruptcy; Ex garn 
but may (by ſtatute) touching diſcovering his Wil. 5, 
elfects: but the bankrupt himſelf may be ex- , 
amined touching his own bankruptcy, by ſtat. ger Lora 
be — 

| S makes his will and, inter alia, deviſes lands ; 
to A and his heirs, in truſt to pay the 7eſtator's 
leir at law 2001. and there are three witneſſes 


to the will, one of which is A the deviſee. 


The heir brings his bill to impeach the will 
for want of three credible witneſſes, in regard 
A, the deviſee of the lands, is a party intereſt- 
ed: and the queſtion was, whether A was not 
a good witnels, if he aliens the land without 
covenant or warranty? But the court ſaid no- 
thing as to this point, but that the heir ought 
to have conteſted the will at law, and if it had 
been adjudged againſt him there, viz. that the 
will was good, then he might have come here 
for the 2001. ; wherefore Lord Chancellor 
Parker retaiged the bill for a yaer, that the 
plaintiff might have two aſlizes to try the bill, 


Per Lord Chancellor Parker, 1 Will. Rep. 699. Note, This was 
in the cafe of a ſum of money given for the clothing of ſix poor perſons 
of the pariſh of Engfield, Modus for tithe milk; it is a go01 objection 
to 2 witneſs, that he is an inhabicant of the pariſh where the modus is 
niſied upon; and if he is not in the occupation of any lands tithable, ic 
les upon the other ſide (o ſhew it. Bunbury 40, 
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„p. win, but the plaintiff to pay A (the defendant) his 
Rep, 557. Colts. 

A bare truſtee is a good witneſs for his cęſtui 
que truſt, but not an executor in truft *, as he is 
liable to be ſued by creditors, and liable to 
pay coſts, and conſequently differs from a com- 
mon truſtee : ſo where a truſtee 1s to account, 

Barnari's he ſhall not be allowed to be examined as a 
Rer. 46. witneſs in that cauſe, | 

It is a good rule at law, that where the 
plaintiff has made many perſons defendants, 
and the principal defendant calls one of the 
co-defendants to be a witneſs; if the plaintiff 
cannot give ſome material evidence againſt 
him, he is allowed to be a good witneſs ; el 
it would be in the power of the plaintiff to 

take off all the defendant's witneſſes in the ac- 
3 p. will. tion: the ſame rule obtains in equity, and up- 
Rep. 288, On the ſame principle. 

A witneſs appeared to be intereſted, but ſcoore 
he had received ſatisfaction; and, 

Per Curiam : He is not a competent witneſs ; 
the law will not truſt him to ſwear thus, but 
the releaſe, or other act deſtroying his intereſt, 
muſt be proved F. 

A bill was exhibited in this court concern- 
ing tithes and bounds of a pariſh, which pro- 
ceeded to anſwer and replication : the plain- 
tiff then exhibited another bill in the court of 
Exchequer, and witneſſes were examined there; 
and now he proceeds again in Chancery, and 
replies : the defendant pleaded the proceedings 
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. Will. 131, Note, But if an execvtor in truſt renounces the 
executory part, and lets another take out adminiſtration with ihe vil 
annexed, he may be a witneſs, Ibid, 

+ 2 Atk. 15, Note, Upon motion, you may have an order to examice 
to the Credit of a witnels, even before publication paſſes. Bund. 46. 


* * Ge and 


Court of Chancery; 


and examination in the Exchequer, and ruled 
good as to the examination of the ſame mat- 
ters, which being examined to there, were not oc ia ch. 
to be examined in Chancery. 


The oath of a legatee, who had given a re- 
ceipt under hand and ſeal for her whole legacy, 
was not allowed to be read 1n evidence, that 
ſic had only received part of it. 

A bankrupr by releaſing to the aſſignees may 
be a witneſs : 
reſted, he can by no means be a witneſs “: ſo a 
bankrupt's wife cannot be examined againſt 
her huſband to prove his bankruptcy ; but may 
thing the diſcovery of his effettsF: and a bank- 
rupt himſelf, by ſtatute 5 Geo. 1. may be ex 
amined touching his bankruptcy. | 

Where there are ſeveral defendants named in 
the bill, ſome of which are not ſerved with 
proceſs, thoſe not ſerved may, upon order, be 
examined by either party; and if both ſides 
examine them without order, it is well, for 
each hath thereby allowed them good wit- 
neiſes, 

A defendant may, by motion of courſe, be 
ſtruck out of a bill before anſwer, in order to 
be examined as a witneſs; and ſo he may after 
anſwer, upon payment of the coſts of the diſ- 
miſſion, as to him; but if he has anſwered, and 
tie plaintiff is in doubt whether he will be a 


* 2 Vern. 463, 464. And note, The affidavit of a bankrupt before 
© Micher extravidinary in Cork, was #llowed to be read. Moſely 78. 

tiP, Will, 612. A wife by the common Jew cannot be a witneſs 
for or againſt her huſband, 1 Inſt. 6 b.; and though the ſtatute of 21 
J i 23't:orizes the commilſhoners to * examine the wiſe touching any 
nts) 4.ents of the goods, effetts, or cate of the bankrupt,” yet neither 
cose that, or the 5 Ge). 1. c. 24+ extend to examining the bankruni's 
% f- toucking his bankrup:cy, or whether he had cemmilted any act of 
beukryptcy, or how or when he became a bankrupt. 
\ . 


O 0 2 good 


233. 


Moſely's 
Kep. 40. 


but whilſt he continues inte- z Vern. 637. 


Ch, Tut. 7. 


. 


568 


2 chan. Caf. 
214. 


Toth. 94 


Cary's Rep, 


135» 


Toth, 109. 


Prift, Reg. 


391, 


Pr. H. Oh, 
137 


Prad. Reg. 


| 352. 
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good witneſs or not, or whether he may upon 
hearing be found a neceſſary party, he may let 
him ſtand in the bill, and have an order to ex- 
amine him de bene eſſe. 

Though ordinarily the wife is not to be ex- 
amined as a witneſs for or againſt her huſband, 
yet in ſome caſes it has been allowed, as to 
diſcover her huſband's deceit, Sc.; ſo where 
the defendant had examined his own wife as a 
witneſs, it was ordered that the plaintiff might 
take a ſubpæna againſt her on his behalf, and 
if the defendant would not ſuffer her to be 
examined, then her examination on his part to 
be ſuppreſſed. 10 

A guardian hath been ordered to be exa- 
mined as a witnels, 

If a witneſs produced is not of competent 
underſtanding, the adverle party may except 
againſt him, and the commiſſioners ought not 
to examine him; but if they, who have the 
carriage of the commiſſion, will examine him, 
the other commiſſioners muſt certify the mat- 
ter to the court, and make affidavit of the ir- 
regularity. 

A witneſs was excuſed from being examined 
touching articles concerning a leaſe of land 
whereof he had the reverlion : ſo though a de- 
fendant is dropped by a plaintiff, who never 
replies to his anſwer ; yet he cannot be exa- 
mined as a witneſs by the defendant, without 
an order of the court. 

Where a defendant has anſwered, and dil- 
claimed all intereſt in the matters in queſtion, 
either party, on petition or motion, may ex- 
amine ſuch defendant de bene eſſe, which is a 


ſalvo to the other fide for any juſt cREFPORN 
| that 


nw LH — — — 5 — uw 


that can be made at the hearing againſt read- | 4 
jag ſuch witneſs. W wh 26 
A truſtee examined as a witneſs was afterwards 

thought neceſſary to be, and was made, a defend- 
ant : upon hearing, his depoſitions were not al- 
lowed to be read, though he ſhould pay no coſts, 
nor ſhould gain or loſe by the decree (whatever 
might be the iſſue of it), becauſe the decree 
might be againſt him, and his depoſitions are p,,q Reg. 
to affirm his own act: fo truſtees ſhall not be 363. 
examined as witneſſes one againſt another: al- To. 186. 
ſo if an adminiſtrator ſue, or be ſueqggn this 

court, and pending the ſuit, the adminiſtra- 

tion is revoked by his practice, to the end he 

may be examined as a witneſs, he ſhall not be... 
examined, 17, 

Upon a commiſſion to prove cuſtoms, par- 
ties intereſted ſhall not be examined; ſo a Toth 39. 
counſellor in the cauſe, or his clerk, are not 16a, 48. 
to be examined as witneſſes : alſo a ſolicitor or 
promoter of the ſuit is not to be examined; Ibid. 117, 
as where one being ſerved with a /ubpena ad 
teftifcandum, upon ſhewing to the court by af- 
fidavit that he was ſolicitor in the cauſe, was 
diſcharged of the ſubpæna, with an order that 
he ſhould not be examined: but in a ſimilar c= Rep, 
caſe, where one had been counſel or ſolicitor vt, 
for the defendant in the cauſe, it was (perhaps 
more equitably) ordered, that he ſhould not 
be examined on any interrogatories which 
might compel him to anſwer any matter which 
came to his knowledge as ſolicitor in the cauſe, 
but for any other matter he might be exam- 
ned. 

Mie, The rule in theſe caſes ſeems to be 
this: They ſhall nor be compelled, nor ought, 
to be examined tp the ſecrets of their clients“ 

. Oo 3 | caules, 


Pr. H. Ch. 


Court of Chancery. 569 
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Cary's Rep. 
127. 


Pr. H. Ch. 
148. 


Ambler's 
Rep. 272. 


Ibid. 293, 
394- 


The Pꝛattite of the 


cauſes, or what they come to the knowledge of 
as counſel, Sc.: ſo the complainant's attorney 
at common law was ordered to be examined 
touching the breaking off a ſeal from an in- 
denture; but not to any thing touching bis 
client's title. | 
A father having impoſed upon a truſtee in 
a ſettlement, to give his conſent to his execy- 
tion of a power; on a bill being brought to 
ſet it aſide, the truſtees were admitted to prove 
the impoſition, but the father was not to clear 
himſelf. | | 
Bill by truſtees, in the nature of a bill of in- 
terpleader, to have ſeveral matters ſettled, and 
the direction of the court touching them: it 
was moved for one of the defendants, that he 
might examine one of the plaintiffs, to prove | 


the ſanity of a perſon at the time of his ſuffer- | 


ing a common recovery : and upon citing the 
caſe of Gib/on v. Smales, 1741, before Lord 
Hardwicke, who upon ſuch a bill being brought, 
gave one of the defendants leave to examine 
the plaintiff a truſtee, to prove certain remit- 
tances; and, 


It was ordered by Sir Thomas Clarke, Maſter 


of the Rolls, who ſat for Lord Chancellor, 


ſaving juſt exceptions. | 

An order was made, that Buck, one of the 
defendants, ſhould be examined as a witnels 
for the plaintiff, ſaving juſt exceptions. 

Buck was intereſted in the cauſe, but not in 
the matter to which he was examined: and it 
was inſiſted upon by Buck's counſel at the 
hearing, that the plaintiff having examined 
Buck as a witneſs, could not pray any decree 
againſt him: but the court ſaid, ſuggeſtions in 


orders of this kind, viz. (that the defendant is 


not 


r, 


Court of Chancery, 


wot intereſted) muſt relate to the matters where. * 
to he is examined; if he is examined to other; 
matters wherein he is concerned, he may de- 
mur : and the court ordered Buck to account. 
Qliery, The reaſon of the order, viz. That 3. 288. 
plaintiff ſhall not compel a defendant to aſſiſt, 


and in the ſame cauſe act adverſe againſt him; 
and leave is given, ſaving juſt exceptions. It 
is not for his ſake that leave 1s required ; he 
has better protection againſt giving evidence 
againſt himſelf—he may demur. Ir is for the 
ſake of other parties, 
can only come from the other defendants. If 
the matters he is examined ro, go directly to 
alfcct himſelf, he may demur; and as to other 
matters, he is not concerned ; therefore no care 


is taken of him in the order: he is ſafe in all wi, 584. 


events, 
A depoſition of a fruſtee was admitted to be 
read as to the guantum of truſt- money in her 


to competency. 

Even at law, you may in an action of treſpaſs 
examine one defendant in favour of another 
defendant, where he is not intereſted in the event 
of the cauſe; but there he cannot be examined 
for the plaintiff, becauſe by making him a par- 
ty in the action, the plaintiff has precluded 
himſelf from the benefit of his evidence: this 
court goes farther, and you may not only read 
the depoſition of one defendant for another, 
but for the plaintiff likewiſe ; but if the de- 
fendant, who is offered as evidence for another 
defendant, may not neceſſarily, but by poſſibi- 
ity only, be liable to colts, this is always a rea- 
lon for refuſing his evidence; becauſe he is 

Oo4 inte- 


84. 

Vid. Pid- 
dock . 
Browne 


The cauſes of exception 


Ambler's 


hands, which was given by a teſtamentary Rep. 392. 


ſchedule to her daughter, under circumſtances "9 the 
: . caſes there 
which were held to go to her credit, but not circa, 
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3 Atk. 401. 
per Lord 
Hardwicke. 


Ibid. 
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3 Atk. 315. 


The Pzattice ok the 
intereſted ſo far as to be ſwearing to excuſe 
himſelf, | | 

And ſo if a perſon will act in ſuch a manner 
as to make hinwelf a proper party in the cauſe, 
and liable prima facie to coſts, though the on- 
ly one preſent at an agreement, yet the rule 
mult prevail againſt his depoſition being read 
as evidence, | 

A bill was brought againſt M, to ſet afide 
a fraudulent aſſignment. of an annuity from L 
to M, as being made for no conſideration, and 
ſubſequent to an act of bankruptcy. | 

The plaintiff's counſel offered to read the 
examination of B, the defendant M's attorney, 
taken before the commiſſioners who acted in 
the commiſſion againſt L, as an evidence of the 
fraud, and of an act of bankruptcy by L pre- 
vious to the aſſignment of the annuity to M. 

Maſter of the Rolls: I cannot allow the 
examination of B to be read to affect the in- 
tereſt of a third perſon; and am of opinion 
the plaintiff could not be entitled to this evi— 
dence, unleſs B had been examined in chief 
in the cauſe. | 

But his Honour permitted the plaintiff to 
read the examination of the defendant M taken 
before the commiſſioners, becauſe the anſwer 
having ſet up a different right to the annuity 
from what he had before inſiſted on in his ex- 
amination, the examination may in ſuch cale 
be read to ſhew the contrariety and inconfilt- 
ence. between the anſwer of the defendant M, 
and his examination taken before the commil- 
ſioners. 

The father of H, the plaintiff in the original 
cauſe, examined H to the merits; after his 
father's. death, H brought a bill of * 

an 


Court of Chancery. 


zad became a party intereſted ; this (upon the 


373 


authority of Goſs v. Tracey) did not diſqualify 2Vern. 699, 


him from being an evidence. 

Though an attorney or counſel may demur 
to being examined, yet he may conſent, and 
the court will hear his depoſition, 

The reaſon you cannot examine any of the 
plaintiffs as witneſſes in a capſe, is, becauſe if 
the cauſe miſcarries, the plaintiffs will be li— 
able to coſts; and therefore their ſwearing is to 
exempt themſelves, and it is their own choice 
that they are made plaintiffs, for withqut their 
conſent they could not be made ſo; but de- 
ſendants are forced into a cauſe, and if their 
being made parties ſhould abſolutely invalidate 
their teſtimony, it would be in the power of 
any one, who had a mind to oppreſs another, 
to deprive him of his defence, by making the 
molt material witneſſes defendants in the ſuit; 
and therefore any of the defendants to a ſuit 
may be examined as witneſſes, ſaving juſt ex- 
ccptions to their credit, &c, 

So a co plaintiff, though but a truſtee, can- 
not be examined as a witneſs for another plain- 
tiff. 

Where a party examines his own attorney 
or clerk in court, the other ſide may crols- 


examine him relative to the ſame matter, but 


not as to any other points. 
A clerk in court, or ſolicitor, may be exa- 
mined touching tranſactions antecedent to the 


commencement ot the ſuit, and the knowledge 


whereof could not come to him as ſuch; ſo a 


clerk in court may be examined to prove a 


deed, 
No perſon is privileged from being exa- 


mined except of the profęſſion; as cpunſel, at- 
torney, 


2 Atk. 615, 


1 Veſey, 61. 


Prec. in 
Chanc, 411. 


iVern. 219. 


2 Atk. $240 


1bid, 
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574 The Pꝛattice of the 


torney, or ſolicitors, not an agent, for he may 
2 Atk, 524. be only a ſteward or ſervant. 

A demurrer by a witneſs, for that he knows 
nothing but what comes to his knowledge as 
clerk in court, or agent for defendant, in re- 
lation to the matters in queſtion in the cauſe, 
is not good; for it ought to conclude, that 
he knew nothing but by the information of his 

Ibis. client. | 


What will be admitted as Evidence; what will 
not. | 


LL letters, notes, deeds, copies of re. 

cords, and other exhibits, proved by the 

Px, Alm. depoſitions, may be read at the hearing ; and 

"Yy though they ſtand proved in the depoſitions, 

they muſt be ſhewed forth in the court, if the 

party will have any benefit of them as evi- 

C1. Tut. 15, dence; but deeds, and copies of records not 

proved, may, by ſpecial order of court, (ob- 

tained upon notice and motion) be proved vi- 

vd voce at the hearing, ſo far as the execution 

Pr, H, Ch, thereof 1s concerned; /ecus as to letters or 
I notes. | 

A licence to a ſchoolmaſter to teach, granted 

by the biſhop's chancellor, under ſeal, during 

pra. Ree, the biſhop's ſuſpenſion, hath been allowed to 

raft, Reg. , 

154. be read as evidence. : 

If one defendant by anſwer confeſſes ſuffi- 

p. H. og, eient matter for the plaintiff, it ſhall bind him- 

2o ſelf; but is not ordinarily ſufficient evidence 

Tech 10. to conclude or bind a co-defendant.' 

Proofs or evidences of matters not in iſſue, 
which go to the very right of the thing, may 
be offered at the hearing; and though _ 
| Cour 
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Court of Chancery, 


court will not decree upon a matter not in 
iſue, which the court had not an opportunity 
of examining into, yet it will not decree againſt 
what it fees to be the mere right, but will 
ſometimes order that matter to be tried by an 
ſue at law, Sc. and decree thereupon. 

It was declared by Lord Chancellor Talbot, 
that upon producing a bond or mortgage, this 
prima facie is good evidence of a debt; bur 
that wherever there are manifeſt ſigns of fraud 
in the obligee, in ſuch caſe he ought to be put 
to the proof of actual payment ; and though 
he may happen thereby to loſe ſome part of 
the money really due to him, for want of being 
able ro make ſufficient proof, this is bur a juſt 
puniſhment of him for the fraud which he has 
been guilty of : ſo where a bond 1s given, and 
no intereſt appears to have been paid for twenty 
years thereon, 1t 1s preſumptive evidence that 
the bond has been ſatisfied, unleſs ſomething 
appears to anſwer that length of time “. | 

Regularly, the anſwer of one defendant ſhall 
not be made uſe of as evidence againſt another 
defendant; but one defendant ſaying by his 
anſwer, that he was much in years, and could 
not remember the matter charged in the bill, 
but that I S was his attorney, and tranſacted 
this matter, and I S the attorney being made 
a defendant, and giving an account of the 
matter: 


Here, upon a motion for an injunction, Lord 


575 


2 Chan. Caſ. 


196. 


3 P. Will, 
289. 


Cowper ſaid, theſe words in the firſt defend- 


23 P. Will. 396, 397. Note, The producing a receipt for intereft 
within twenty years, indorſed on a bond by the obligee (though the time 
when ſuch receipt was written and figned did not appear, otheraiſe than 
by the indorſement itſelf), has been held ſufficient to take off the pre- 
ſumption of payment, See the caſe of Lord Barrington wv. Searle, in Par- 
lament, February 1730, upon a writ of error from the Exchequer Chame 
ker, 3 Bro P. C. 335. 3 P. Will. 396, note (D.) 


ant's 
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The Pꝛadtice of the 
ant's anſwer amounted to a referring ta the ca. 
defendant's anſwer, and for that reaſon the ar. 
„p. win, torney's anſwer ought to be read, and accord- 
300. ingly was read againſt the firſt defendant. 
In a matter that depends upon tradition, the 
evidence of ancient perſons is properly ad- 
3 Alk. 578. mitted. eg 
Where the plaintiff charges a fact by his bill, 
which is denied by the defendant's anſwer, and 
the plaintiff examines only one witneſs to eſ— 
tabliſh it, though the rule of the court is, 
where there is oath againſt oath, that the plain- 
tiff ſhall not have a decree for relief upon this 
fact; yet this court, as well as courts of Jaw, 
will ſo far lay ſtreſs upon the evidence of a 
ſingle witnels, as it ſerves to explain any col- 
Ibid. 270. lateral circumſtances. | | 
lt was moved on the defendant's behalf, 
that certain witneſſes of the plaintiff, who were 
to prove exhibits, might be examined vivd 
voce at the hearing of the cauſe, and that an 
order of the late Chancellor for a commiſſion 
to examine them in the country, might be 
diſcharged, | 
The motion was founded on two grounds: 
Firſt, The great importance of theſe exhibits 
to the merits of the cauſe, being receipts of the 
defendant, which he inſiſted were forged, and 
had denied in his anſwer. | 
Secondly, The bad ſtate of health of the 
defendant, diſabling him ro go down into the 
country to attend the commiſſion ; in ſupport 
of which an affidavit of his phyſician was read. 
Lord Chancellor: I cannot allow the mo- 
tion; the conſtant and eſtabliſhed proceedings 
of this court are upon written evidence, like 


the proceedings upon the civil or canon = 
| ; 18 
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Court ot Chancery. 577 


This is the courſe of the court, and the courſe of 
the court is the law of the court; and tho? there 
are caſes of witneſſes being ſo examined, yet 
they have been allowed but ſparingly, and only 
after publication, where doubts have appeared 
in their depoſitions, 'and the examination has 
been to clear ſuch doubts, and inform the con- 
(cience of the court. 

There never was a cale where witneſſes ls 
been allowed to be examined at large at the 
hearing; and though it might be deſirable to 
allow This, yet the fixed and ſettled proceedings 
of the court cannot be broke through for it. ö 

The utmoſt latitude the court have taken in 1 
this, is to allow the proving of exhibits vivd TW 

voce at the hearing, but not to let in other ex- Us 
aminations; and this is allowed only where 
the application 1s by the party who 1s to make 
uſe of the exhibits : but there never was a caſe 
where it was allowed on the application of the. 
contrary party; if he is ſuſpicious of fraud, he. 
may notice, and may croſs-examine the wits; Atk. 4449 
nefſes, | 4450 

Where an original note of hand is loſt, and 
a copy of it is offered in evidence to ſerve any 
particular purpoſe in a cauſe, you muſt ſhew 
luficient probability to ſatisfy the court that 
the original note was genuine, before you will 
be allowed to read the copy, A - _ Ibid, 446. 

A queſtion was made, whether a decree in a 
former cauſe, wherein the preſent plaintiff and 
defendants were parties, might be read on the 
part of the plaintiff; it being objected to, be- 
caule no opportunity of croſs- examination be- 
tween co-defendants: | 

Lord Chancellor: I am very clear, that it 
may be read as evidence, though not as con- 

9 | cluſive 
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The Pꝛattice of the 

cluſive evidence. It frequently happens that 
there are ſeveral defendants, all claiming againſt 
the plaintiff, and having alſo different rights 
and claims among one another ; the court then 
makes a decree ſettling the rights of all the 
parties; but a declaration for that purpoſe 
could not be made if this objection holds; 
which would be very fatal, as it would occa- 
ſion the ſplitting one caule into ſeveral. 

W here a lord of a manor brings a bill for 
quit rents, and produces an account in order 
to ſupport his right, it muſt be proved to have 
been the account of ſome ſteward or bailiff, 
who, by marks againſt the particular items of 
receipts, appears manifeſtly to have collected 
them ; and his name beſides muſt be placed at 
the bottom ; but if there are not ſuch marks, 
nor any name of ſteward or bailiff, it may be 
only a paper of rents drawn out of any book 
by a lord of a manor himſelf, for his own pri- 
vate ule, and is not evidence of any payment 
here, any more than it would be at law. 

Where the evidence of a ſingle witneſs againſt 
a negative in a defendant's anſwer is corrobo- 
rated by a great number of circumſtances, it is 
ſufficient to ſupport an equity. . | 

A bill was brought to prevent waſte in dig- 
ging and carrying away the ſoil in manors that 
lic in the levels in Cambridgeſhire ; and evi- 
dence of cuſtoms in a neighbouring manor 
were offered to be read, to ſhew the cuſtoms 
of the manor in queſtion. 

Lord Chancellor: Ir is certainly the rule of 
law in general, that the evidence of neigh- 
bouring manors ſhall not be admitted to ſhew 
the cultom of another manor, becaule every 


manor is to be governed by its own cuſtoms; 
but 


bs 


Court of Chancery, 
but this rule is not ſo univerſal as not to be 
varied in ſome inſtances; as in mine counties, 
Derbyſhire, &c. the courts of law have admit- 
ted evidence with regard to the profits of 
mines, Sc. out of the manors, where they are 
analogous and ſimilar, to explain or corrobo- 
rate the cuſtom of the manor in queſtion, 

Now, in the preſent caſe, there is a great 
ſimilitude in the manors, becauſe this is a fen 
country, which 1s of very large extent, and the 
nature of fens and marſhes throughout England 
is pretty much the ſame. 


The cuſtom here ie to dig up the lord's ſoil 
for turf, which is a very odd cuſtom if ap- 
plied to any other ſoil; but fenny and marſhy 
lands are often overflowed, and lie buried un- 
der water for ſeven or etght years, and pro- 
duce no profit at all to the copyholder; and 
therefore, by way of compenſation, when the 
water is drained, and the land improved from 
the additional ſoil brought by the floods, the 
copyholder may be entitled to common of tur- 
bary; and this ſeems to be a plauſible pretence 
for ſuch a right, and therefore the evidence 
offered by the plaintiff muſt be read, 

A bill in another caule 1s not to be read in 
evidence againſt the perſon named plaintiff in 
it, unleſs it be proved, that it was exhibited 
with privity, _ | 

By the conſtant practice of the court, acts 
of the court, as a decree or order, in another 
cauſe between the ſame parties, may be read 
without an order. 

A deed was executed, and altered by conſent 
ef parties, and then re-executed ; and per Cu- 
nam, This deed cannot be given in evidence 

| as 
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2 Atk. 189, 


1 Chan. Caſ. 
64. 


Moſely, 188. 


5fo The Ptattice of the 


uote 1-aph as a new deed, unleſs it be ſtamped afreſh, be. 


Chan. Mus. Cauſe the alteration vacates the whole deed. 


Rep. Thomas Calvert, ſeiſed of lands in fee, had 


iſſue two ſons, James and William, and one 
daughter, E. In 1704, he mortgaged the pre- 
miſes to the defendant, and died; and James 
went beyond ſea, and was never heard of. Af 
terwards ZE. with her huſband, conveyed the 
equity of redemption to the plaintiff, who 
brought his bill to redeem, and the only evi- 
dence of James's death was his abſence ſince 
1704, and his not being heard of. 
Talbot, Chancellor, held this good evidence to 
intend his death, eſpecially in the caſe of a 
mortgagee, for he has only a conditional in- 
wil. 8 Geo, tereſt in the land, and cannot be redeemed 
2. 1734. without paying principal, intereſt, and coſts, 
Maſien and . 
Cookſon, Upon ſuch terms, a redemption was decreed 
MS. Rep. to the plaintiff, 
The rule of evidence is the ſame in equity 
as at law; the proper evidence of ſurrenders, 
Per Lord or title to a copyhold, is the court-roll, or a 


Chancel- x : : 
* in the copy of it, or it mutt appear they exiſted once, 


caſe of An- and are loſt, and ſo make way to go into parol | 


drews and n 
Waller. evidence. 


x Vin, Abr. A bond for performance of articles, though 
n k cancelled, was made an exhibit, and allowed 
as evidence, to prove the execution of the ar- 
od ticles, the limitation being inſerted and re- 
Filb, Eq. > - hs 
Rep, 183. Cited in the condition of the bond. 
Exemplification of a ſentence given in Hol. 
land ſhall be read as evidence here, to ſhew 
Anon. 9 that ſuch ſentence was given there, but no fur- 
Mod. 66. ther. 
A ſettlement of A, under which the plain- 
tiff claimed, being loſt, but being proved in 
Chancery by the plaintiffs themlelves thirty 


year 3 


years 
tereſt 


Was ( 


adm! 


plain 
deed 

W 
deed 


rolle 


boun, 
the ( 
read 


Court of Chancery, 581 
ears ſince, who were not then concerned in in- 
tereſt, but are ſincè intitled under that deed, it 
was ordered that a copy of the deed ſhould be 
admitted to be read at law, and alſo that the 
plaintiff's depoſitions be read to prove the 
deed, although they now claim under it *, 

Where an efate paſſes by the inrolment of a 
deed, (as in a bargain and fale), there the in- 
rolled deed 1s evidence without further proof ; 
but, where the inrolment is only for ſafe cuſto- 
<, there it is not, otherwiſe than againſt the 


party who ſealed it, and all claiming under 
him, and ſo far it ſhall F. | 


n- Plaintiff's own proof of defendant's con- Nurſe end 
d empt allowed. 3 
8. It was argued, that depoſitions taken in a Rey, 132. 
ed cauſe, where tenant for life only was a party, 

could not be made uſe of as evidence againſt 
ty the reverſioner or remainder- man; and the Lord 
78, Keeper declared his opinion, that depoſitions 
a taken in a ſuit, where tenant in tail was party, 
e, wild not be made uſe of againſt the iſſue of te- 
ol unt in tail; becauſe he comes in by title par- 


amount, per formam doni; and although te- 
nant in tail hath a power over the eſtate, and 
may diſpoſe of it, yet if he in a bond binds 
binſelf and his heirs, the iſſue in tail is not 
land; but if tenant in fee is party to the ſuit, 
tic depoſitions taken in ſuch a cauſe may be, _. 
kad againſt his heir. wo "24 ah, Remy 


Tin. 1702, Anon, MS, Rep. Vide alſo 2 Freem, Rep. 260. ©, 
: under the name of Lady Holcroſt and Smith, 1 vol, Abr, Eq. 224. 
. 5. §. C. and P. and more fully flated, 


In- | 2 Freem. Rep. 249. Trin. 1702, Lady Holcroft and Smith, 8. C. 
in th 2 queſtion arifing, whether an inrolled deed ſhouid be evidence 


: but further proof, this difference was teken, 1 vol, Eq. Abr. 224. 
a, 5. ö. . but not 5, P. 4 ; | 
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z32 | The Pꝛattite of the 
A purchaſes houſes in B's name, but no fl 

truſt is declared. A dies, and B gives a de- 
claration of truſt: this is good evidence of the 

per Lord truſt. | | 3 
Chan, ga. Richard Jenkins and his wife being ſeized of 


per in the a : . | 
caſe of Am- an eſtate in right of the wife, by a fine, and 


bra. 100 fl. by indenture of 6th January 1734, declare the 
Rep. 321. uſes to the huſband and wife, and the ſurvivor 
wm for life, remainder to the uſe of all or any of the 
children, in ſuch ſhares and proportions, and! 
for ſuch eſtates, and payable at ſuch times, as 
Richard by deed or will ſhould direct, limit or 
appoint, and in default thereof to Richard, his 
heirs and aſſigns for ever, 70 
Bill by creditors under the will of Richard 
Jenkins; croſs bill by Jenkins, the ſon of the 
marriage, inſiſting, that by the ſettlement itſelf, 
and the conſtruction upon it, the father Richard} 
Jenkins cannot take the fee but in default of 
iſſue of the marriage; but if the ſettlement is not 
ſo vpon the legal conſtruction of it, yet that! 
was the intent of Richard Jenkins at the time of 
making the ſettlement, (without referring to any 
articles or inſtructions,) and prayed to be let into 
poſſeſſion. | | 
It was offered on the part of the plaintiff in 
the ſecond caule, to read inſtructions for draw- 
ing the ſettlement, that were ſent by Jenkins 
the father, (the grantor), by which he declares, 
he is not to have the fee, unleſs there be failure 
of iſſue of the marriage; and objected upon the 
part of the defendant, becauſe the ſettlement 
muſt ſpeak for itſelf, and in caſe thoſe inſtruc- 
tions were given, yet there is no proof that they 
were not departed from, and the ſettlement 1s in 
itſelſ perſect. | ral 
| _ Lord 


Court of Chancery. 


dy Lord Chancellor: If the bill had been 
brought to rectify the miſtake, and make the 
e BWW clement agreeable to articles or inſtructions, 
sss frequently done, and had pointed out thoſe 
f WH inftrutions particularly, they might have been 
d BW read in evidence; for if thoſe inſtructions had 
e been departed from, it would give an opportu- 
Yr WH nity to the defendant to ſhew ir; but in the pre- 
1c He {ent bill, all that is inſiſted on, is, that the ſet - 
d tlement is contrary to the intention generally, 
as vithout ere, out the particular inſtructions. 
or The proper and uſual method is, to point out 
113 the Sick or inſtructions where bill for rectifi- 
cation of ſettlement; not that it is to be laid 
donn as a general rule, that no caſe can be ſo 
he eircumſtanced as to make it unneceſſary to point 
lt, out the articles, as where the ſettlement itſelf 
a = rtfers to them. Bur this is the caſe of an in- 
0 


fant, and I ſhall give him an opportunity to 
anend his bill, that he may have the benefit of 
thoſe inſtructions. 

In matters of trade, evidence of the uſage or 
cuſtom amongſt merchants is admiſſible. 


all relatiye to the cuſtom among merchants, 


On a plea, a ſentence in the eccleſiaſtical 
court ex diretto in a matter properly cognizable 
there, is concluſive evidence where the ſame 
matter comes in queſtion collaterally in a court 
of law or equity: And, 5 

Per Lord Apfley, Chancellor: 1 lay it down 
82 general rule, that wherever a matter comes 
to be tried in a collateral way, the decree, ſen- 
tence 'or judgment of any other court, having 
competent juriſdiction, ſhall be received as 
concluſive evidence of the matter fo determined. 


F242 In 


Ambler's 
Rep. 147. 
148. 


Idid. 184. 
So in Fard 


and Hopkins, Salk, 283 Lord Holt faid, the way and manner of trade is to be taken 
noti.e of; and admitted evidence of the uſage among goldſmiths, which was not 
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270. his certificate and allowance. 


584 The Pꝛattice of the 

I Lev, 235. In Noel v. Wells, the court would not receive 
evidence to prove that the will was forged, in 
contradiction to the probate. All the caſes cited 
import the ſame rule. Temporal courts muſt 
take notice of the forms of ſentence in eccleſiaſti- 
cal courts: there is no end of citing caſes on 
this head. The only exception to the rule is, 


where the ſentence is not ex direfo, according | 


Salk. 290, to the diſtinction in Blackman's cafe, It was 


ſaid, that fraud in obtaining the ſentence might 


1 Veſ. 219. be given in evidence: in Barneſley v. Powell, 


20 Lord Hardwicke took a diſtinction "between ff 


fraud upon a teſtator, and fraud after his death, 


In the former caſe, he ſaid, this court would 
not meddle; but leave it to the eccleſiaſtical | 
court: and fraud upon a court in obtaining | 
judgment or ſentence can only be examined by | 


the court where the fraud 1s committed, or an- 
other court having concurrent juriſdiction : this 


court has not concurrent juriſdiction in queſ- | 


tions of marriage. Not one caſe has been cited 
where ſuch a ſentence has been held not to be 
"pope Ah . concluſive while it ſtands. 
3. Meadows and wife v. Dutche's of Kingſton and others, and the numerous 
authorities there cited. a 


A legacy to poor diſſenting miniſters in 4% 


county was held not to be void for uncertainty, 
but evidence was admitted to prove who were 


Ibis. 54, entitled. 


A leaſe having been pledged by a perſon } 


(who afterwards became a bankrupt) to the 
plaintiff, as a ſecurity for a ſum of money lent 


to the bankrupt, the pledgee brought this bill | 
for a ſale of the leaſehold eltate; and a queſtion } 


aroſe as to reading the bankrupr's evidence; but 


1Bro.Chan, the court ſuffered it to be read, he having had 


Rep, 269, 


A cer- 


an 
th 
al 
We 
an 
cal 
tra 
ref 
exe 


he 
pla 


Court of Chancery, 


A certificate of a party's character under fſe- 

veral perſons hands, which were proved to be 

ſo by a depoſition, was not allowed to be read 

as evidence; becauſe the certifiers might have 

been examined as to the party's reputation: ſo n. Reg, 

the proofs made before anſwer upon a certiorari Fn 

bill, are not to be made uſe of at the hearing, 

for they are only to give the court juriſdiction, 

and the defendant could not then examine any 

thing on his part. Pr, H. Ch. 8. 

An infant's anſwer by his guardian is not 

evidence againſt him, becauſe the infant is not 

worn, and it is only for making proper parties: Caithew, 

aud where an infant is defendant, the ſervice of?“ 

the /abpena to hear judgment muſt be on the 

guardian, and not on the infant: but where a ee 

d{cndant puts in an anſwer to a bill brought by P. Will. bz. 

an infant, who does not reply to it, in ſuch 

cale, it ſeems, the anſwer muſt be taken to be 

true, in regard the defendant, for want of a 

replication, is deprived of an opportunity of 

examining Witneſſes, to prove his anſwer, and 

he ought not to ſuffer for ſuch omiſſion in the | 

plaintiff, ne ruled at 
with ſome warmth, hy Sir Joſeph Jekyll, in the caſe of Thurſton 5 8 
an infant verſus Rutton & ure, Trinity 1733, though much oppoſed by the 
countel for the plan.tiff, for that the plaintifF being an infant could admit no- 
thing; and 't might be very 1ſchievous, if by reaſon of the neglect of the plain- 
t if, he 1wtant's guardian, Or preche.n amy, in not pu'ting in a replication to the 


anlwer, tuch aniwer ſhouts ve read, and admitied to be true, though never ſo 
de:rimental to the 1nfart*s inkeriignce, [der quiere. 3 b. Will. 236, 


But in the caſe of Legard v. Sheffield and others, » atk. 377. 
Were the plaintiff, an infant, had not replied 
to Lord Mountjoy's anſwer, who by his pedi- 
pree, makes hintelt ro be one of the heirs at 
# to the Duke of Buckinghamfhire, it was 
ad by, | 
Lord Hardwicke, Chancellor, that if the 
Plaintiff had been of age, it would have been 
| 5 an 
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matter of precedent, 2 Veſ. 55. 
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The Pꝛattite of the 4 


an admiſſion of the facts in the anſwer; but an 


infant can admit nothing, and therefore his not 
replying does not affect him; and for this reaſon 


you muſt read the evidence of the pedigree, that 
I may judge whether it is clearly made out this 
defendant is heir at law. 
By the rules of evidence, no entry in a man's 
own books by himſelf, can be evidence for himſelf, 
to prove his demand : but the courts of juſtice 


have gone fo far (and perhaps broke in upon 


the original ſtrict rules of evidence), that where 


there was ſuch evidence by a ſervant known in 
tranſacting the buſineſs, as in a goldſmith's 


ſhop by a caſhier or book-keeper, ſuch entry 


ſupported on the oath of that ſervant, that he 


uled to make entries from time to time, and 
that he made them truly, has been read : fur- 
ther, where that ſervant, agent or agents, uſual. 
ly employed in ſuch buſineſs, was entruſted 
to make ſuch entries by his maſter, and that it 


was the courſe of trade; on proof that he was 


dead, and that it was his hand-writing, ſuch 


entry has been read (which was Sir Bighy Lake's | 


cafe); and that was going a great way; for 


" there it might be objected, that ſuch entry was | 
the ſame as if made by the maſter himſelf; yet 
by reafon of the difficulty of making proof in 
"caſes of this kind, the court has gone ſo far, 


There is no caſe, where an entry by the party 
himſelf has been admitted to be read, becauſe it 
was merely his own declaration, unleſs Wilkin/ot 


v. Hern *: but it was read there upon a different 


ground, viz. as evidence to ſhew the diſcharge 
® ,1$th January 1744. Nete, Lord Hardwicke, when he alluded to this 


eaſe, ſaid, he could not find he had taken any note of it, which might be 
from its being heard on exceptions, on which ſeldom any thing aroſe as 


22 


I @ ww c 0 


[097 


NR. 7 <= 


[- 


Court of Chancery. 


or application of the money by the perſon mak- 


ing the payment; for it was a general payment, 
and the fact of payment not diſputed. Bur 
whether there was ſuch an authority or not, ic 
is a reaſonable diſt inction, that though an entry 
in a man's own books may not be eyidence ori- 
ginally to prove a right, or the demand in queſ- 
tion, yet where the ſum 1s clearly made out to 
be paid out of his property, it may be evidence 
to prove the application of it; according to the 
rule, that whoever pays money, it muſt be re- 
ceived according to the direction and mode the 
payer impoſes on it. = 
On exceptions to the Maſter's report, 


587 


2 Vef. 54.55. 


f. Her Lor 
100 Hardwicke, 


allowing ſeveral notes to be brought into the vis. ai 
account by the plaintiffs, aſſignees of Coryell, ibis. 193. 


a bankrupt, ſeveral iſſues were directed to try 
the validity of thoſe notes. They were all 
found forged, in BR. | 

It was now ſaid for the plaintiffs, that whether 
thoſe exhibits were true or falſe, there was other 
evidence which made them immaterial. | 

Lord Chancellor: Whether this is a caſe of 
aſignees under a commiſſion, or of a perſon 
fuing in his own right, I muſt go by the ſame 
rule. When iſſues are directed either on hearing 
of the cauſe, or on exceptions upon facts of this 
kind, it is afterwards taken to be deciſive as to 
the fact directed to be tried, and as to the con- 
ſequence of that fact, unleſs it is a diſtin& con- 
ſideration; as where there was a double conſi- 
deration, whether the deed was forged or not, 
and the conſideration of equitable circumſtances. 
It is now ſaid, that whether theſe exhibits are 
true or falſe, there is other evidence which makes 


them immaterial: if the court ſhould now go 


into that other evidence, there would never be 
Pp4 an 
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The Pꝛaſtice of the 


an end of things; therefore, for the ſake of pre- 


cedent, I will not do what is now deſired b 

the plaintiff, The parties muſt abide by the 
defence they ſet up; and if they ſet up a forged 
defence, they muſt reſt upon it, and cannot 
afterwards ſay, that piece of evidence is nothing 
to the purpoſe. Therefore I ſhall take this ver- 
dict to be concluſive upon all theſe exceptions, 
which muſt be all allowed in conſequence of the 


2 Vl. 58. verdict, 


id, 499, 


A ! ' Co . . 1 
An, produce a releaſe, or his evidence cannot be read: 


ſo where a title is ſet up to an eſtate by a bill, 


Anon. 


2 Atk, 39. 


Lord Hardwicke, Chancellor, allowed an 
objection made to the reading receipts, proved 
viva voce at the hearing, to ſhew certain debts 
of A B paid by C D: on plene adminiſtravit, 
the defendant muſt ſhew ſomething, that ſuch a 
debt was due; and perhaps after a long diſ- 
tance of time, ancient receipts may be reaſonable 
evidence, that there was ſuch a debt; but as to 
proving exhibits viva voce, it is a certain eſta- 
bliſned rule, that you can only prove the hand- 
writing of the perſon to that exhibit, or the 
hand-writing of the witneſs; but cannot enter 


Into any examination whatſoever, that will ad- 


mit of a crofs examination. 

Lord Hardwicke laid it down as a rule, that 
where a perſon has an intereſt, it is not ſufficient 
for him to fay that he has been ſatisfied; he muſt 


a1d you make a perſon defendant, who dil- 
claims all right, and do not bring him to hear- 
ing, the court faid you ſhall not read his 
evidence as proof of your own right, to the 


prejudice of another defendant, 


Of 


— 


of the Examination of Witneſſes to the Credit of 4 
| Witneſs already examined, | 


THEN. publication bas oaffed,. andthe 


depolitions are copied and delivered 


out, if either party conceive the evidence of 
{me of the witneſſes examined for the adverſe 
party, to be objectionable either upon the ſcore 
of credit or of competency, the plaintiff or de- 
fendant may examine witneſſes to ſubſtantiate 
both or either of thoſe objections; and if their 
teſtimony be diſcredited, or their incompetency 
ſuficiently proved, the depoſitions of thoſe 
witneſſes ſo impeached, will not be permitted to 
be read in court at the hearing. . 

The leading ſtep towards an enquiry of this 
nature is, the preparing and filing objections 


or articles in the examiners. office, if the depo- 


ſitions impeached be taken in town; or in the 
ix clerks office, where the depoſition is taken 
by commiſſion; and in either caſe the objec- 
tions or articles, properly engroſſed, ſhould be 
annexed to the depoſitions in the reſpective of- 
fees where the depoſitions are filed; though it 
ſhould ſeem, if the depoſition objected to, be 
taken by commiſſion, and the examination of 
tne witneſſes to the credit or competency be in 
town, the articles ſhould be filed, as well in 
the examiners office, as in the fix clerks of- 
ice where the depoſitions are filed, and ſo 2 
c .o. 

Theſe articles ſhould ſtate the ſubſtance of 


the objection to the credit or competency of 


tae witneſs whoſe depoſition is impeached: as in 
cales of felony, burglary, perjury, forgery; 
; anding 
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The Pꝛattice of the 


an end of things; therefore, for the ſake of pre- 
cedent, I will not do what is now deſired by 
the plaintiff, The parties muſt abide by the 


defence they ſet up; and if they ſet up a forged 


defence, they muſt reſt upon it, and cannot 
afterwards ſay, that piece of evidence is nothing 
to the purpoſe. Therefore I ſhall take this ver- 
dict to be concluſive upon all theſe exceptions, 
which muſt be all allowed in conſequence of the 


2 Vel. 539. verdict. | | 


id. 499, 


2 Atl, 
Anon. 


2 Atk, 39. 


Lord Hardwicke, Chancellor, allowed an 
objection made to the reading receipts, proved 
viva voce at the hearing, to ſhew certain debts 
of A B paid by C D: on plene adminiſtravit, 
the defendant muſt ſhew ſomething, that ſuch a 
debt was due; and perhaps after a long diſ- 
tance of time, ancient receipts may be reaſonable 
evidence, that there was ſuch a debt; but as to 
proving exhibits viva voce, it is a certain eſta- 
bliſned rule, that you can only prove the hand- 
writing of the perſon to that exhibit, or the 
hand-writing of the witneſs: but cannot enter 
into any examination whatſoever, that will ad- 


mit of a crofs examination. 


Lord Hardwicke laid it down as a rule, that 
where a perſon has an intereſt, it is not ſufficient 
for him to fay that he has been ſatisfied; he muſt 


produce a releaſe, or his evidence cannot be read! 


ſo where a title is ſet up to an eſtate by a bill, 
a1d you make a perſon defendant, who diſ- 
claims all right, and do not bring him to hear- 
ing, the court faid you ſhall not read his 
evidence as proof of your own right, to the 
prejudice of another defendant, 


of 


— 


Of the Examination of Witneſſes to the Credit of @_ 


Witneſs already examined, 


HEN publication has paſſed, and the 


depoſitions are copied and delivered 
out, if either party conceive the evidence of 
{me of the witneſſes examined for the adverſe 
party, to be objectionable either upon the ſcore 
of credit or of competency, the plaintiff or de- 
fendant may examine witneſſes to ſubſtantiate 
both or either of thoſe objections; and if their 
teſtimony be diſcredited, or their incompetency 
ſuficiently proved, the depoſitions of thoſe 
witneſſes ſo impeached, will not be permitted to 
be read in court at the hearing. . 

The leading ſtep towards an enquiry of this 
nature is, the preparing and filing objections 
or articles in the examiners office, if the depo- 
ſitions impeached be taken in town; or in the 
ix clerks office, where the depoſition is taken 
by commiſſion; and in either caſe the objec- 
tions or articles, properly engroſſed, ſhould be 
annexed to the depoſitions in the reſpective of- 
fees where the depoſitions are filed; though it 
ſhould ſeem, if the depoſition objected to, be 
taken by commiſſion, and the examination of 
tne witneſſes to the credit or competency be in 
town, the articles ſhould be filed, as well in 
the examiners office, as in the fix clerks of- 
ice where the depoſitions are filed, and ſo ? 
Foverſo, 

Theſe articles ſhould ſtate the ſubſtance of 
the objection to the credit or competency of 
tae witneſs whoſe depoſition is impeached: as in 
cales of felony, burglary, perjury, forgery, 


ſtanding 
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The Pꝛattite of the 


ſtanding in the pillory, or any other criminal 


caſe, that would diſable the party from being a 
good witneſs at law (for the rule of evidence is | 


the ſame in equity, as at law); if the party can- 
not be a good witneſs at law, no more can he 
be in equity; or theſe articles may be founded 


on the party leading a lewd life, or being a ] 


common drunkard, or ſwearer, or of ill repute 
and character in his neighbourhood, a common 


vagabond, a man not known, or who hath no | 
abode (though theſe latter objections ſeldom | 


come to any thing); for notwithſtanding all 
this, the party is a legal witneſs, and therefore 
the court will hear his evidence, and judge of 
the credibility of it accordingly, 

The articles may be in the following form; 
and being engroſſed upon parchment with an 
half-crown ſtamp, the examiner or clerk in 


court, with whom the articles are left to be | 


filed, will annex them to the depoſitions im- 
peached, and file them accordingly. 


Articles exhibited by 7% Jenkins, com- 
plainant in a certain cauſe now depending, 
and at iſſue in the High Court of Chan- 
cery, wherein the ſaid Joſiah Jenkins is 
complainant, and Stephen Aſtey defendant, 
to diſcredit the teſtimony of Frederick Fran- 
cis, Ambroſe Duke, and Simon Allwright, 
three witneſſes examined before 
Eſq. one of the examiners of the ſaid 
court, on the part and behalf of the de- 
fendant. j | 


1. The ſaid Joſiah Jenkins doth charge and 


alledge, that the ſaid Frederick Francis bath, | 


ſince his examination in the ſaid cauſe, owned 
. an 


= * 1 1 n — 3 PTY * LY 


yy — — 


and 


Court of Chancery: 

and acknowledged, that he is to receive or be 
paid, and alſo that he doth expect a conſider- 
able reward, gratuity or recompence, or allow- 
ance, from the ſaid defendant, in caſe, the faid 
defendant recovers in the ſaid cauſe, or the ſaid 
cauſe be determined in his favour: and that 
the ſaid Frederick Francis is to gain or loſe by 
the event of the ſaid cauſe. 5” 

2. The ſaid 7% h Jenkins doth charge and 
allege, that the ſaid Ambroſe Duke and Simon 
Allwright are perſons of bad morals, and of 
evil fame and character, and that they are ge- 
nerally reputed and eſteemed ſo to be: and 
that the ſaid Ambroſe Duke and Simon Allwright 
are perſons who have no regard to the nature 
or conſequence of an oath; and that they are 
perſons whoſe teſtimony 1s not to be credited or 
believed. el | 


Note, If the depoſitions are taken by com- 


miſſion, the title of theſe articles is neceſſarily 
to be varied, as thus: 


« Articles exhibited by George Johnſon, com- 


plainant in a certain cauſe depending and at 
iſſue in the High Court of Chancery, wherein 
the ſaid George Johnſon is complainant, and 
Alexander Gibbons defendant, to diſcredit the 
teſtimony of Patrick Blake, James Richardſon 
and 7ohn Simcoe, three witneſſes examined by 
virtue of a commiſſion iſſued out of the ſaid 
court, to Jaac Poole and others, directed for 


the examination of witneſſes in the ſaid: cauſe, 


upon certain interrogatories exhibited before 
them for that purpoſe. And which ſaid wit- 
neſſes were examined in the ſaid cauſe on the 
part and behalf of the ſaid defendant.” * 
Theſe 
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592 | The Pꝛactice of the - 


Theſe articles being filed, and a certificate 2 
thereof procured from the examiner, or the ſix f 
clerk, with whom they are filed, that they are th 
ſo; the court, upon application by motion or 
petition of courſe, grounded upon the certificate, in 
will give leave to the party applying to examine 0 
witneſſes thereon, and a commiſſion to examine ;: 
witneſſes in the country. The order being 9 
drawn up, paſſed and entred at the regiſter's p 
office (the counſel's brief, or the petition an- 
ſwered, being previouſly left there for that 2 
purpoſc), a copy thereof muſt be ſerved upon | c 
the adverſe clerk. in court perſonally, or left p 
with his agent at his feat in the fix clerks j 
office, ſhewing at the time of ſervice, the ori- 1 
ginal order paſſed and entered. And a copy h 
in like manner muſt be ſerved upon the exam- | p 
iner, if the examination to the credit be in 6 
town, for © the examiner cannot examine any p 
witneſſes to invalidate the teſtimony of any 10 


witneſſes, but by ſpecial order of the court, f 
which is ſparingly to be .granted; and upon e 
exceptions filed with the examiner without fee, U 
and notice thereof given to the adverſe party, h 
or his clerk in court, together with a copy of 5 
the ſaid exceptions, at the charge of the party 1 

Ord. Chan, fo examining.” 

Shed Interrogatories adapted to the inquiry intend- 
ed, muſt be drawn and, filed as in ordinary 
caſes, and witneſſes thereto examined either by 
commiſſion, or at the examiners office; after 
which the depoſitions are to be publiſhed in the 
uſual manner. | 

And the other party, who is to ſupport the 
credit and reputation of his witneſs, may examine 
accordingly toties quoties, and the depoſitions 


muſt be publiſhed as in other caſes; but this is 
N | a caſe 


— — — 22 —V — 


— — — — 


Court of Chancery; 


ncaſe which very rarely happens, and, generally 


ſpeaking, it ends in nothing more than putting 
the party to an expence to no purpoſe. 
A motion was made for a commiſſion to Cork 
in Ireland, to examine witneſſes to the credit and 
competency of a perſon who had given evidence 
in the cauſe, and againſt whoſe competency the 
party now moving, had exhibited articles after 
publication paſt. 92 
The Lord Chancellor denied the motion, 
and ſaid, it was never allowed to exhibit arti- 
cles againſt the competency of a witneſs after 
publication, becauſe this might have been ob- 
jected to and enquired into upon the examina- 
tion; and for this very purpoſe, the witneſs is to 
be ſhewn to the clerk in court of the oppoſite 


party: though at the ſame time he ſaid, it might 


be reaſonable to allow an examination to com- 
petency after publication, where the objection 
to the competency aroſe from a matter, that 
came to the knowledge of the party after the 
examination; and the proper way to apply for 
this, would be not by exhibiting articles, but 
by motion for leave to examine to this matter 
upon a foundation of ignorance at the time of 


the examination. | 3 Atk, 6444 


But as to the commiſſion to examine in ſup- 
port of the articles which went to the credit of 
the witneſs; Lord Hardwicke ſaid, the court will 
allow ſuch articles to credit after publication, be- 
cauſe the matters examined to in ſuch caſes were 
not material to the merits of the cauſe, but on- 
ly relative to the characters of the witneſſes; and 
yet no commiſſion was ever granted into foreign 
parts to ſupport ſuch articles (and Ireland, tho” 
belonging to the dominions of the crown of 
Great- Britain, with reſpect to the juriſdiction of 

this 
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594 The Pjadtfice of the 

| this court, is conſidered as a foreign part), be- 
cauſe this would introduce a certain method 
of delay; and if it was ever to be granted 
upon great neceſſity, and in a caſe of conſe. 
, quence, the only ground of it muſt be, that 
no perſon in England could ſwear any thing as 
to the credit of the witneſs : but the affidavit 
which has been read in this caſe to induce me 
to grant the commiſſion, is ſilent as to this; ſo 
that there may be perſons here who can ſpeak 
both for and againſt the credit of the witneſs, 

And as theſe applications are moſt frequent- 

ly made for delay merely, his Lordſhip ſaid, 
he ſhould be extremely cautious how he grant- 
ed them; and as there was no abſolute neceſ- 
ſity in this caſe, he denied the motion. 


The Examination of a Witneſs viva voce at the 
ek. Hearing of a Cauſe, 
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S admitted, when deeds, writings, or other 
documents eſſential to the juſtice of the 
cauſe have been neglected to be proved, be- 
fore publication has paſſed in the ſuit; or 
where the plaintiff finding ſufficient matter 
confeſſed in the defendant's anſwer to ground 
a decree upon, proceeds to an hearing of the 
cauſe upon bill and anſwer only. The defend- 
ant's anſwer in ſuch caſe being taken as true 
in every point, no examination of witneſſes is 
requviſite; the proof therefore of deeds, letters, 
Sc. muſt be by witneſſes vivd voce at the hear- 


. ing of the cauſ. Does as; 

. The conſtant and eſtabliſhed proceedings of 
"1 2 this court are upon written evidence, like the 
4 proceedings upon the civil or canon law; and 


though 


Court of Thancery, 

though there are cafes of witneſſes being ex- 
amined vivd voce at the hearing, yet they have 
been allowed but ſparingly, and only after 
publication, where doubts have appeared in 
their depoſitions, #nd the examination has been 
to clear ſuch doubts, and inform the conſcience 
of the court. 1 : 

There never was a caſe where witneſſes have 
been allowed to be examined af large at the 
hearing ; and though it might be deſirable to 
allow this, yet the fixed and ſettled proceed- 
ings of the court cannot be broke through for 
it; and the utmoſt latitude the court have 
taken in this, is to allow the proving exhibits 
vivd voce at the hearing, but not to let in other 
examinations; and this is allowed only where 
the application is by the party who is to make 
uſe of the exhibits : but there never was a caſe 


where it was allowed on the application of 


the contrary party ; if he is ſuſpicious of fraud, 
be has notice, and may croſs-examine the wit- 


$95 


neſſes: ſo in caſes of wills, this court never 1 Atk. 445. 


ſuffers them to be proved by examinations of 
witneſſes vid voce; for it is not ſufficient to 
prove a ſigning and ſealing, but the ſanity 
of the perſon, and all other requiſites under 
the ſtatute muſt be proved, and this cannot 
be done by vivd voce examinations, becauſe 
the defendant has a right to a croſs-examina- 


tion of the plaintiff's witneſſes, I Atk. 203. 


The rules in reſpect to v voce examina- 
ons are extremely ſtrict in this court: thus 
where the plaintiff had an order to prove a 
deed vivd voce; at the hearing, it happened 


that all the witneſſes to the deed were dead, 


and the plaintiff, produced a witneſs at the 
bearing to prove their hands, and this be 
cou 
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2 Veſ. 480. 


| The Py1afttice of the 

could not be admitted to do; but the Maſtep 
of the Rolls put off the cauſe, and gave li- 
berty to examine in the office to prove the 
deed, notwithſtanding publication paſt. 

Note, As to proving exhibits vivd voce, it is 
a certain eſtabliſhed rule, that you can only 
prove the hand-writing of the perſon to that 
exhibit, or the hand-writing' of the witneſs, 
but cannot enter into any examination what- 
ſoe ver, that will admit of a croſs- examination. 

To authoriſe the examination of a witneſs 


vivã voce to prove an exhibit at the hearing 


of a cauſe, an order muſt be previouſly ob- 
tained for that purpoſe. This order is to be 
procured by motion in court, or petition to the 
Maſter of the Rolls, praying leave to exam- 
ine a witneſs or - witneſſes vivd voce, at the 
hearing of the cavſe, to prove the ſigning of 
account by the defendant for the execution of 
certain deeds, &c, deſcribing them, which is 


always ordered as of courſe, ſaving all juſt ex- 


ceptions : the counſel's brief, or the petition 
anſwered, being left at the regiſtering; and the 
order being therein drawn up, paſſed, and en- 
tered at the ſame office, a copy thereof, two 
days previous to the hearing of the cauſe, mult 
be ſerved upon the adverſe clerk, by leaving a 
true copy of ſuch order with him perſonally, 
or with his agent at his ſeat in the Six Clerks 


office, ſhewing at the time of the ſervice the 


original paſſed and entered, © 
When the cauſe is called on, and the deed, 
Sc. required to be proved, the original or- 


der, the deed, or other exhibit mentioned and 


deſcribed in the order, together with the wit- 
neſs to prove the ſame, muſt be produced: to the 
regiſter in court, who will adminiſter the uſual 

| g | oath, 


G 


oath, and examine the witneſs to the execu- 
tion, Sc. after which the deeds may be read in 


evidence in the cauſe. 


It may not be unneceſſary to obſerve, that 
no deed, &c, but that mentioned and defcrib- 
ed in the order can be thus proved at the hear- 
ing; nor can any deed, Cc. be read, although 
it has been proved, if there be not an indorſe- 
ment thereon ſigned by the commiſſioners or 
examiners, ere ig the production and proof 
thereof before them, except ſuch deed, c. be 
proved vivd voce. | | 

The attendance of an unwilling witneſs ro 
prove a deed, &c, vivd voce at the hearing of 
the cauſe, may be enforced. by proceſs of /xb- 
pana, to obtain which it ſeems an order ſhould 
be procured by motion in court, or petition to 
the Maſter of the Rolls as of courſe; for with- 
out an order, the ubpæna cannot be obtained 
from the ſubpæna office, the counſel's brief, or 
the petition as anſwered, muſt be left at the 
regiſter office, and be drawn up, paſſed and en- 
tered there; the order'is to be produced at the 
ſubpzna office, when the precipe for the writ is 
5 4 the office: the form of the præcipe may 

e thus: | 


te Subpena William Wynne to appear in Chan- 
cery, returnable 23d January, Lo teſtify vi ud 
voce in court, according to an order of court 
lor William Sbactield. | 
Bevan, ſolicitor. 


Teſted, 2d January 17 go.” 


This writ, is made returnable on a day cer- 
tain, as weil our of, as in term, purſuant to 
the order. IF | 


Vol. I, 0 Q q =» 


The body of the writ is in manner and form 


aminer. 
The indorſement expreſſes the purpoſe for 
which it iſſues, in the following words: 


y order of court, to teſtify vivd voce in 
court for William Shackfield.“ 8:1 . 


: Label : © William Wynne to appear in Chan- 
cery, returnable 23d January, to teftify viva yoce 
in court, according to an order of court, for Wil- 


liam Shackfield. 


The expence of this /ubpzna at the office is 
5 8. if one or two defendants ; and 55s. 6d. for 
three defendants ; and no more than three can 
be put into one ſubpæna. /! 
The return of this writ ſhould be the day on 
which the cauſe is' ſet down to be heard, the 
Jubpena to hear judgment will ſufficiently af- 
certain that time; and this proceſs to teſtify 
ſhould not be applied for, until the /#bpzne to 
hear judgment is ſerved, and the day for hear- 
ing exactly known; and ir ſhould ſeem as if 
this /ubpenu ſhould be applied for upon the 
foot of an order to examine vivd voce at the 
hearing, or that it ſhould be engrafted upon 
an application for an order to that effect. 

A ſubpæna to teſtify vivd voce at the hearing 
of a cauſe, requires the ſame perſonal ſervice 
it as a ſubpana to teſtify in other caſes ; every 
| N it | circumſtance to be obſerved in ſerving the lat- 
W ter may be incidental to the former; ſuch as 
= tender or payment of ſufficient money to bear 
4 7 witneſs's expences, ſervice a reaſonable time 
'1 efore the day, appear and give evidence, &c.: 


a Wit* 


the ſame as a ſubpæna to teſtify before the ex. 


but without the order to examine” vivd volt, 


Court of: Thancery. 


2 witneſs attending purſuant; to a /ubpana to 


; teſtify. u/v4., voce, cannot be examined; and 
* therefore it ſnould ſeem, that an application to 
| examine , vV/vg. voce ſhould accompany or pre- 
r | PO, 5 
cede an application for an order to teſtify viva 
voce. : | 
1 In the proofs of this cauſe, the plaintiff had 
7 proved a certain deed z and the defendant, on 
| petition to the Maſter of the Rolls, got an or- 
1. der for leave to inſpect the deed, (becauſe, as 
44 it was ſaid by the counſel in ſupport of the or- 
- 


der,) the depoſition of the witneſſes referring 
to the deed, made the ſame part of the depoſi- 
tion. And. 2 tht 1 
It was moved to diſcharge this order, for 
that the other ſide can have no right to ſee the 
ſtrength of my caſe, or the evidence of my 
title, before the hearing; and if this were to 
be granted, ſuch motions would be made every 
day, ſince it would be every one's curioſity to 
try to pick holes in the deed of ſettlement by 
which he is diſinherited; and no ſuch order in 
the like caſe was ever yet made. 
Which the Lord Chancellor thought very 
reaſonable, and therefore diſcharged the or- 
der, | | ay 
So where, at the hearing of the cauſe, it ap- 
peared, that the defendant had examined a wit- 
nels to proye a deed executed by him to his 
brother, to whom he was adminiſtrator, and 
claimed to be a creditor by judgment, which 
judgment was ſaid to be diſeharged by the deed 
lo proved in, the cauſe, the ſaid deed being 


2 P. Will. 
210. 
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alleged to amount 10 a releaſe; in conſe- 
quence; whereof, there would be aſſets to Pay 
the debt due from the inteſtate tro. the; plaintiff; 
and now the queſtion. was, whether: the plain- 
iv 3 Q q 2 tiff 
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tiff could compel the defendant to produce this 
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deed? 

It was urged for the plaintiff, that he might; 
for the defendant having proved it, and the 
witneſs having referred thereto by his depoſi- 
tion, the ſame was now become part of the 
depoſition itſelf, and in the poſſeſſion of the 
court; and as the plaintiff could read any part 
of the depoſition taken for the defendant, by 
the fame reaſon he might inſiſt on having the 
deed produced ; and that the Maſter of the 
Rolls had made many orders to the like pur- 

. | 
: To which it was anſwered, that a deed was 
not part of the depoſition, unleſs mentioned there- 
in in hec verba; and that as to the deed, the 
defendant had proved, it remained at his elec 


tion whether he would make uſe of it or not; 


that accordingly it was ſo ruled in the caſe of 


Calmady v. Calmady, while the court would not 


3 P. Will. 
4 


Ambler“ 


Rep. 145. 


oblige the defendant to produce a deed which 
he had proved. 

The Lord Chancellor held this to be the 
courſe of the court, and therefore would make 
no order for the defendant's producing the 
deed. 

The cauſe came on to be heard laſt term, 
and was adjourned over to the next; and now 


it was moved for liberty to examine, to prove 


a witneſs (to a deed material in the cauſe) be- 
ing in Scotland, in order to prove the hand- 


writing of the witneſs; and granted, on affida- | 


vit ar notice of motion. Lord Hardwicke, 
Chancellor, faid, It was often granted to ex- 
mine a witneſs 80% vob; during the hearing, 
as in Yard and Blount and be E no dit- 


ference in this caſe, + 
MY * . Of 


Court ol Chancery. 


Of 
* . 


Of Hearings upon Bill and Anfiger.., 1 


Caysz may be ſet down to be heard upon 
„bill and anſwer, provided there be mat- 
ter of equity admitted by the anſwer ſufficient 
to found; a decree upon; ſo that when the de- 
fendant, hath anſwered, the plaintiff ought to 
adviſe with his counſel concerning the anſwer; 
and if he finds that upon the anſwer alone, 
without farther proof, there be ſufficient ground 
for a decree, he may then proceed to an hear- 
ing upon bill and anſwer, without lengthening 
the cauſe further. r F 
The inethod of hearing a cauſe upon bill 
and anſwer is generally thus: after the ſub- 
ſtance of the bill has been opened by the ju- 
nior counſel, and the matter of equity thereof 
duly repreſented to the court, the anſwer of 
the defendant is to be ſtated in the ſame man- 
ner by his counſel, and muſt be admitted true 
in all points, as to the particulars charged in 
the bill; and no other evidence is to be given 
than what ariſes from the anſwer itſelf, or be- 
ing matter of record, to which the anſwer re- 
5 and which is proveable by the record, 
ut, f . 1 
Mie, In many caſes, though the cauſe re- 
quires no witneſſes, yet it may be neceſſary for 
the plaintiff to reply, Sc. whereby the de- 
fendant will be put upon proof of his anſwer, 
and the plaintift admitted to prove the matters 
of the bill. „ . 3 
It a deed or will is confeſſed by the anſwer, 
and referred to, there ought to be no replica- 
non; but the plaintiff ought to proceed there- 
Qq3 | upon 
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2 Toth. 30. his report. 
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1755 to an hearing upon bill and anſwer; and 
if a truſt is confeſſed by the anſwer, there needs 
nothing further but to go to an hearing, and 
the court will refer the accounts of the tru. 
tee to be ſtated by a Maſter; and when that 
is done, decree a diſcharge of the truſtee. on 
his paying the balance; the coſts between the 
parties in that caſe being uſually reſerved by 
the court until after the Maſter ſhall have made 


Though the plaintiff happens to need no 
witneſs on his part, yet it may be ſometimes 


neceſſary to reply, and put the defendant upon 


proof of ſomewhat in his anſwer, as if he con- 
feſſes the matter alleged by the plaintiff, or 


Pa, Reg. ſets forth ſome further matter in bar of the 
ba. Alm. Plaintiff's equity; but there the plaintiff is to 


14. 


reply to that particular matter or point only, on 


0:4, Chan, Pain of payment of coſts for the copies, or 


122. 


otherwiſe as the caſe ſhall require. 

If the plaintiff go to an hearing upon bill 
and anſwer, and the court ſhall not ſee cauſe | 
to make a decree thereupon for want of ſuffi- 
cient matter confeſſed by the anſwer, the bill 
ſhall be diſmiſſed with coſts, or the plaintiff 
may be admitted to reply, if ele it, 
(paying down 51. or ſuch other coſts. as the 
court ſhall think fit for the day,) within four 
days after ſuch hearing ; which, if he does not, 


vs. Reg the diſmiſſion muſt ſtand ; and, being ſigned 
12. Alm, and inrolled, may be pleaded in bar to a new 


14 


bill for che ſame, matter. 

If the plaintiff reply to an anſwer, and with- 
out rejoinder *, or rules given for producing 
witneſſes and paſſing publication, brings the 


® Note, A cauſe is at iſſue by the replication, and a rejoinder is never 
actually filed, Moſely, 298. | 


cauſe 


Court of Cliancery, 6og 


cauſe ta, an hearing, the_anſwer.ſhal] be taken 
wholly true,” as if there had- been no replica- 
tion ; for the defendant's opportunity of prov- 
ing his anſwer is taken from him: ſo where 1 chan. cat. 
the defendant diſclaims, or doth not anſwer, 
but pleads or demurs, the plaintiff is not to 
reply without arguing the plea or demurrer; 
and if he ſerves the Jefendahe With a /ubpena 
to rejoin, the defendant may have coſts for the 
- unjult vexation. 
If a ſubpæna to rej 


r e 


oin be not ſerved, though 
it be ſued out, the cauſe may be heard upon 
f bin and anſwer *, h 
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6 Of the Di/miffion of Bills —— Furſt, When the 
5 plaintiff does not appear. —Secondly, For want 
5 , proſecution.— Thirdly, Where there are not 
i proper parties. Fourthly, When the plaintiff 

ſues for the ſame thing both at law and in 
11 equity. — And firſt, | 
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1 When the Plaintiff does not appear. 
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Dis Mission is a final ſentence of the 
be court, whereby the plaintiff's bill or ſuit 

is ordered to, ſtand diſmiſer. aa Ret 

When the cauſe. is called on, and the de- 

fendant's counſel is ready, and appears, and 
nobody appears for the plaintiff, the cgurt 
always calls upon the defendant to prove fſer-" 
vice, and if he cannot do that, he cannot pray 


1 a — — 
. 5 . 
AE 
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* But note, If the plaintiff replies to the'defendant's an Meri but ne- 
rer ſerves him withes ſabpema (1011ejoin he my rejuin gratis pie, 
w prove bis anſwer, though the plaintiff cannot torce him to rejoin with- 


vt a ſubpng.. Molely, 123. pl. 77. vo Mit +, 1 Nur A 210 7 * 
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to have the bill diſmiſſed; all the court can 
do in this caſe is, only to ſtrike the cauſe out 
of the paper; but if the defendant proves ſer. 
vice, the bill muſt be diſmiſſed with coſts; 
this ſervice muſt be upon the oath of the party, 
v. Thar he was on or about ſuch a day 
ſerved with a ſubpæna to hear judgment, at 
the plaintiff's ſuit;“ or any other perſon with 
whom the /ubpena was left may make affida- 
vit, and it mutt be filed before it can be read: 
the reaſon of this is, becauſe a plaintiff may 
ſet down his cauſe, and yet upon further con- 
ſideration of the matter, he may not think fit 
to ſerve the defendant with a ſubpæna to hear 
judgment; in this caſe the defendant muſt hear 
the cauſe ad requiſitionem defendentis, if he will 
have the bill diſmiſſed with coſts, though 
ſometimes the defendant is caught there too, 
and a decree made againſt him. | 
Before appearance, the plaintiff may obtain 
leave to dilmiſs his own bill; ſo after appear- 
ance, and before anſwer, or after anſwer, and 
before the parties have examined witneſſes, the 
plaintiff may generally of courſe, on motion, 
have leave to diſmiſs his own bill with coſts; 
and if the plaintiff diſmiſs his own bill, or the 
defendant diſmiſs it for want of proſecution, 
5 -_ the plaintiff muſt, by the late ſtatute for amend- 
ment of the law, pay full coſts, to be taxed by 
a Maſter. | 
Secondly, Bills are diſmiſſed 


Fat 


af 


Court ot Chancery. 


For want of Proſecution, | 


HEN a bill is filed, and a full anſwer 

put in thereto, if the plaintiff does not 
proceed in his anſwer in three terms, the de- 
fendant may in that caſe move (as of courſe) to 


diſmiſs the bill for want of proſecution, with 


colts, to be taxed by a Maſter, but he muſt 
produce the fix clerk's certificate of the filing 
the anſwer, (and the fix clerk certifies that 
fince that time there have been no proceedings 
in the cauſe, as appears by his books): this cer- 
tiicate however is never called for; the coun- 
jel who makes the motion is ſuppoſed to have, 
and in truth always has, it in his hand, for he 
cannot move without it: the Maſter taxes theſe 


colts, and they are recoverable by /ubpana, as in 


other caſes where coſts are to be paid by either 


party; the ancient rule was, that a man might 


diſmiſs his own bill on paying 208. coſts ; but 
this, in proceſs of time, was found ſo great a griev- 
ance, that the legiſlature took notice of it, and 
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made an act of parliament, that no bill ſhould 4 , 


be diſmiſſed, but on payment of full coſts, to fe 


be taxed : the party, it is true, may move, 
and often does, to diſmiſs. his own bill with 


colts to he taxed ; and as this is a motion of 


courſe, lo it is tantamount to the defendant's 
moving to diſmiſs the ſame, 1t only prevents 
the defendant's moving for that which the 
plaintiff had done for him. 


But though this proceeding of diſmiſſing bill 


for want of proſecution, with coſts, is laid 
down as an eſtabliſhed rule of the court, yet 
caſes 


Ann. c. 16. 
14. 
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caſes may be found out where it will not hold 
588. ee e ee 
As for example, where a bill is filed againſt - 
ſeveral defendants, it often falls out that one 
defendant anſwers in due time, when another 
_ defendant is forced to be proſecuted for want of 
an anſwer, and the plaintiff cannot proceed in 
his cauſe till all the defendants anſwers are come 
in; and therefore whenever this caſe happens, 
and when it appears to the court that the 
plaintiff is going on with his ſuit, and proſe- 
cuting for want of anſwers, it has always .been 
allowed a good cauſe to diſcharge the order of 
one ſingle defendant, under pretence of diſ- 
miſſing the bill as againſt him for want of pro- 
ſecution ; and this is grounded upon the high- 
eſt reaſon, becauſe the plaintiff cannot proceed 
with effe& in his ſuit till all the anſwers are 
in; and becauſe it often falls out, that one de- 
fendant's anſwer comes in due time, when the 
anſwers of the other defendants cannot be got 
under fix or twelve months after filing the 
bill, or at leaſt not ſufficient ones. To ſay that 
becauſe one defendant hath fully anſwered, and 
1s not proceeded againſt, that therefore the 
bill gzoad him ought to ſtand diſraiſſed, when | 
at the ſame time the plaintiff wants an anſwer 
from the other defendants, and without it can- 
not proceed to have a complete decree, is, 
what was never yer allowed of; for where 2 
plaintiff is proſecuting for want of anſwers, 
one ſingle defendant ſhall never diſmiſs the 
bill during the proſecution. 45 | 
And though a bill is diſmiſſed for want of 
proſecution, yet the plaintiff may move to re- 
rain his bill on payment of coſts out of purſe; 
but in this caſe he ought to proceed ma of 


/ 


Coöyurt of Chancery, 

fe& in his cauſe, which, if he fails in it, will 
come a ſecond time to be diſmiſſed for want 
of proſecution, with coſts, to be taxed by the 
Maſter ; but after joining in commiſſion, the 


defendant. hath no method left to get rid of 


his cauſe, but by obtaining a commiſſion ; and 
after the depoſitions are returned, to get a 
rule ex 2 entered to paſs publication, and 
the cauſe ſet down and heard at his own re- 
veſt, 
; Note, In the Exchequer, if the plaintiff doth 
not reply to the defendant's anſwer, ſome time 
the next term after the anſwer is put in, the 
defendant may, the term following, give a rule 
to be diſmiſſed within a week ; and if the plain- 
tifs ſhall not, within that time, reply to the 
defendant's anſwer, the defendant ſhall be diſ- 
miſſed with coſts. Bur if the defendant does 
give a rule to be diſmiſſed for want of a 
replication, upon the coming in of ſuch re- 
plication, the defendant is to rejoin gratis, and 
join in commiſſion ; and if the plaintiff doth 
not the ſame term, or the term following, take 
forth a commiſſion to examine witneſſes, the 
defendant muſt either take out a commiſſion 
ex parte, or elſe be diſmiſſed with 5 J. coſts; 
and 1n all caſes where the defendant ſhall give 
a rule, either for not replying to the defend- 
ant's anſwer, or for not proceeding after re- 


_ plication, if there be not a week in term, the 


plaintifF is to- have a day to ſhew caule, till the 
letting down of cauſes. | 


Before 4 Ann. c. 16. ſec, 24. for the amend- 


ment of the law, this court, upon motion, uſed 
to diſmiſs bills for want of proſecution, with 
20s, coſts ; but the act has provided, upon the 
plaintiff's diſmiſſing his own bill, or the de- 

| 1 fendant's 
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fendant's diſmiſſing the ſame for want of pro- 
ſecution, the plaintiff in ſuch ſuit ſhall 4 to 
the defendant his full coſts, to e taxed by a 
Maſter. 

But, ſince the act, another inconvenience has 
ariſen, which ſhould make the court ineline, as 
far as they can conſiſtently with their own rules 
and juſtice, for diſfiiſſing bills with coſts, to be 
taxed; and that is, a man's bringing a bill up- 
on a frivolous account, who, in order to keep 
his cauſe alive, replies, and afterwards moves 
to withdraw his replication, and that he may 
be at liberty ro amend his bill; and, if the 
motion is granted, he then ſets it down upon 
bill and anſwer only, that it may be diſmiſſed 
with 408. coſts, which is evading the juſtice 
of the court; for otherwiſe, if he had not with- 
drawn his replication, he would have paid the 
full coſts. 

Therefore Lord Hardwicke, Chancellor, ſcem. 
ed inclinable to alter the courſe of the court 
with regard to 408. coſts only, in caſes of diſ- 

miſſion pen bill and anſwer, as it is a hardſhip 
upon the defendant to be put to great ex- 
pences with motions and other interlocutory 
proceedings, and yet not be allowed more than 
40s. colts. And, .ccordingly, 

Ordo Cors, The Lord Chancellor altered this day Uh | 
— courſe of the court in regard to diſmiſſing bills, 
275 = 1 where the cauſe is ſet down upon bill and an- 
fever only, or where it is ſo ſet down after with- 
drawing a replication, and ordered, that for 
the future it ſhould be left to the diſcretion 
of the court, according to the merits of the 
caſe, to diſmiſs the bill with 408. coſts, or 
coſts to be taxed by a Maſter, or with no coſts; 
and an order drawn for this purpoſe was order- 
* 


3 


a” vw 


Court of Chancery, 
ed to be read in court; and his Lordſhip. di- 


rected it afterwards to be fixed | in the regiſter's 
office. : ( 1 
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If a plaintiff obtains an 5 to amend bis 


bill, which he does not do in a reaſonable 
time, yet this ſhall not be ſuch a proceeding 
as to Keep his bill on foot, and hinder its be- 
ing diſmifſed for want of proſecution. 
On diſmiſſing a bill before replication, it is 
not neceſſary to ſerve a notice of motion, but 


it is uſual only for the clerk in court to leave 


a note at the feat of the adverſe clerk with him- 
ſelf, or agent there, that he will diſmiſs the bill 
for want of profecution, and fo get the ſix 
clerk's certificate on which the motion is 
grounded, and moved of courſe, without any 
affidavit ; but after a replication put in, if the 
plaintiff ceaſes all manner of proſecution for 
three terms excluſive, the bill may, upon the 
ſix clerk's certificate, and giving notice of mo- 
tion, and an affidavit thereof filed, (if nor de- 
tended by plaintiff's counſel,) be diſmiſſed. 

| Note, If at any time the cauſe reſts for a 
year, the plaintiff muſt ſerve the defendant 
with a ful pana ad faciendum attornatum, unleſs 
the defendanr s clerk in court will voluntarily 


* 


appear, though it is thought fair practice, if 
the defendant be living, to £0 on without ſuch 


ſervice ; and the reaſon of the abpæna ad 
faciendum attornatum, was, becauſe the defend - 


ant might be dead in fo long a time, and 


therefore they thought the firſt appearance by 
the clerk in court not ſufficient to found any 
other acts of the court on, unleſs a elerk in court 
would appear for him; and then it was 5 
ſumed that the defendant was Hving. 
Thirdly, Bills are diſmiſſed 


1 * * 
ky #4 
\ 
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For want of proper Parties. 


I has already been obſerved, that in all ſuitz 
great care ſhould be taken, that there be 
proper parties for and againſt whom the court 
may reſpectively decree. 1 

If the defendant objects for want of parties 
(as he may), unleſs reſtrained by ſome interlo- 
cutory order, whereby he is to take no advan- 
tage for want of parties; this is always to be 
done when the pleadings are opened, and be- 
fore the cauſe is gone into upon the merits. . 

If ir appears to the court, that a very ne- 
ceſſary party is wanting, that without him 
no regular decree can be made; as where a 
man teeks for an account of the profits or 
ſale of a real eſtate, and it appears upon the 
pleadings, that the defendant is only a tenant 
for life, and conſequently the tenant. in tail 
cannot be bound by the decree ; and where 
one legatee brings a bill againſt an executor, 
and there are many other legatees (none of 
which will be bound either by the decree, or 
by the account to be taken of the teſtator's 
aſſets), and cach of theſe legatees may claim 
the account in queſtion over again at their lei- 
ſure; or where ſeveral perſons are entitled as 
next of kin under the ſtatute of diſtributions, 
and only one of them is brought on to an hear- 
ing, or where a man is entitled to the ſurplus 
of an eſtate under 4 will, after payment of 
debts, and is not made a party; ar, where the 
real eſtate is to be ſold under a will, and the 
heir at la is not brought on; in theſe and all 


other caſes, where the decree canngt qbe made 
| uniform 


Court of 'Chancery, 
uniform and complete; for as, on the one hand, 
the court will do the plaintiff right, ſo, on the 
other hand, they will take eare that the de- 
fendant is not doubly vexed, he ſhall not be 
left under precarious circumſtances, - becauſe of 
the plaintiff, who might have made all pro- 
per parties at firſt, and whoſe fault it was that 
it was not ſo done; and therefore in all theſe 
caſes the ancient rule was to diſmiſs the bill 
with coſts; for want of neceſſary parties. 
The preſent courſe of the court for ſome 
time paſt hath been and now is, to let the 
cauſe ſtand” "adjourned: over on payment of 
the coſts of the day, and to direct the plain- 
tiff to amend his bill, by adding proper par- 
ties; and in many caſes this is a very joſt 
rule and determination; as where the party 


wanting to be brought on is purely a party 


pro forma, as in the caſe of a truſtee or an 


executor, againſt whom there needs no fur- 


ther examination of witneſſes: nay, the court 
often directs to ſupply the want of parties, in 
caſe of an adminiſtration de honig non, &c. that 
vpon the plaintiff's producing ſuch an admi- 
niſtration, or probat of a will, before the Mal- 

ter, the account ſhall go on. | | 
But where the party which 1s wanting 1s 
2 ſubſtantial and neceſſary party, and where 
tre may controvert the plaintiff's very right to 
the demand in. queſtion, and where he may 
deny it by his anſwer, and put the plaintiffs 
and the other defendants Who have anſwered, 
to undergo a freſn examination of witneſſes; 
and the plaintiffs muſt reply to this new. de- 
fendant's anſwer; and both parties examine all 
over again; and when the cauſe muſt alſo be 
ſet down de novo, as againſt this new. defend- 
hag ant: 
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ant: in ſuch caſe, it ſhould ſeem that the bill 
ought to ſtand diſmiſſed, with coſts, and that 


the defendants, who are unneceſſarily brought 4 
on, ſhould ar leaſt have their colts for this e 
vexation; and that the plaintiff ought to be at fi 
liberty to bring a new bill, and make proper tc 
Parties, as he ſhall be adviſed ; but this is a 
' Wholly in the diſcretion of the court; for where 01 
a bill wants proper parties, it is in the power tc 
of the court to diſmiſs the bill {ans prejudice, he 
or to give leave to amend, paying coſts. ir 
And ſaid by Lord Hardwicke, Chancellor, 
that a, bill in Chancery is never diſmiſſed for to 
want of parties, but ſtands over, upon paying fil 
the coſts of the day. And, 1 e tif 
A decree of Sir Jeep Jekyll's,, in a cauſe at m. 
the Rolls to diſmiſs a bill for want of parties, tio 
was reverſed afterwards for that reaſon; and in 
a decree of the ſame, nature in the court of ſh; 
Exchequer, was reverſed likewiſe in the Houſe dif 
of Lords. tes ant nottheis: © ls 
Fourthly, Bills are diſmiſſed, he 
5 | it e 
When the Plaintiſ ſues as well in this Court as en 
| as Daw for en Mae.” "(Wi bin 
Causz may be diſmiſſed for vexation by he 
A reaſon of a double proceeding, as if the bis 
plaintiff firſt brings an action at law, and then bro, 
his bill in this court for the ſame thing, Ge. a di 
though he may proceed here, his proceedings plea 
at law being ſtayed by injunRian and if the ceed 
plaintiff forbear proſecuting his ſuit here, or the 
does any thing which ſeems to make himſelf a ceed 
judge of the matter in queſtion, theſe are cauſes whe 
of diſmiſſion. | F, | : £ 
5 | 


| Court of Chancery. 

; As concerning elections to be made, where 
t a man brings his action at law, and his bill in 
$ equity, for the ſame matter, defendant muſt 
t firſt anſwer the bill, and then put the plaintiff 
r to his election in which court he will proceed; 


$ and this is a motion of courſe, he has by the 
© order ſerved on the clerk in court eight days, 
r to ſhew cauſe againſt making his election; if 
t, he elects to proceed at law, his bill in equity 

ſtands diſmiſſed with coſts. 5 
r, If he chuſes equity, then an injunction iſſues 
Ir to ſtay his proceedings at law; this election is 


g WH filed in the report- office, and ſigned by plain- 
tif's clerk in court, and is the authority for 


at making out the injunction: bur ſtill this elec- 
s, WH tion does not hold in all caſes, for if the ſuit 
1d in equity is not for the ſame matter, there 


of ſhall be no election; if the bill is a bill of 
diſcovery, and no relief ſought thereon, there 
is no election, for perhaps on that diſcovery 
he may be able to proceed in law, and without 
it cannot. 5 | 
Upon this head there ſeems to be a plain 
failure of juſtice ; as for example, ſuppoſe the 
plaintiff elects to proceed in equity, and his 
bill upon hearing 1s diſmiſſed, either with or 
without coſts, all the benefit the defendant, 


as 


by who is doubly vexed by it, has, is only to have 
the his coſts, and plead it in bar to any new bill 
hen brought a him for the ſame matter, (for 
9c. 2 diſmiſſion upon an interlocutory order is not 
ngs pleadable,) but his injunction for ſtaying pro- 
the ceeding at law is gone by the diſmiſſion, and 
or the plaintiff is in that caſe at liberty to pro- 
I a ceed at law, which the court never intended 
uſes When they put him to his election; now he 


clets to take his fate in equity, finds that 
OS court 
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court againſt him, and when he has done there, 

| he may take another turn ar law, which is a 

ereat hardſhip, and it were to be wiſhed, thit 

the wiſdom and ultice of the court would re- 

medy it; for the order of election is, that the 

laintiff is proſecuting at law and in equity 
{ 2 and the ſame matter, and therefore he is 
called on by the juſtice of the court to elect 
in which court he will proceed, but ſtill he is 


PR” 


[ not to proceed in both courts, 

A plaintiff here may either make a ge- 
| | neral election to proceed at law, or a ſpecial 

| clection, as to proceed for part here, and the 


| other part at law, but the court will judge of 
z id. Rep. the reaſonableneſs of that ſpecial election; but 


-- gn Se. 


. in Fg. 483 à diſmiſſion upon an election to proceed at law 
\ Vern. Caf, is not peremptory, but the plaintiff may, after 
24. he has failed at law, bring a new bill. 
But chough the plaintiff, who ſues both at | 
law and in equity for the ſame thing, will be t 
put to make his election in which court he 4 
will proceed; he need not however make ſuch t 
4 Þ, will, election till the defendant has anſwered : fo an 
5 order for a plaintiff to make his election was a 


diſcharged on notion, becauſe the defendine ! 


Coutt of Chancery, 
ings at law are by that order to be ſtayed by 


| inſunction; but if 1 ſhall elect tg 


proceed at law, or in default of ſuch election 
by the time aforeſaid; his bill is to he diſmiſf- 
ed with coſts. And oe, If one makes a ſpe: 
cial election to proceed at law as to part, and 
in equity as to other patt,, with regard to what 
the plaintiff in equity cles to proceed at law; 
his bill ovght tö he diſmiſſed with coſts. 
The plaintiff filed a bill in the Exchequer, 
which was diſmilſed, and now brobglit the 
ſame bill in this court, which the defendant 
moved might be difiniſſed with coſts ; but the 
Lord Chancellor, o conſulting the regiſter, 
ſaid, it could not be diſmiſſed on 4 motion, 
but the defendant muſt plead to it; and then 
it is referted to a Maſter, to ſee whether it is 


the ſame. bill or not; but if 4 bill is deperiding 


here, and a ſecond brought for the ſanie mar- 
ter, the defendant, may move, that it may be 
referred to a Maler to ſee whether they are 
the ſame, and to diſmiſs one. =— 
Action was brought on a bond, for 1500]. 
and judgment obtained; a F. fa. iſſued againſt 
the defendant's goods, and nulla bona return- 
ed; after that the plaintiff, finding the defend- 
ant had ſome public ſtock in truſtees names, 
filed a bill to ſubject it to the payment of her 
debrs ; the next term after the bill was filed, 
and before an anſwer was brought in, the 
plaintiff arreſted the defendant's body by ca. 


ſa. and he being now in cuſtody, it was inſiſted 


on the part of the plaintiff, that ſhe might 
have her election to waive the ca, /a. and have 
ſatisfaction by a decree out of the truſt-mo- 
ney; and it was ſaid to be like the cafe where 
a creditor proves his debt under a commiſſion 

Rr of 


oy r 2 


— 


=P 4 ot 


' 
tht 
[i 
: 
1 
1 
| 
11 
1 
"38 
i 
17 
1 
iz 
i308 
I 
f 
wy 7 
* U 
1 
7 
8 
"= 
„ 
57 
" 1 * 
if 
* 
2 
5 af 
p 1 
* 1 . 
7 of 
15 
” 
i 
} nf 
It | 
15: 
ve! * 1 
188 #7" 
1 
41. 
Fi 
4H 6 
71 
1 
on 
poet | 
A 
_- 
8 Ro 
/ te 
tt $17 
In 4; 
v4 * 
A 
1 
: 
* 
3291 
iv 
* 2M 
£ 
7 
i 
: : 
in) 
} 
. 
{ is 
| 1 
Ins 
15508; 
wb 
Bs 
q Vt 
14 1 
} 
4 
: 2 
N 
1 4 
| Y 
FE 
* 
48 
3th 
" 
i 
i 
1 
1 
iy 
| 
' 
. 


nenn Old. ctr ng ne rn He 
* 4. . — 


616 The Pꝛattice of the 
of bankruptcy, and proceeds by action at law, 
he ſhall be bound to make his election. 
Lord Hardwicke took it up on hearing plain- 
tiff's counſel, and diſmiſſed the bill without 
coſts. Where there is an equitable demand, 


and the party 1s taken in execution on a decree, 


this court will notwithſtanding iſſue all its 
proceſs againſt his land and effects, and the 
body being detained is not, in this court, a 
ſatisfaction; the reaſon is, becauſe he is de- 
tained for the contempt; but at law the de- 
_ the body is a ſatisfaction ; and you can- 
not afterwards take his goods : this bill is not 
founded on an original equitable demand, but 
is brought in order that this court may extend 
its power to reach what the common law can - 
not; the ſtock to be ſure is not liable on the 
Ji. fa. but ſuppoſing it had been in the de- 
fendant's own name, the taking his perſon in 
cuſtody had certainly protected the ſtock: this 
is matter merely at law, and the plaintiff has 


taken defendant's body by ca. Ja. after the bull | 


was filed. 
Amblers VV. B. If the plaintiff had not taken out ca. 
dang % Ja. the bill had been proper to ſubject the 
Bono ſtock in the hands of the truſtees. 
| Will, 443. Beſides the cauſes which have been already 
conſidered, as operating to the diſmiſſion of a 
bill before the hearing, it freqwannay: happens 
t nat a bill is gülmiſſed Fr 


Upon. 


LE 


8 


Court ot Chancery; 


Upon the Hearing, W 


ND this diſmiſſion is ſometimes for want 
of parties, or becauſe the matter belongs. 
to another forum, as to the courts of law, or 
eccleſiaſtical courts, or that the conuſance of 
the cauſe belongs only to another court of 
equity, or that the matter in demand is be- 
low the dignity. of this court, either in re- 
ſpect of its value, or in reſpect of its nature; 
which laſt is ſuch as in itſelf is diſhoneſt, or 
is ordinarily accompanied with ſomething. of 
fraud, corruption, or oppreſſion, or hath, an 
evil tendency, as well upon the merits as for 
want of equity in the cauſe: and if the diſ- Prat Regs 
miſſion be upon full hearing, and drawn up, 
ſigned, and inrolled, it may not be altered, 
by any motion or order afterwards for retain- 
ing the cauſe, but by a bill of review, nor 
hall a new bill be admitted but upon new mat- ,, ,,, 
ter (like as the caſe of a bill of review) and 12. 3. 
ſpecial order of the court. = * 
Probable cauſe of ſuit may induce the court Toth. 56. 
to ſpare coſts, when the plaintiff is diſmiſſed 
on the hearing, though if on ſuch diſmiſſion 
there appears; no ſuch probable cauſe, &c. the 
plaintiff commonly pays full coſts to be taxed. 
Upon a dilmiſſion. with full coſts, the coſts 
are to be taxed by the Maſter to whom the 
taxation is referred, and his report is to be 
had therein; and then, without confirmation af 
the report, the ſame being filed with the re- 
giſter, you may have a ſubpena for your colts, 
upon which, if they are not paid, proceſs af 
contempt ſhall iſſue, as in other caſes; and 
Rr 3 where 


—_ * A 288 COT IEEE K 5 — 2 
. 3 IIS a 


E 
rr 


618. 


The Paobjice of the 


where a bill is regularly diſmiſſed of courſe, 
or by order, for want of proſecution, c. the 
ſame cannot be retained without ſpecial order 
of the court, which is ſeldom ordered without 
ſome extraordinary reaſon be given; and in 
that cafe the court orders the plaintiff to pay 
ſuch coſts to the defendant as they think 
proper 1. 1 1% Ob oe: 

If the plaintiff diſavows or diſowns the ſuit, 
the bill ſhall be diſmiſſed without coſts againſt 
him, upon notice of the motion to the defend- 
ant, if he ſhews no cauſe to the contrary. = 
The plaintiff may either come into court 
and diſavow the ſuit, or by warrant to counſel 
under hand and ſeal, diſown and diſclaim it, 
as being brought without his order or privity, 
and may empower ſome counſel to move and 
conſent that the bill be diſmiſſed ; the court, in 
caſe of ſuch warrant, orders it to be filed in 
court; but if in ſuch caſe there be more plain- 
riffs than one, the bill will be diſmiſſed only 


cedure. | 
When a cauſe is brought to hearing after 
iſſue joined and witnefſes examined, the cpurt 
ſometimes makes a decree for the' plaintiff as 
to ſome points contained in his bifl, but dif- 
miſſes his bill as to other points, and ſome- 
times orders the plaintiff to pay coſts to the 
Hs ds 88 © * defendant 


calts, 35 be taxed 


Court of nen 


deſendant for ſo m e bill as is diſ- 
eh dach he roxe by Fiche Pg * ang f 
times ord 75 the d Fn dang. to pay the plaiptiff 

o much of the bill as is 
decreed for him, as the court ſhall adjudge 
proper. 

Note, A cauſe being ended by agreement or 
abirration, without proceeding on the bill, 
order will be given to, diſmiſs the bill; and 
where the bill is regularly diſmiſſed of courſe, 
or by order, ng. motion will be admitted for 


retaining, it withqut certificate from the ge- 
fendant's clerk in court, that the colts of the 


diſmiſſion are paid. 


7% 


Of the Pecree, 


HEN the cauſe has heen 8 upon 
full and ſolemn. argument by counſel 
on both ſides, the court proceeds to pronounce 
its decree, which is the final ſentence or order 
of the court, determining the rights of the par- 
ties in thę matters in litigation, and diſpenſing 
juſtice between them, agreeable to equity and 
good conſcience: the degree is pronovnced in 


open court, and is minuted down by the re- 


gilter, who lametimes reads the ſame to the 


court, in order that if any miſtake happen to 


be made therein, the ſame may be Immediate- | 


ly rectified, 

The, decree being pronounced, the party in 
whoſe favour the ſame. 15 made carries the 
brief, given to one of his counſel, to the re- 
giſter of, the: day, when the cauſe was heard, 
(tor each, regiſter takes his turn Alteroarely.) 
4 beſpeaks the J to be drawn up, a 
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the adverſe party uſually beſpeaks a copy] each 


party draws up the decree as he finds it moſt 


in his elient's favour; and when the decree is 
drawn up, and the copy returned to the re. 


giſter, (if there is any difference about the de- 


cree,) the regiſter appoints a day to hear both 


parties upon it, before the ſame 1s paſſed ; or 
if either party refuſes to return his copy, the 
regiſter ſends him a note to return it by ſuch 
a day, or he will paſs the decree without him; 
and this is done to give all parties an oppor- 
tunity of pointing out any errors or objections 
which he may have, and which the regiſter can 


_ rectify, / 


If the minutes taken at the hearing are 
doubtful, or if either party thinks himſelf real- 
ly aggrieved by the decree, as it 1s then go- 
ing to be paſſed, or if he conceives the mi- 
nutes to have been inaccurately taken, or con- 
trary to the plain ſenſe and meaning of the 
court, when the decree was pronounced, in ei- 


ther of theſe caſes an application ſhould be 


made before the decree is paſſed, either by mo- 


tion or petition, that the minutes of the decree 
may be rectified, ſtating therein the ſpecific. 


matter to be added or altered; and upon hear- 


ing and conſideration of the argument on both 
ſides, the court adopts or rejects the alteration 


propoſed. * 


WMhen the decree is paſſed by the regiſter, 
an entry thereof in the entering - books in the 


regiſter's office, is, in the next place, neceſſary 
to be made; and it is to be obſerved, that 


paſſing and entering the decree: are effentially 


requiſite to the perfect completion of it, and 


neceſſarily antecedent to any ſubſequent or fur- 
ther proceedings being had thereon; ſor un- 


leſs 


Court of Chantery. 621 
lefs the original decree appears to be entered, 
or an office copy of the decree, paſſed and ſign- 


| dd by the regiſter; is entered in the room of it, # 
„ no ſubſequent proceedings, according to the | 
directions: of the decree, can regularly be put- 1 
1 ſued, nor the decree itſelf carried into execu- ll 
, tion; and if any proceedings are had inadvert- | 


ently, they are irregular and voidable, and the 
ſame, by a proper application to the court, 
will be ſet aſide for irregularity-: if the party 
; in poſſeſſion of the original decree neglects or 
$ 
1 
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refuſes to enter it, the office-copy, regularly 

paſſed and ſigned, may be entered in like man- 

ner as the original ; and where any delay b. 
. pears in perfecting the entry of the decree, the 
office- copy of the original decree, upon appli-- 
cation to the regiſter, will be ſigned by him, 
if the original has been previouſly left at the 
entering- books; and the office- copy ſo authen- 
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2 ticated will be ſufficient to authorize any pro- 

1 ceedings in purſuance of the decree. 282 

1 All decrees made in Michaelmas and Hilary 

7 terms are to be entered before the firſt day of 

e the Michaelmas term next following; and all 

c decrees made in Eaſter and Trinity terms are to 

« be entered before the firſt day of the Eaſter 

h term next following, or otherwiſe the party en- 

n tering decree: will be obliged to procure an or- 

00 der to enter them nunc pro tunc, the applica- 

þ tion to the court for which order is always 

e upon notice previouſly given to the adverſe 

7 party to prevent ſurprize: and all decrees and gy, chan, 
It diſmiſſions pronounced upon hearing the cauſe 163. 
7 in this court are to be drawn up, figned, and in- 

dg rolled, before the firſt day of the next Michael 
2 | 


mas or Eaſter term after the ſame ſhall be pro- 
nounced reſpectively, and not at any time aſter, 
88 without 
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Ord, Chan. without ſpecial leave of the court: and the de- 


cree, until the ſame has been drawn up and 
ſigned and 1nrolled, has the force pf an inter. 
locutory order only, and is not final, but way 
be altered upon a rehearing, or ſometimes up- 
on motion or petition. | 

A decree 1s either final or interlocutory. 

A decree is final when all the circumſtances 
and facts material and neceſſary to a complete 
explanation of the matters in litigation ate 
brought before the court, and ſo fully and 
clearly aſcertained by the pleadings on both 
ſides, that the court is enabled from hence to 
collect the reſpective merits of the parties liti- 
gant, and upon a full conſideration of the calc 
made out and relied upon by each, determines 
between them according to equity and good 
conſcience, EC. 

A decree is interlocutory, when it happens 
that ſome material circumſtance or fact, neceſſary 
to be made known to the court, is either nat 
ſtated in the pleadings, or ſo imperfectly al- 
certained by them, that the court by reaſon of 
that defect is unable to determine fnally be- 
tween the parties; and therefore a reference | 
to, or an inquiry before, a maſter, or a trial 
of the facts before a jury, becomes neceſlary 
to have the doubts occaſigned by that defect 
removed; the court in the mean time ſuſpends 
ics final judgment, until by the Maſter's report, 
or the verdict of the jury, it is enabled to 
decide finally, e OY 

It very ſeldom happens, that the firſt decree 
can be final, or conclude the cauſe; for if any 
matter or fact is ſtrongly controverted, this 
court is ſo ſenſible of the deficiency of trial by 
written depoſitions, that it will not bind 70 ö 
| partie 


Court of Thancery. 


parties thereby, but uſually directs the matter 


to be tried by a jury, eſpecially ſuch important 
facts as the validity of a will, or whether A is 
the heir at law of B, or the exiſtence of a modus 


gecimandi, or real and immemorial compoſition 


for tithes: bur as no jury can be ſummoned to 


attend this court, the fact is uſually directed 


to be tried at the bar of the court of King's 
Bench, or at the aſſizes, upon a feigned iſſue. 
For (in order to bring it there, and have the 
point in diſpute, and that only, put in iſſue) 
an action is fond to be brought, wherein the 
pretended plaintiff declares, that he laid a wa- 
ger of Fl. with the defendant, that A was heir 
at law to B, and then avers that he is ſo, and 
brings his action for the 51. ; the defendant al- 
lows the wager, but avers that A is not the 
heir to B, and therefore upon that iſſue is 
joined, which is directed out of Chancery to 
be tried; and then the verdict of the jurors at 
law determines the facts in the court of 


equity. 


: Coule, Ibid, 


50 likewiſe if a queſtion of mere law ariſes 
in the courſe of a cauſe, as whether by the 
words of a will, an eſtate for life or in tail is 
created, or whether a future intereſt deviſed by 
a teſtator ſhall operate as a remainder or an 
txecutory deviſe; it is the practice of this court 
to refer it to the opinion of judges of the court 
of King's Bench, upon a caſe ſtated for that 
purpole; wherein all the material facts are ad- 
mitted, and the point of law is ſubmitted to 
their deciſion; who thereupon hear it ſolemnly 


argued 


623 


3 Black. 
Com, 452. 
And note, Theſe feigned iſſues are alſo frequently uſed in the courts of law, by 
conſent of the parties, to determine ſome diſputed right without the formality of 
pleading, and thereby to ſave much time and expeace in the deciſion of a 
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argued by counſel on both ſides, and certify 
$ Black. their opinion to the Chancellor; and upon ſuch 
Com. 452+ Certificate the decree is uſually founded. 
Another thing alſo retards the completion 
of decrees: frequently long accounts are to be 
ſettled, incumbrances and debts to be in- 
quired into, and a hundred little facts to be 
cleared up, before a decree can do full and ſuf- 
ficient juſtice, Theſe matters are always by the 
decree on the firſt hearing referred to a Maſter 
in Chancery to examine, and then he 1s to 
report the fact, as it appears to him, to the 
court: the report may be excepted to, diſprov- 
ed, or over-ruled ; or otherwiſe is confirmed 
and made abſolute by order of court: when 
all iſſues are tried and ſettled, and all refer- 
ences to the Maſter ended, the cauſe is again 
brought to hearing upon the matters of equity 
reſerved, and then a final decree is made, _ 
It will be convenient to purſue the further 
conſideration of decrees under the ſeveral 
diſtin&t heads following; to which they may 
with propriety be ſaid to bear a ſeparate re- 
ference, viz. decrees ni — the operation and 
effect of a decree with reſpect to proceedings 
and judgment at law—the perſons who are 
bound by a decree—the os who are not 
bound by a decree—rehearings and appeals, 
and therein of the caveat, to prevent the ſign- 
ing and enrolling of a decree—ſfjgning, and en- 
rolling decrees—the execution of decrees —ex7 
emplifying decrees—reviving decrees and re- 
viewing and reverſing decrees, of 5 
Aud firſt, | 


Ibid, 
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Of the Decree Niſi. 


T has been already obſerved, that when a 

cauſe is put in the paper of cauſes for hear- 
ing, the ſame is called in its rotation, and 
the bill is opened by the junior counſel for 
the plaintiff : when the bill has been open- 
ed, if the defendant does not appear by his 
counſel to open his anſwer, the court calls 
upon the plaintiff to prove the ſervice of the 
ſupzna to hear judgment, and an affidavit, 
which muſt be filed, being read of the ſervice 
of that proceſs, and it appearing to the court 
that the defendant is regularly ſerved to hear 
judgment, the plaintiff's counſel prays to have 
the defendant's anſwer read, which 1s accord- 
ingly done by one of the ſix clerks attending in 
court, no more of the anſwer being read than 
the formal words which precede every anſwer: 
but the plaintiff's ſolicitor muſt take care to 
have the anſwer ſigned by the ſix clerk, other- 
wiſe the ſame cannot be read. 

The plaintiff's counſel pray what decree they 
are of opinion will be moſt. advantageous to 
their client, and the court accordingly pro- 
nounces the ſame, ſuperadding thereto a pro- 


vilonal cauſe, © That ſuch decree is to be Gilb. Chan, 


binding upon the defendant, unleſs being '5* 
ſerved with proceſs, he ſhall within a limited 
ime ſhew cauſe to the contrary ;” and this 
lecree, being ub modo only, is emphatically 
Called a decree ai, or unleſs cauſe. alt 
This decree being drawn up, paſſed, and 
entered with the regiſter, the plaintiff ſues out 
ſalpæna againſt the defendant to ſhew cauſe 
ipanlt the decree; and the ſervice of this writ 
2 is 
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| Ibid, x55. of ſervice and the day to ſhew cauſe: it ſhould 


626 The Pzattice of the 
is ſimilar to the ſervice of all other /ubpxna;, 
perſonally by giving the label, ſhewing the 
writ under ſeal at the ſame time, if two defend- 
ants or more; leaving the body of the writ 
under ſeal at the dwelling-houſe or place of 
reſidence of the defendant laſt ſerved, with one 
of the family ; and the latter ſeems the proper 
3 Atk. 567. ſervice, if there is only one defendant: but this 
writ to ſhew cauſe againſt a decree being 2 
| Judicial proceſs, it muſt and always is made 


returnable in term time, and at a day certain; | 


for if it ſhould be made returnable out of term, 


or at any of the ſeals, it is liable to be ſet! 


Gith. Chan. afide for irregularity. h ET} þ 

"55, This /ubpena being regularly ſerved, an 
affidavit of ſervice thereof ſhould be made and 
filed, and an office copy taken to be read in 
court: the ſolicitor then inſtructs counſel to 
move to make the decree abſoJure; but pre- 


vious thereto, in the morning of the day for | 


ſhewing cauſe, and on which the motion 1s to 
be made to make the decree abſolute, the ſoli- 
citor applies to the regiſter for his certificate, 


who thereupon certifies in writing, (indorſed 


upon the decree), © There is not any order 
entered with the regiſter, whereby cauſe is ſhewn 
to the contrary thereof to the 29th of January,” 
(ihe day on which the motion is made : ) upon the 
affidavit of ſervice of the /ubpzx4 and this cer- 
tificate, the motion is made of courſe to make 


the decree abſolute, which is ordered accord-| 


Idid. 156. ingly. | | 
There ſeems to be no prefixt time for the 
ſervice of this ſulpamaã, nor how many days no- 
tice the defendant is to have between the day 


| ſeem by the courſe of the court, the defendant 
6 I is 


Court of Chancery, 627 

a, sto have eight days excluſive of the day of ſer- 

the vice to ſhew cauſe; either by ſerving the writ 
1d- eight days before the return day, or by ſerv- 
vrit ing the /ubpena, fo that the defendant may have 

of eight days from the day of ſervice ; and as the 
one motion for making the decree abſolute can only 
per be in term time, or on a ſeal day, the ſervice of 
his the ſubpzna ſhould be adapted thereto, and 


y 4 therefore it ſhould ſeem that the return day, (if 
ade the ſubpæna be previouſly ſerved eight days,) 
in; or the eighth day excluſive of the day of 


ſervice, is th regular day to move to make the 
decree abſolute, and attention ſhould be had, 
that the regiſter's certificate ſhould be dated 


an that day, The order for making the decree Hinde's Ui 
and abſolute, being drawn up, paſſed and entered Aer 1 | 
d in at the regiſter office, and ſerved upon the ad- Þ 
| to verſe clerk in court, the matters directed by [if 
pre⸗ the decree to be inquired into, or carried into i 
' for execution, are to. be proceeded upon as in or- 4 
5 t0 dinary caſes. 1 
oli- If a defendant means to ſhew cauſe againſt b 
ate, a decree on default, being made abſolute; as #1 
rled ſoon as he is ſerved with the /ubpena to ſhew 10 
rder I cauſe, an application ſhould be made by peti- Us 
ewn tion to the Lord Chancellor, or Maſter of the in 
ry,” Rolls, before whom the cauſe was ſet down, 1 
1 the ſtating the default of the defendant, and pray- 5 
cer- ing that, upon payment of the coſts of the pe- j 
nake titioner's default in not attending the hearing, | 
ord- the cauſe may be reſtored to the paper of cauſes, [* 
and ſet down to be heard next after the cauſcs | 
the Already appointed to be heard, which will be [17 
ho- ordered of courſe. . | | 
day The petition anſwered, being left at the regiſter li 
ould office, and the order thereon paſſed and entered 
Gant at the ſame office, and a copy thereof ſerved [i 
| | upon i 
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upon the adverſe clerk in court ＋ of 
left with his agent at his ſeat in the $j 

office, ſhewing at the time of ſervice the ori- 
ginal order paſſed and entered; a bill of coſts 


purſuant to the order ſhould be demanded at 


the ſame time, and if upon taxation thereof, 
the clerks in court on each fide differ, the de- 
cree muſt be taken to the Maſter's office, to 
whom the cauſe is referred, and the bill of coſts 
left there, taking out a warrant on leaving the 
ſame, and at the return thereof another war- 
rant to proceed thereon; and if the adverſe 


party do not attend, a third warrant to proceed 


upon the bill of coſts: and if no attendance is 
given by the adverſe party, the Maſter pro- 
ceeds ex parte, but before that be done, the 
perſon ſerving the warrant muſt make oath of 
the due ſervice of each warrant upon the adverſe 
clerk in like manner as the order to ſet down 
the cauſe is ſerved. 


The coſts purſuant to the taxation being paid 


or tendered to the adverſe clerk in court, and a 


certificate or receipt from him, that the ſame 


are paid, or an affidavit made and filed of a 


tender or refuſal thereof; the defendant applies 


to the regiſter, with the order for reſtoring the 


cauſe, accompanied with a certificate or receipt 


of the taxed coſts being paid, or an affidavit as 
before mentioned, and the regiſter ſets down 
the cauſe to be heard next after rhe cauſes then 
appointed to be heard, The regiſter will not 
ſer down the cauſe without ſeeing the receipt or 
affidavit of the tender, and refuſal of the coſts; 
and unleſs the cauſe be ſer down, it ſeems, the 
regiſter will at the inſtance of the plaintiff cer- 
tify there is no order whereby cauſe is ſhewn to 


8 


x Clerks 


the 


— EF TY r 


Court of Chancery. 
the contrary of the decree, the order being 


conſidered. of itſelf to be no ſtay of proceedings. 


In a cauſe where there was a decree uiſi 
againſt two defendants, who made default, the 
plaintiffs being three aſſignees under a commiſ- 
ſion of bankruptcy; after the decree new aſſig- 
nees were choſen, who brought a ſupplemental 
bill in the nature of a bill of revivor, and at 
the hearing the ſame defendants made default 
again: | e 
wy the queſtion was, whether the plaintiffs, 
the new aſſignees, could have any other decree; 
but that the defendants making default might 
ſhew cauſe why the order ſhould not be made 
abſolute for carrying the former decree into ex- 
ecution, which decree was only anle/s cauſe. 

Lord Chancellor; This occaſions great delay 
and expences; but the queſtion is, whether the 
plaintiffs in the ſupplemental bill have prayed 
any more than that the defendants making de- 


fault ſhould ſhew cauſe. They ſhould have pray- 


ed, that the, defendants at the ſame time might 

ſhew cauſe why the former decree ſhould not be 

made abſolute. And upon further conſideration 

the Chancellor made this order, © Let the 

tormer decree be revived, and let the plaintiffs 

in the preſent cauſes ſtand in the place of the, 4 

former to all intents and purpoſes, and be at others v. 

liberty to ſerve the defendants with a /ubpana ein and 

to ſhew cauſe againſt the former decree.” i. 
If any one of the defendants appears to 

be an infant, and any thing is prayed againſt 

bim, he muſt in all caſes have a day given 

him to ſhew cauſe. The words of a decree, 

ſo far as the ſame reſpect the infant defend- 

ant, are thus: * And this decree is to be 

binding upon the ſaid A B the infant, unleſs 

he ſhall, in ſix months after he ſhall attain his 

Vol. I, | 81 age 
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age of twenty-one years, (being ſerved with 
proceſs for that purpoſe) ſhew unto this court 


good cauſe to the contrary: and this ſubpena 


to ſhew cauſe muſt be obtained as before, direct- 
ed and ſerved upon the defendant upon his 
coming of age, in the uſual manner; and upon 
affidavit and certificate, the decree may be 
made abſolute by motion of courſe, in like man- 
ner as a decree by default of appearance. 

But when he comes of age, and ſhews cauſe 
within the ſix months, even here it is ſaid, that 
of late it hath been doubted, whether the infant 
ſhall put in a new anſwer or not, and make a 
new defence. If he is not admitted to do this, 
to what end was there a day given him to ſhew 
cauſe? And heretofore it was never doubted, 
but that an infant, when he came of age, might 
upon motion, and with leave of the court, put 
in a new anſwer, and make a new defence, if 
his guardian had not made a proper defence for 
him, or miſtaken his caſe: and this ſeems 
grounded upon the higheſt reaſon ; for taking 
it for granted, (which is not to be denied,) 
that nothing can bind an infant, unleſs the act 


to be done plainly appears to the court to be 


for his benefit; and then it ſhall, which is 
ſupported by a multitude of precedents; why 
then ſhall he not by the indulgence of the court 
put in a new anſwer, eſpecially when it appears 
to the court, that the defence made during his 
infancy was totally wrong? If he is to be bound 
by his former defence, or by his former anſwer, 
to what end had he a day to ſhew cauſe? For if 
that defence is only to be gone upon, as the 
decree was juſt then, ſo it will be now; but if 


he is to make a new defence, or a new caſe, it 


may vary from his former, and in that caſe the 
4 decree 


Court of Chancery, 631 
decree upon this new defence, may appear to | 
t be very unjuſt, and may be reverſed. | Ol — 
2 So in the caſe of a feme covert, where a bill! 
A is brought againſt her and her huſband during 


$ coverture, and where he claims merely in her 
n right, and then dies, and the right ſurvives to 
e the wife: it was never in this caſe ſaid, but 
5 the wife is at liberty to file a new anſwer, and 


make a new defence, and draw into queſtion 
and examination the validity of the decree ob- 
tained againſt her during coverture, and avoid 
and reverſe it, if there is juſt cauſe for it. Ibid. 6 
But where the equity of redemption of a | 
mortgage comes to a feme- covert, againſt 
whom and her huſband a bill is brought to 
forecloſe, the feme is liable to be abſolutely 
forecloſed though during the coverture, and 
ſhall have no day given to her or her heirs, Mallack vi 


Gatton, 
to redeem after the coverture ſhall be deter- P. wil; 
mined, 352 


Thus where one ſeiſed in fee deviſed his lands 
to his wife for the payment of his debts, and 
died, leaving an infant daughter and heir: 
the bill was brought by the creditors for the 
lale of the eſtate, and the infant heir made a 
defendant, who anſwers by guardian, and the 
eſtate was decreed to be ſold, the other de- 
fendant Jeffs being a purchaſer under the de- 
a which as to the infant heir was only nf 
cauſa, | 

Afterwards, and before the decree was made 
abſolute, the infant coming of age, moved the 
Maſter of the Rolls, that ſhe might be at liberty 
to put in a new anſwer, and thereby. ſet forth 
her right to the premiſes, which (as it was 
alleged) was not fully done by the former 


anſwer, 
Sſ2 But 
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| But the counſel who moved it, not being fully 

inſtructed, and his Honour thinking this motion 

to be ſomewhat ſpecial, ordered it to be moved 

again: accordingly, at another day the ſame 

motion being made, the Maſter of the Rolls 

ſaid, that he had been' attended with a caſe 

wherein his predeceſſor (Sir John Trevor) upon 

a petition ex parte, only made an order that an 

infant coming of age might put in a new anſwer; 

and that upon better information, he under- 

ſtood it to be a matter of courſe, and that there 

was no other way than this for the infant to ſet 

forth his title, which he ought to have an op- 
portunity of doing. N 

Thus there was no reaſon why he ſhould be 


( 

bound by the anſwer of her guardian, for that. 

would be, at the ſame time that the court gave t 

her liberty to ſhew cauſe, to tie up her hands c 

. Will. from ſhewing cauſe. t 
Fountain e, So alſo where a plaintiff, an infant, exhibited 

fen. his petition, for leave to bring a new bill, k 

ſhewing that his cauſe had been miſmanaged c 

by his former ſolicitor, and making out the WM b 


ſame by affidavits, the court gave him leave to 
bring a new bill; the defendant appealing from fr 
this order to. the Houſe of Lords, ſhe was let 0 
into the poſſeſſion of the premiſes in diſpute; ef 
but they gave leave to the plaintiff to ſhew de 
2 P. Will. cauſe, within ſix months after he came of age. 


Jokn Napier In a ſubſequent caſe, where it was objected, in 
dag, that an infant came too early to object to be 
decree, but ought to ſtay till he came of age, dil 
Lord Chancellor Hardwicke was of opinion, | 
that an infant is proper in applying to put in ce 


better anſwer, where there was a foundation 
for the application; as where he might not be 


able to come at the ſame evidence when he 
came 


Court of Chancery, 
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ly came of age, and the fact he wanted to examine 
on to was of long ſtanding, and the witneſſes con- 
ed ſequently very old, and might die before he 
me attained his age of twenty-one. Bennet v. 
olls | Note, The conſequence of an infant's putting —— — 
ale in a new anſwer is, that he may examine wit- # 
50n neſſes anew to prove his defence, which may l; 
an be different from what it was before. 2 P. Will, i 
er; But it has been held, that in caſe of a decree **" fi 
ler- of forecloſure againſt an infant, though ſuch in- | 
ere fant ſnall have ſix months time after he comes Li 
ſet of age to ſhew caule againſt the decree, yet he y 
op- is not, when he comes of age, to ravel into the [| 
account; nor is he ſo much as entitled to re- i 
| be deem the mortgage, by paying what 1s reported 
that Wl due, but is only entitled to ſhew an error in 
gave the decree. Both theſe points were clearly laid 
ands Wl down by the Lord Chancellor, as agreeable to 
the conſtant practice. Mallack v. 
DIted So in the caſe of Lyne v. Willis, heard at the 5 b. Will 


bill, Rolls 13th May 1730, this was admitted by the 332. 


aged counſel on both ſides, and alſo by the court, to 
t the be the ſettled practice. 

ve to An infant, unleſs there is new matter, or 
from fraud, or colluſion, is bound by a decree made 
as let for his benefit; and with reſpect to perſonal 
pute; eſtates, except for theſe cauſes, the parol never 
ſnew demurs. | | 

f ages Where there is a decree for the benefit of an 
-Ced, infant, and he dies, his executor, though it may 
to be for his own advantage to do fo, ſhall never 
f age, diſpute the decree. | 1 1 Atk. 631, 
inion, It has been held, that where an infant con- 
t mag ceives himſelf aggrieved by a decree, he is not 
dation under a neceſſity to ſtay till he comes of age 
not be before he ſeeks redreſs, but may apply for that 
en ” Purpoſe as ſoon as he thinks fit; neither is he 
ca 


813 bound 
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bound to proceed by way of rehearing or bill 
of review, but may impeach the former decree 


by an original bill, in which it will be enough 


for him to ſay the decree was obtained by 

fraud and colluſion, or that no day was given 

him to ſhew cauſe; and in caſe of an erro- 

deig Will. neous decree againſt an infant, Mr. Vernon vſed 

— v. always to adviſe the bringing of an original 

Ca. Temp. bill to ſet it aſide ; but in ſuch bill, to allege 
Talb. 201. ſpecially the errors in the former decree, 

But on a bill to ſet aſide a decree againſt an 

infant for fraud, if the ſame be not fraudulent, 

Ibid, 735. though in every reſpect not ſo equitable, the 

ee, e court will not ſet it aſide: however, on ſug- 

Teyleur. geſtion of, a groſs fraud, the court will, upon 

2 pP. Will, an original, both over-rule a plea of a decree, 

Lions and a report made and confirmed thereon, if 

Manſell, the ſuggeſtion of fraud be not denied. 

Where the plaintiff had a decree i, and 

did not appear, his Honour looked upon it as 

Sel, Caſ. in ine up of the judgment, and diſmiſſed the 


Clan. 6. 30. bill with coſts. 


* 


Of the Operation and Efect of a Decree with re- 
elt to Proceedings and Judgment at Law, 


Man made his will, and died indebted to 
ſeveral perſons by bond, more than his 
perſonal eſtate would pay; a bond-creditor of 
the teſtator's brought a bill againſt the execu- 
tor, to have a diſcovery and account of the 
perſonal eſtate, and a ſatisfaction of his debt; 
at the hearing, the executor made default, fo 
there was a decree againſt him for an account 
and ſatisfaction out of the aſſets ni, &c.: be- 
fore the decree was made abſolute, _— 
ond- 


— % co as ads #4 aw tows — © n 


Court of Chancery, 
bond-creditor of the teſtator brought an action 
of debt at law againſt the executor upon a 
bond; he appeared, and becauſe he could not 
plead this decree at law, ſuffered judgment to 
go againſt- him by default; and the account 
being carried on before the Maſter, the queſ- 


tion before him was, whether he ſhould allow 


this judgment on the account? and he being 


in doubt, reported the matter ſpecially to the 
court for their direction. l 


The Maſter of the Rolls was of opinion, 


635 


that the decree muſt be preferred; and it com- Pat in 
an. 79. 
ſeph v. 


ing now to be reheard before my Lord Chan- 
cellor, he was of the ſame opinion. | 

An executor pays bond debts, before money, 
on a decree againſt his teſtator. Per Curiam, 
Clearly he ſhall not be allowed thoſe payments 
on his account, - becauſe the decree here is 
equal to a judgment at law. | 

But in the caſe of Dunſton v. the Earl of 


1 


Oxford, where A and B were both creditors by 


ſpecialty of I S, who died and left an execu- 
tor, againſt whom A brought a bill in equity 
for a diſcovery of aſſets, and to be paid his 
debt; and pending ſuch ſuit, the executor vo- 
luntarly, and without ſuit, paid B's debt: up- 
on an account decreed on A's bill againſt the 
executor, the latter craved an allowance of this 
payment; and it was decreed by the Lord 
Keeper Wright, that the executor ſhould not 
have an allowance thereof; ſeeing, that before 
payment was made, a bill in equity was brought 
by A, of which the executor had notice; and 
a bill in equity is equivalent to an action at 
law, pending which action an executor cannot 
make a voluntary payment of any debt. From 
this decree, an appeal was afterwards brought 

814 in 


O. 
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| 5 in the Houſe of Lords, where the decree was 
reverſed; and the reaſon on which the Lords 
A | principally grounded this decree of reverſal 


3 3 P. win. was, for that as the debts were of equal de- 
$ Fr.) Forthe Sree, and ſince a deeree of the court of Chan- 


caſe of Dar- cery cannot be pleaded at law to an action 

000,04 brought againſt an executor upon another debt 

Pree. in Of equal nature, therefore ſuch executor might 

Chan, 17% juſtify the payment of another debt of equal 
295, 296, Nature, even pending a bill of equity. 

This point does not appear to have been 

ſettled till ſome time after : but it is, however, 

now become the eſtabliſhed doctrine, that a 

decree of the court of Chancery 1s equal to a 

Judgment in a court of law; and where an 


executrix of A, who was greatly indebted to 


ing ſued in Chancery by ſome of them, appear- 
ed and anſwered immediately, admitting their 
demands (ſome of the plaintiffs being her own 
daughters), and other of the creditors ſued the 
executrix at law, where the decree not being 
pleadable, they obtained judgments ; yet the 
decree of the court of Chancery, being for a 
Juſt debt, and having a real priority in point 
of time, not by fiction and relation to the firſt 
day of term, was preferred in the order of pay- 
ment to the judgment, and the executrix pro- 
tected and indemnified in paying a due obe- 
dience to ſuch decree, and all proceedings at 
Jaw againſt her ſtayed by injunction “. 

2 Alk. 385, In a ſubſequent caſe of Smith and Styles, 
where a bill was brought againſt Scyles, and at 


* Morrice v. the Bank of England, Decre*d firſt at the Rolls, by Sir 
3 Jekyll, in Auguſt 1935, which was firmed by Lord Talbot in 
ovember 1736, and his Loroſhip's decree affirmed in Parliament in May 
1737. 3 P. Will, 401. Note (T.) Ca, Temp. Talb. 217. and 4 Bro. 


the 


P. C. 287. 


divers perſons in debts of different natures, be- 
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Court of Chancery, 


the hearing there was a decree, whereby it is 
reterred to the Maſter to ſee what was due to 


| the plaintiff, Soon after the defendant died, 


and by his will appointed H P his executor, 
who (before the Maſter had made his report 
of what was due to the plaintiff) confeſſed 


judgment to his father for 60001. The Maſter. 


afterwards reported 20001. to be due to the 
plaintiff under the decree. 

The point was, which ſhould have the pri- 
ority, the decree, or judgment at Jaw. 


Lord Chancellor: This point was ſettled in 


Morrice and the Bank of England, where it was 
ſettled, that the nal decrees of this court are 


equal to final judgments at law, and which is 


firſt obrained, ought to be firſt paid. 
But it is certain, that if a decree is e e 
computet, it cannot be put upon an equal foot- 


ing with a judgment confeſſed by an execu- 


tor, and before a Anal decree the executor may 
certainly confeſs judgment ; for the decree 


quod computet does not vary the demand, not- 


withltanding the words are inſerted in the de- 
cree, © That each party do pay; for theſe 
words are only a direction to the Maſter, to in- 
ſert what ſhall appear to be due upon the ba- 
lance to either party ; and when the order is 


made abſolute, the money is to be paid to the 


perſon reported to be intitled. Theſe decrees 
have been truly compared to interlocutory judg- 
ments at law. | 
Suppoſe a man dies indebted by bond, and 
is likewiſe indebted by covenant, and an ac- 
tion is brought upon the covenant, and an in- 
terlocutory judgment is quod recuperet, &c. 
and before the writ of inquiry of damages is 
executed, and final judgment entered up, the 
teſtator 
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teſtator dies, and the executor confeſſes a judge 


ment to the bond-creditor, he may plead it in 


bar to a ſcire facias upon the action of cove- 


nant. 

So in equity upon a decree guod computet, 
it does not pals into in rem judicatam, till the 
final decree. It was ſaid in the Houſe of 
Lords, in the caſe of Morrice v. the Bank of 
England, that in a decree quod computer, it is 
impoſſible to pronounce who will be the debtor 
or creditor ; and no ſtreſs is to be laid upon 
the words in the decree, ©* That each party do 
pay.” The judgment-creditor in this caſe muſt 
have the preference. 

Actions at law were brought by ſeveral bond. 
creditors againſt an heir at law, who was alſo 
deviſee: a bill in this court was alſo brought 
againſt the heir at law by other bond-credi- 
tors, on behalf of themſelves and the other 
creditors, to have ſatisfaction out of the real 
and perſonal aſſets: a decree was obtained by 
them ; an account of the debts directed, and a 
fale of the real aſſets deſcended, in order to a 
ſatisfaction of their demands. 

The heir at law brought a bill to have an 
injunction to reſtrain the bond-creditors, who 
had ſued at law ; for that after a decree for a 
ſale, there was no inſtance of creditors being 
allowed to proceed at law to affect that eſtate, 
when the fund itſelf, by which ſatisfaction was 
to be made to the creditors, was taken from 
the heir at law, who was brought before the 
ney in reſpect of his title only, not his per- 
on. 1 1 

On the other ſide it was ſaid, that the ſenſe 
of the court always was, that it was out of its 
power to take away any remedy from 155 

| itor, 
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Court of Chancery, 


ditor, to prevent the miſchievous conſequences 
i of one creditor's chalking out a method by 
-] which the reſt muſt proceed ; for then it would 

be eaſy for the heir at law to ſingle out one 


» WW creditor, and get him to bring a bill againſt 
e him for that effect. 

f Lord Chancellor: In. an action at law againſt 
f executor or adminiſtrator by ſeveral * 4 


he may confeſs judgment to which he pleaſes, 
though to one who brought his action ſubſe- 
quent to the reſt, and he may plead that judg- 
ment againſt the others. Thus where one cre- 
ditor ſues at law, and another by bill in equity, 
the executor has there no remedy, though a 
decree is obtained here, for he cannot plead 
that decree at law, becauſe the courts of law 
do not allow of it: ſo that though the decree 
is obtained here firſt, yet the creditor at law 
may proceed againſt him, and take the aſſets 
out of his hands; and the executor has no 
other remedy than to bring a bill in this court, 
ſerting forth that decree, and praying an in- 
junction againſt that other creditor, to ſupport 


the decree of this court, and to prevent a double 
an charge. | 


who During the courſe of theſe two cauſes, the 
Ir 4 executor cannot bring a bill for an injunction, 
eing as the court cannot tell which will obtain judg- 
tate, ment; for if the creditor ſuing at law does, he 
was . muſt firſt be ſatisfied, as he will then gain a 

from reference in courſe of adminiſtration, both at 
the lov and in equity; but if the decree is firſt 
per- obtained, the court will then reſtrain: and this 
was the ground of the caſe of Morrice v. Bank 

ſenſe of England ; for had not the executor who ſued 
of its in this court obtained a decree firſt, and the 
- quantum of the demand thereby aſcertained, 
tor, | 
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the court would not have interpoſed by injune- 


tion againſt the other creditors as it did ; which 


was affirmed by the Lords, an injunction be- 
ing the only method by which the court can 
eſtabliſh its decrees. 

So if ſeveral creditors proceed in this court 
for ſatisfaction by different bills, the court will 
nor ſtop the ſuit of one, becauſe of the pen- 
dency and priority which may be gained, al- 
tho” this creates an entanglement and difficul- 
ty upon the eſtate : accordingly, in ſuch a caſe 
of five different bills againſt an executor, who 
was ready to adminiſter the aſſets, and applied 
to the court to have them all heard together ; 
for that purpoſe, Sir Joſeph Jekyll, who was 


willing to attain that equality, poſtponed the 


cauſes; which order, upon motion to Lord 
King, was diſcharged ; for that before a decree 
obtained, the proceedings in law or equity could 
not be ſtopped, or the chance prevented of 
gaining a priority in point of payment in the 
adminiſtration of aſſets ; but he did not doubt 
the granting an injunction, if a decree was ob- 
tained ; becauſe the executor could not plead 
it at law, which he can in this court. 

Then how ſtands it as to the heir at law, 
who is alſo deviſee in the will? But that makes 
no difference; for a deviſe to an heir at law 1s 
conſidered as land deſcended in this court, and 
does not want the aid of the fatute of frauds. 
It is ſaid, that during the courſe of the cauſe 
the heir at law applied for an injunction, which 
was diſſolved: and therefore it would be in- 
conſiſtent in the court to grant it now. But 
there is no inconſiſtency, upon the principle of 
comparing it to the caſe of an executor or ad- 
miniſtrator; becauſe it was during the courſe 
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Court of Chancery, 641 

of the cauſes, where there was no ground to 
| grant an injunction, as the judgment at law 

might be obtained before the decree in this 
court, and thereby gain a preference :, but now 
the court is to ſupport its own juriſdiction, 
and give the benefit of the decree, which is 
obtained, to the creditors entitled to it, and 
conſequently by injunction or order reſtrain the, „ , 
others from proceeding at law: and an injunc- 213, 214. 
tion was accordingly granted. eg 

Another inſtance may be mentioned where- 
in this court will relieve an heir, notwithſtand- 
ing a bond=creditor had a clear remedy at law: 
the fatute has changed the law, not only with 
regard to lands deviſed, but lands deſcended ; 
in an action by a bond-creditor before the ſta- 
tute, if there was an alienation before the teſte 
of the original writ, riens per deſcent at the 
time of the writ purchaſed was a defence, 
and then no ground at law to charge with the 
value; which 1s altered by the ſtatute. If then 
this court has decreed a ſale, in which the heir 
has joined, and another bond-creditor brings 
an action at law to have ſatisfaction out of the 
lands, upon his pleading riens per deſcent, ac- 
cording to that alteration, he will be charged 
with the ſum of money for which the eſtate 
ſold, he having joined in the conveyance: nor 
would the common-law court take notice that 
the ſale was directed by a decree of this court; 
but upon a bill by the heir at law, he would 
have an injunction : otherwiſe it would be a 
great hardſhip for him; for after recovery 
againſt him for the value of the lands deſcend- 
ed, he muſt take his chance, whether the-lands 
decreed to be ſold would ſell for ſo much as he ver. 
is decreed to pay. 215, 


But 


— — — ee —ñ — — — E 
. > : 7 2 — = 


— > . 


—— 
Are 


2 


— 


> ii 
| 
f 
. 
Fa 
q 
| f 
il 
9 
f 


2145 


» 
— 7 * «I - * — - 2 2 — Fog 2 r 7 3 T2224. 440) £ x * 2 — - 8 * — A 2 
* 4 8 5 1 CEE > 2 & _ A 2 F ARES 4 2 1 1 8 I * . 2, 8 8 2 A > 8 8 * CEE — r — . . a * 3 b 
J Se = Rr —.. — ata e R * * 9 4 - E l. 2 > l lies ES, E IJ "2. "6 TIPS WA Ea, 7s Or «Xe AT © fs con ren ore : r nan <. 
E 2 f * 1 n * * 1 a 2 4 \ 4 2 2 7 . rr 7 „„ * * a W r 6 823 2 a n+ ah bh < n 8 a * * 0 = TITS" 9 4 
3 nl . = Mt 3 n 2 E ̃²˙ Ion CEOS FAS n ECT . „ i Lo 8 7 2 = „ SCC es F 
* r N — - - * * - 2 : " A — W — , 8 4 * * * ” = * — 2 " 
* — — Et ²˙ ſA . —²—. bl: . . _ —— — — — — . CN — * _ 0 * " n ran , 


642 : The Pꝛactice of the 


But the chief conſideration is, the impoſſibi- 
lity to have ſatisfaction, unleſs. the court ſup- 
ports its decrees; the principle of which is, 
that the court does not take away the priority 
of a creditor, but only ſupports its rule, That 
a decree of this court is equal to a judgment at 
lau: and then a preference will be given in 
priority of time only, as in judgment in the 
i vel. 215, courts of law. | 
So in a late caſe it was held, that a decree 
at the ſuit of creditors againſt an executor, 
for an account of the perſonal eſtate of the 
teſtator, will bind other creditors ; and if they 
Douglas and {ue at law, the court will award an injunction: 
Clay, be- alſo where there was a decree for payment of 
ore Lord a 
Cambden, debts at the ſuit of truſtees, and though the 
aun Feoru- parties had not proceeded under that decree, a 
y 1767. , : 3 , 
x Brown's Creditor was reſtrained by injunction from pro- 
— x Rep. ceeding at law againſt the executor. 

In this laſt caſe a difference was endeavour- 
ed to be taken between that, and thoſe of 
Martin and Martin, and Douglas and Clay, that 
the bills in thoſe caſes was filed by creditors, 
where the decree was in the nature of a judg- 
ment in their favour ; but in this caſe the bill 
was filed by zruftees : that in the caſe where a 
bill was filed by a creditor, thoſe who come in 
contribute to the ſuit ; that here there was no 
order for creditors to come in, and that they 
could not make themſelves parties, but mult 
wait till the other parties chooſe to carry the 
decree into execution ; then mult abide by the 
decree, however erroneous, as they could not 
re-hear the cauſe; and if any party ſhould die, 
they could not revive the ſuit, but muſt bring 
a new bill to have the benefit of the decree; 
and as this was the firſt inſtance of an appli- 
| | Cation 


Court of Chancery, 


a cation to reſtrain the proceeding at law, upon 
- the ground of a decree upon which 20 creditor 
was 4 party, it ought not to prevail. 


But the Lord Chancellor thought there was 


in before the Maſter; and the reaſon why the 
injunction is granted is this, that this court, 
having taken the fund into its own hands, will 
not permit the executor to proceed at law. 

Where it is ſaid, that a decree in equity is 
equal to a judgment, and muſt be paid ac- 
cording to their priority; this muſt be intend- 
ed of a perſonal eſtate; a decree for a debt 


ſonam, not in rem : and the remedy upon a de- 
cree to affect the land is only for a contempt 
by ſequeſtration ; and that that is but a perſonal 
procels, appears clearly from its falling and 
abating at the death of the party : on the other 
hand, an extent upon a judgment does not fo 
abate : judgments did not affect the lands un- 


plainly does not, for if ſo, a decree would af- 
fe& but half the land, as a judgment does; 
whereas, upon a ſequeſtration, the plaintiff takes 
the whole profits; that if a decree for a debt 
ſhould be obtained, the defendant dies, leav- 


in fee, the latter would not be affected by the 
decree in the hands of the heir, as it would in 
the caſe of a judgment. 

2 P. Will. 622. Vide alſo 1 Veſ. 496. alſo 3 Atk, 594. Hawkin 


formance of a decree, 


no difference, for the creditors here may come 


does not bind the real eſtate, acting only in per- 


ing no perſonal eſtate, but a large real eſtate 


What 
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til the ſtatute of Meſtminſter 2. which can hard- 73 raw. x; 
ly be thought to have included decrees; it“ 18. 


Per Sir Jo- 
ſeph Jekyll, 
v. Crook 3 
where it is ſaid, that although a ſequeſtration on meſne proceſs be determined 


by the death of the party, yet it is otherwiſe where it iſſucs for the non - per- 
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What Perſons are bound by the Decree, 


X LE original parties to the ſuit, or thoſe 
that are made parties thereto, or to the 
decree, of full age, compos mentis, &c. and 
ſuch as claim under them, pendente lite, are 
225, regularly bound by the decree. 
Where one comes in pendente lite, and while 
the ſuit is in full proſecution, and without any 
colour of allowance, or privity of the court, 
Toth. 45. there regularly the decree bindeth ; but if there 
were any intermiſſion of ſuit, or the court 
were made acquainted with the conveyance, 
the court is to give order upon the ſpecial 
Ibid, matter according to juſtice and equity. 
A decree binds (or rather alters) not the 
(legal) intereſt; but it binds the per/on, who 
may by the decree be ordered to convey and 
aſſure the intereſt; and if he. refuſes to obey 
the decree, the court will impriſon him till he 
conform; and it ſo far affects the right and 
title to lands and goods, that the court, by ſe- 
queſtration and injunction, doth diſpoſe of the 
poſſeſſion to whom it judges the right in con- 
Toth. 10. ſcience to belong. 4 5 
A decree will ſometimes bind perſons not 
parties or privies, as where four are named 
to defend for a pariſh, the decree will bind 
the inhabitants ; ſo, in caſes of incloſures of 
common, ſuits to ſettle the cuſtoms of a ma- 
nor; and a decree will bind ſome tenants who 
are not parties, and others who oppoſe it; 
otherwiſe ſuch ſuits would be endleſs: if, where 


there are ſuch numbers, all muſt be parties, 
: | there 
| 8 
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Court of Chancery. 
there would be perpetual abatements, and no 
right could be done. 
A purchaſe pendente lite, though without ac- 
tual notice, and for a valuable conſideration, 
yet ſhall be ſet aſide ; and though in this caſe 
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t Chan, Caf, 
48. 272, 


134. 


Caſ. in Eq, 


Abr. 163. 


the rule of equity be hard, it is in imitation of 


the common law, where in a real action, if the 
defendant aliens pending the writ, the judg- 
ment will over- reach the alienation; but as it 
is hard enough in ſome caſes to make people 
take notice of a decree, it is harder ſtill to ob- 
lige them to take notice of a pendency of a 
ſuit; and in a caſe of a real purchaſe pendente 
lite, the plaintiff is to be held to Arict proof; 
and if any flaw at the hearing be on the plain- 
tiff's ſide, the court will not let him amend; 


2 P. Will. 


but if the purchaſe pendente lite be fraudulent, 483. 


and to elude the juſtice of the court, it ought 4 C. 


to be highly diſcountenanced. „ 


Where a perſon attends a cauſe to which he 
13 a defendant, and had notice of the dectee 
by being preſent when it was pronounced, if 
he does any act in contravention to it, he is 
guilty of a contempt, and liable to be com- 
mitted to the Fleet, 

A decree is not an implied notice to a pur- 
chaſer after the cauſe is ended, but it is the 
pendency of the ſuit that creates the notice; for 
a it is a tranſaction in a ſovereign court of juſ- 
tice, it is ſuppoſed all people are attentive to 


what paſſes there, and it is to prevent a great- 3 Alk. 494, 


er miſchief that would ariſe by people's pure 
chaſing a right under litigation, and then in 


conteſt ; but where it is only a decree to ac- 


count, and not ſuch a one as puts a conclu- 
lion to the matters in queſtion, at is ſtill ſuch 
a fuit as does affect people with notice of what 

Pei, I. * is 


2Atk. 365. 
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is doing: and no cauſe has gone fo far, and 
it would be very inconvenient, if where money 


is ſecured upon an eſtate, and there is a queſ- 


tion depending 1n this court upon the right of 
or about that money, but no queſtion relating to 
the eftate upon which it is ſecured, but is whol- 
ly a collateral matter, that a purchaſe of the 
eſtate pending that ſuit ſhould be affected with 
notice by ſuch implication as the law creates 

3 Alk. 392. by the pendency of a ſuit, 
A decree for a forecloſure of a redemption 
Chan. Caf, againſt tenant in tail binds his iſſue, and alſo 
22 the remainder-man, who claims by a voluntary 
1 Ven. 57, ſettlement of the tenant in tail, although no 

123. party to the decree. 

If the lord of a manor is decreed to admit 
copyholders upon a fine certain, a copyholder, 
not a party, ſhall take advantage of the decree. 

Lands were ſettled on truſtees for raiſing 

portions for daughters; on a bill for a ſale, the 

court decreed the heir to join in the ſale, al- 
2 Vern, g9. though he had no legal intereſt, 


What Perſons are not bound by a Decree. 


Decrzsz againſt a lord of a manor will 
A not bind copyholders in fee, or freehold- 
ers for life, who were no parties to the ſuit; 
nor any one who has an intereſt therein, and 
is not a party or privy thereto ; neither ſhall it 
bind a remainder-man who is no party. 

If one defendant is in contempt to a ſe- 
queſtration, and a decree is made againſt other 
defendants ; that does not bind the defendant 
in contempt, but he may afterwards appear 

:Vern, 224. and anſwer, and have the cauſe heard, 


3 One 3 


Lint 


Court of Chancery. 


d ' One defendant pleaded outlawry in the plain- 

y tif; another defendant anſwered, and a decree 

(- Wl paied againſt him: afterwards the defendant 

of who pleaded the outlawry brings an original 

to bill to ſet aſide this decree, and it was done, he :Chan. Caf. 

al having a title paramount to the former plain- Bg. Reg. 

be tiffs. | 

th If a decree was made in favour of a feme, 

tes to hold and enjoy lands until a debr due to 
her is paid, and ſhe is in poſſeſſion of the land 

on under this decree, and marries; the huſband 

uſo Wl may aſſign it without any conſideration, for it 

ary is in nature of an extent “*. 

no A purchaſer ond fide before the bill exhibit- 
ed, not being a 2 by the bill, nor by or- 

mit i der, ſhall not be bound by the decree, nor any 

der, one who does not appear gratis, nor was ſerved 

ree. With /##pzxna to hear judgment, 

ling | 

the | 

al- 0 Rebearings ; and herein of the Caveat to pre- 


vent the ſigning and inrolling of Decrees, 


ly by the decree either party thinks himſelf _ 

a aggrie ved, he may petition the Lord Chan- 
ſellor for a rehearing, whether the cauſe was 

will bead before his Lordſhip, or any of the Judges 


hold- ling for him, or before the Maſter of the 
ſuit ; bolls: for whoever may have heard the cauſe, 

, and lis the Chancellor's decree, and muſt be ſiggn s- 
nall it n by him before it is inrolled, which is done Vs. fats 
; lf courſe, unleſs a rehearing be delired. e. 30. 

a le- 

- other J. Williams, 200, 201. Note, Suppoſe a judgment be given to 
dant nuuſt for a feme ſole, who married; and the' cognizee of the judg- 

2n4An mut, and the wife thereupon, by the conſent of ſuch truftee, is in poſ= 

appear en of the land extended ; the l iſband in this caſe may alone aflign 


i ended intereſt, as he might the truſt of a term to which his wife 
ale. Vid, 1 Vern» 7. 2 Vern, 27. Prec. in Chan, 419. 


One Try Every 
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Gib. Rep, 
151, 152. 


s Þ, Will, 

609, 

Burnet WU, 
I icobaeld, 


The Praftice of the 


Every petition for a rehearing muſt be ſign. 
ed by two counſel of character, uſually ſuch 
as have been concerned in the cauſe, certify. 
ing that they apprehend the cauſe is proper to 
be reheard : and upon the rehearing, all the 
evidence taken in the cauſe, whether read be- 


fore or not, is now admitted to be read; be- 
cauſe it is the decree of the Chancellor him 


ſelf, who now only fits to hear reaſons why it 


ſhould not be enrolled and perfected, at which | 
time all omiſſions of the evidence or arguments | 


on either ſide may be ſupplied, 
If either party then intends to rehear the 


cauſe, the firſt ſtep to be taken is, to enter a} 
caveat with the ſecretary of decrees and in- | 
junctions; and when the decree comes to be 
enrolled, the ſecretary muſt ſummons the par-} 
ty upon his caveat, and give him notice of the 


decree being come to his hands, for the pur— 


oſe of its being enrolled by the Lord Chancel- 
Ges and if after a decree, a caveat be entered 


to ſtay the ſigning and enrolling, it ſtays the 


ſigning twenty-eight days, (being a lunar 


month,) not only after pronouncing the de- 


cree, but twenty-eight days from prelenting it 
to the Lord Chancellor to be inrolled, and 


notice given by his Lordſhip's ſecretary to the 
clerk of the adverſe party: the caveat is en- 
tered with the Lord Chancellor, or his Ho- 
nour's ſecretary of decrees, by leaving a note, 
in the following form, with the bag-bearer of 


the Six Clerks office. 5 


cc [nl 
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ſuch 
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Court of Chancery, 


© In Chancery. 


«© Between Alexander Murray, plaintiff, 
William Gueſt, defendant. 


« Decree made by his Honour, dated 
the 31ſt day of January 1789. 


« Enter a caveat againſt inrolling 
this decree. 
Radcliffe, clerk. 
28th September 1789.” 


A motion was made to vacate the ſigning 
and inrolling a decree : no caveat to prevent 
the inrolment had been entered with the ſecre- 
tary for decrees and injunctions at the proper 
office, the party by miſtake having applied at 
a wrong place to enter the caveat; and when 
he afterwards went to the ſecretary for that 
purpoſe, it was not till after it had been ten- 
dered to his Lordſhip to be ſigned. 

Per Curiam: The court ſeeing the inconve— 
nience of the quick ſigning of decrees, is the 
reaſon of giving liberty to the party to enter a 
caveat, without giving any reaſon for it, which 
will prevent the inrolment for a month ; and 
therefore, though the inrolment in the preſent 
cale is fri/Fly regular, yet being ſo quick, it is 
within the reafon of the common-law courts 
ſiting aſide judgments every day, as on ſur-— 
prize, although they are ſtrictly regular: fo 
may this court vacate the inrolment of a de- 
cree, eſpecially when it partly ariſes on the de- 
fendant's miſtake : and upon theſe grounds the 
mrolment in the principal caſe was vacated. 


The party petitioning for a rehearing muſt. 


depoſit 10 J. with the regilter, gl. 10s. where- 
of is generally returned him, if he prevails in 


1 the 


O50 


* Cl. Tut. 38. 
Ord. Chan. 
208. 


10han. Rep. 
252. 
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the rehearing, though the court ſometimes 
orders it to be divided; and as to the re- 
maining 108. it is the regiſter's poundage, he 
having 12 d. in the pound for all money de- 
poſited with him, on his repaying the ſame: 
and on a rehearing being ordered, the cauſe 
is commonly ſet down for a certain day, on 
which it is to be reheard; and two days at 
leaſt before ſuch day, the petitioner is to leave 
for the Chancellor, (or the Maſter of the Rolls, 
if the application for a rehearing was made to 
his Honour,) a true copy of the decretal order 


appealed from, and alſo of the petition for 4 
rehearing ; on leaving which with his Lord. 


ſhip's or Honour's ſecretary, the party pays 5. 


The granting a rehearing ſhall not any way 
ſtop or hinder any proceedings on the order or 
decree appealed from, without the ſpecial or- 
der of the court; but that the party in poſſeſ- 
ſion of the order or decree ſhall be at liberty 
to proceed therein, as if no rehearing was 


gran red, | | 


a defendant to the end of the cauſe. 


As it is in the diſcretion of the court whe- 
ther they will grant a rehearing or not, it is 
equally ſo whether they will do any thing 
3. Will. thereon : and in the caſe of Mr, Ouſlow, Speak- | 
er of the Houſe of Commons, the court, on 


the circumſtances of the caſe, and the decree | 
| not 


When a plaintiff in a bill of revivor omit- 8 
ted to pray proceſs againſt one of the defend- | 
ants, yet ſeveral motions being afterwards made 
in his name in the ſuit, and a commiſſion exe- | 
cuted in his name, and then a decretal order 
paſſed, this omiſſion was held to be no cauſe F 
for a rehearing, the defendants having made this 
perſon a party by the proceedings, and all hav- 8 
ing ſubmitted to it, his name mult be uſed as 
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not being inrolled, refuſed to diſcharge an or- * 3P-Will 
: . note (D,) 

der for a rehearing, though at the diſtance of b, Lora 

about twenty-four years“: ſo where an agree- int the | 

ment was ſigned by the parties, and by con- Trinity 

ſent made an order of court, to ſubmit to ſuch * 773% 

decree as the court ſhould make, and neither 3 P. Will. 

party to bring an appeal, yet the cauſe was al- tel . 

lowed to be reheard. Fawcetts 
It has been held, that on the plaintiff's pe- 

tition to rehear, the cauſe is open with reſpect to 

him as to thoſe parts only complained of in the 

petition ; whereas the defendant is at liberty to 

object againſt every part of it: ſo in a caſe where 2 F. Will, 

one queſtion was, whether on an appeal to the“ 

Chancellor from the Rolls, the party might be 

admitted to read to any thing to which he had 

not before proved on the firſt hearing ? and 

the Lord Chancellor was of opinion he might; + Prec. in 

for that, as he ſaid, it was to be inrolled as Ba 45%; 

his decree, and the appeal was only to give aotea, 293. 

him an opportunity of hearing what could be rue 

offered why he ſhould not inrol it as his decree ; de is 

and therefore the cauſe was entirely open, and — , mc 


the party at liberty to offer what he could 443- R 

againſt his ſigning and infolling the decree ; R, 15. 

and in another caſe it was ruled, that on an 2 Ver. 464. 

appeal the whole caſe is open; but on rehear- Howard e. 

ing only ſo much as is petitioned againſt, 8 
In a ſubſequent caſe, however, it has been Geo. 1. 

aid, that on an appeal from the Rolls, the par- 

ty appealing may be let into e evidence 

which was not read there, provided he will 

give up his depoſit. an 

If a matter of fact be miſtaken at the hear- 

ing, it is to be ſet right by rehearing, and not 

otherwiſe; but if it be a ſmall miſtake, it is 10ban. Caf 

ſometimes rectified by petition to the Lord 

Chancellor, or Maſter of the Rolls, who heard 
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652 The Pꝛactice of the 
the cauſe; praying that all parties, with the 
regiſter, may attend with the minutes, and thar 
his Lordſhip or Honour would rectify the 
ſame ; on which an attendance is ordered, and 
the court, if they ſee cauſe, make an order 
for rectifying the minutes. | 
If. after hearing, a witneſs is convicted of per. 
| jury, advantage may be taken of it on a re- 
2Vern. 463. hearing. | . 
Decree nf, the defendant not appearing, and 
made abſolute; two years afterwards the de- 
fendant petitioned to have the cauſe reheard, 
on the uſual terms required in the caſe of a 


Vid. Aw bl. a * 
Nen rehearing; and ordered accordingly. 


Of ſigning and inrolling Decrees. 


N TIL the decretal order is drawn up, 

ſigned, and inrolled, it has the force on- 

ly of an interlocutory order, and 1s not final, 

but may be altered upon a rehearing, or ſome- 

Prad. Reg. times upon motion; but it cannot be croſſed, 

* altered, or explained, upon a bare petition on- 

3 ly, though it may be thereby ſtayed a while, 
Pra. Reg. till it can be moved in court. 

20 No decree or diſmiſſion ſhall be preſent— 

ed to the Lord Chancellor or Maſter of the 

Rolls to be ſigned, till it be ſigned by the ſix 

1 Px. Alm, Clerk in the cauſe, or his deputy; and if a de- 

20. cree, diſmiſſion, or injunction, be made or 

granted by any of the judges fitting in Chan- 

1 pr. Alm, Cery, it muſt be ſigned by them, or ſuch of 

26, , them as ſhall make or grant the ſame, .and 

. 14. afterwards by the Lord Chancellor. 


hearing the cauſe in this court, are to be drawn 
up, ſigned and inrolled, before the firſt day of 


the next Michaelmas or Eaſter term _ the 
ame 


All decrees or diſmiſſions pronounced upon 


« 
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fame ſhall be ſo pronounced reſpectively, and 
not at any time after, without ſpecial leave of 
the court; but if the decree 1s not inrolled BY Chan. 
within the time preſcribed by the rules and Prad. Reg, 
orders of the court, an application muſt be“. 
made by motion to inroll the decree unc pro 
tunc, which the court will order as of courſe. 
The clerk in court draws up the form of 
the decree for inrolment, reciting therein all 
the pleadings, orders, and material proceedings 
in the caule ; and for this purpoſe the ſolici- 
tor leaves all the neceſſary proceedings requi- 
ring inrolment with his clerks in court: and 
the ſeveral ,proceedings in the ſuit being put 
into proper order, form, and Janguage, are to 
be engroſſed upon treble ſixpenny ſtamped brief 
paper: this is called the docket. 


The Form obſerved in drawin g a Decree. 


« Lord Chancellor. Friday the gth day of 
March 1789, and in 
the 29th year of the 
reign of his M-jeſ- 
ty King George the 
Third. Between A 
B, plaintiff, C D, 


defendant. 


« This cauſe coming yeſterday, as alſo on 
this preſent day, to be heard and debated be- 
fore the Right Honourable the. Lord High 
Chancellor of Great Britain, in the preſence of 
counſel learned on both ſides, the ſubſtance of 
the plaintiff's bill appeared to be [ Here recite 
the bill briefly.) Therefore that the ſaid de- 
lendant may account, &c. [The prayer of 121 
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ill.] And to be relieved is the ſcope of the 


plaintiff's bill: whereto the counſel for the 
defendant alleged, That he by anſwer admits, 
Sc. ¶ Here Jet forth the ſubſtance of the anfwer.] 
Whereupon *, and upon debate of the matter, 
and hearing the will of the ſaid E F, the an- 
ſwer of the defendant, a paper-writing or ac- 
count of the teſtator's hand-writing relating to 
his eſtate, marked No. (1.) and the proofs 
taken in this cauſe read, and what was alleged 
by the counſel on both ſides, his Lordſhip de- 
clared, That,” &c. | Here ſet forth the decree 
of the court. | 

But note, That if a cauſe be heard upon bill 
and anſwer only, and the decree be thereupon 
made, then you ſay after the words coming on 
to be heard and debated before, &c, you ſay, 
c upon the bill and anſwer in the preſence 
of, Cc. I bereupon, and upon debate of the 
matter, Fe. [as in the order, ] this court doth 


think fit, and fo order and decree; and ac- 


cordingly it is ordered, adjudged, and decreed, 


that, Sc. | Here inſert the decretal part of the 


order on hearing. | 

And if it be a rehearing, upon the order on 
hearing, then after reciting the order on hear- 
ing, ſay thus; « With which ſaid order the 
ſaid defendant being diſſatisfied, he petitioned 
his Lordſhip for a rehearing of the ſaid cauſe, 
and to have the order rectified in ſeveral par- 
ticulars; and thereupon, by an order bearing 
date, Sc. it was ordered, that the ſaid cauſe 
ſhould be reheard the, &c. of, Cc. upon the 


defendant's depoſiting 101. with the regiſter, 


Here inſert the words of the order, beginning at M bereupin; for | 


where the depoſitions are read at the hearing, it is always ſaid upon read- 
ing the proofs, “ and alio ſuch exhibits or deeds, if any read at che hears 


ing. | [at 
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ſas you find by the words of ſuch order.] And 
the ſaid defendant having depoſited the ſaid 
101. accordingly, and the ſaid cauſe coming 
on to be reheard, in the preſence of counſel, 
Se. the counſel for the defendant inſiſted that, 
Fc. [ ſetting forth the ſubſtance of the defend- 
ant's argument, as recited in the order of rebear- 
ing.] whereto the counſel for the plaintiff in- 
ſiſted that, Sc. [| Reciting what the plaintiffs 
counſel inſiſted upon, as mentioned in the ſaid or- 
der of rehearing.) Whereupon this court did 
declare and decree,” Oc. [| according as it is ex- 
preſſed in ſuch order of rehearing. | And if up- 
on the rehearing, the former order be con— 
firmed, ſay, «© Whereupon, and upon de- 
bate of the matter, and hearing what could 
be alleged by counſel on both ſides, this court 
declared, that the decree formerly pronounced 
in this cauſe was juſt, and did accordingly 
order that the ſame ſhould ſtand,” &c. [as it 


is in the order.] 


In drawing up all diſmiſſions made upon the 
hearing of a cauſe, you uſe the ſame words of 
courſe as you do in drawing up the decrees. 

But towards the bottom or end of every de- 
cree or diſmiſſion you draw up, in the laſt 


ſheet upon the left hand you write theſe words, 
VIZ, : 


« It 4 grees with the records, orders, and re- 
port, and is examined by | 
AB, for the plaintiff.” 


Which AB is the plaintiff's fix clerk, if drawn 
up for the plaintiff; but if drawn up for the 
defendant, then the defendant's ſix clerk is to 
lign it; but if there be only one order, you 


ſay 
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ſay only order; and if no report in the cauſe, 
you leave the ſame our. 

The docket, authenticated by the proper of- 
ficer, is left by the clerk in court with the 


bag- bearer of the Six Clerks office, and he 


leaves the ſame with the Lord Chancellor's ſe- 
cretary of decrees and injunctions, to be fign- 
ed by his Lordſhip. If the decree be made 
by the Maſter of the Rolls, previous to the 
figning by the Lord Chancellor, the ſignature 
of his Honour muſt be procured ; and for this 
purpoſe, the bag- bearer leaves the docket with 
his Honour's ſecretary, to be ſigned by the 
Maſter of the Rolls; which being done, the 
ſignature of the Lord Chancellor muſt be then 
obtained, which is the laſt and final requifite 
previous to the inrolment of the decree ; for 
whether (as it has been before obſerved) the 
cauſe was heard before his Lordſhip, or any 
of the Judges litting for him, or before the 
Maſter of the Rolls, it is the Chancellor's de- 
cree, and mult be ſigned by him before it is 
inrolled. The docket being left by the bag- 
bearer with the Lord Chancellor's ſecretary of 
decrees and injunctions, is prefented to his 
Lordſhip to be ſigned, and which (if no ca— 
veat is entered by the adverſe party) is ſigned 
by his Lordſhip as of courſe. The day of the 
month and year when the docket was ſigned, 
is written at the foot of the docket, near the 
ſignature of the Lord Chancellor. 

As ſoon as the docket is ſigned by the Lord 


Chancellor, the ſame is carried to the clerk of 


the chapel of the Rolls, who gives you as 
many parchment rolls as are ſufficient to inrol 
the decree; and he uſually writes upon the 
laſt ſheet of the docket, the day and year, ns 
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Court of Chancery. 657 
alſo his name, as a memorandum of his delivery 
of the parchment rolls: on theſe rolls, the 
clerk in court, inrolling the decree, ingroſſes 
an exact copy thereof, and carefully examines 
the ſame with the docket, which, together with 
the parchment rolls, is carried by the clerk 
in court into the record-room of the Six Clerks 
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office, and depoſited wich the record-keeper {81 


By the inrolment the decree is completely 
perfected ; nor after inrolment can it be re- 


for ſafe cuſtody. i | 


verſed, but by an appeal to the Houſe of . 
Lords brought within five years, or by bill of 5 


ieview brought within twenty years from the 6 
pronouncing of the decree. | 15 
By the ſtanding rule of the court, a decree 
mult be inrolled before it can be pleaded in 


ter. 


- 3 Atk. Yoge 
A decree being pronounced, and a defend- 


1 
12 
bar to a ſecond ſuit brought for the ſame mat- 9 


ant dying ſoon after, the court may be moved THY 


to have it inrolled nevertheleſs, for it may be z Cha. c. EY 
compared to a judgment at law, which, if Nat ger. 434 


given before, may be entered up after the par- in Chan. 

ty's death ; and this court has ardered decrees 1 

ia this manner to be inrolled. Rep. 73. 
As there is always fix months allowed the party 
to inrol his decree, if he comes to inrol it af- 
ter that time, he mult apply by petition to the 
court to inrol it unc pro tune, and this is al- 
ways granted; but it is conceived, ſuch an or- 
der ought to be paſſed and entered with the 
regiſter, the proper repoſitory for all thoſe or- 
ders; and though this is never done, yet a caſe 
may fall out, where it may be of fatal conſe- 
quence to the party ; for ſuppoſe one of the 
errors aſſigned by the bill of review ſhould be, 
N | that 


Chanc, s "22 
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that by the ancient rules and orders of the 
court, the decree is to be inrolled by ſuch a 
time, and yet upon the face of the inrolment 
it appears to be inrolled afterwards, without 
any Jeave or order of the court for its being 
fo; for the day of ſigning the decree always 
appears upon the face of it; and if it turns out 
that there is no order entered with the regiſter 
to inrol the decree unc pro tunc, how will ſuch 
an error be got over? And therefore it were to 
be wiſhed, that all thoſe orders to ſign decrees 
nunc pro tunc were entered with the regiſter, 


R to obviate a fatal error which one time or other 
23g. may fall out, 


Of the Execution of Decrees. 


HE. writ of execution is a proceſs of this 

court, reciting an order or decree of the 

court, (be the ſame final or interlocutory,) or 

the ſubſtance thereof, or of ſome part thereof, 

Pr. H. ch. and requiring an obedience to ſo much of the 

order or decree as 1s recited, and concerns the 

party to perform. 

And the party is intitled to this writ de exe- 

cutionè judicii, after the decree has been paſſed 

and entered with the regiſter, ſigned by the 

Lord Chancellor, and regularly inrolled; but 

he cannot have it upon the decretal order be- 

ing drawn up only, except (as it is ſaid) that 

we. pr. in regard of his poverty, or ſome other ſuffi- 

Pad. eg. cient cauſe ſhewn, the court may think fit fo 
174 To order upon petition or motion. 

When the execution is upon the decree for 
payment of money, the writ muſt be perſonal- 
ly ſerved, by delivering the party the pr 

| under 
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under ſeal, or, which is more uſually done, 
ſhewing the ſame under ſeal, and delivering to 
him a copy; and if a party to the decree ſerves 
it not himſelf, (who might, by immediate au- 
thority of the decree, demand and receive the 
money,) the party that ſerves it muſt be fur- 
niſhed with, and ſhew to the party on whom 
he ſerves the proceſs, a letter of attorney to 
receive the money; and he mult demand the 
money, otherwiſe the non-payment of it will 


be no contempt : if the decree is not for mo- Pr. 
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ney, then this proceſs may be ſerved by leav- gf Tat. 3. 


ing the writ under ſeal at the party's houſe, 
or in caſe he has no houſe, at his laſt place of 
abode, if he is not to be met with himſelf. 

And if, upon the regular ſervice of this writ, 
the party obey not the decree, then upon affi- 
davit of the due ſervice of this writ, and that 
he hath not performed the decree, being filed 
in the proper office, the ordinary proceſs of 
contempt, attachment, proclamation, commiſſion 
if rebellion, &c. may of courſe be made out 
againſt him; and if a party in contempt for 
not obeying a decree be taken by the ſer- 
jeant at arms, he is to be committed to the 
Fleet, there to remain till he perform the de- 
cree, or ſo much thereof as is preſently to be 
performed, and give good ſecurity by recog- 
nizance, with ſureties, for the performance of 
what is to be done afterwards, if any thing 
remain to be performed, and alſo pay the other 


he continue any conſiderable time in cuſtody, 
without paying obedience to the decree, the 
court will ſet him a day to perform the de- 
cre, which he upon notice {till refuſing to do, 
tic plaintiff may, by a motion to be made for 

| | l that 


his coſts in proſecuting the contempt: and if 


CI. > A A WR ow ns > Is 


660 


Pract. Reg 
175. 


The Pꝛattice of the 


that purpoſe, cauſe him to be brought into 
court by an habeas corpus; and upon his til! 
perſevering in his obſtinacy, the court will take 
ſuch further courſe as ſhall ſeem fir. Be Wh 

In cafe of a decree for money, if the defend. 
ant is not taken, but ſtands all proceſs of con. 
tempt upon the decree, and the ſerjcant at arms 


.certifies that he 1s not to be found, or being taken 


T th. 175. 
6. 

Com. Att. 
459 

P.. tl, Ch. 
25. 


3 Ark. 250 
Shebby v. 
Hawkie, 


by him is reſcued, a ſequeſtration will be grant- 
ed; and that as well where a decree 1s for the 
payment af a perſonal duty, as money upon 


contracts, debt, account, Sc. as where it is 


for rent charges, Sc. iſſuing out of the land. 

If the decree is for the poſſeſſion of land, 
and the party has been ſerved with the writ 
of execution of the decree, and alſo with an 
attachment, the court uſually grants an injunc- 
tion to be ſerved upon him to deliver up pol- 
ſeſſion; and if this be diſobeyed, after it is 


ſerved, upon affidavit thereof, the court will 


grant a writ of aſſiſtance, directed to the ſhe- 
rift of the county where the lands he, com- 
manding him to be aiding and aſſiſting to put 
the party, in whole favour the decree was 
made, in poſſeſſion. 8 

W here the defendant was not to be found, 
and it was thereupon ordered, that ſervice of 


a decretal order and writ of execution on the | 


clerk in court ſhould be good; held per Cu- 
riam, that the ſhewing them, and leaving a 
copy thercof with e clerk's agent, at his ſeat 
in the office, was iufficient; nor needs there 
(in ſuch a caſe) a iciter of attorney to receive 
money decreed to bring the defendant into 
contempt ; for the clerk is not to pay the mo- 
ney, but to gl his client notice: and though 
ordinarily where the decree is for payment of 

| money 


Court of Chancery. 66 F 
money to the party, he muſt be ſought out and 1 
perſonally ſerved, &c. otherwiſe the non-pay- 
ment will not induce a contempt ; yet in ſome 
caſes, as if the writ be left with a ſervant, and 
it appears to have afterwards come to the par- 


ty's hands, this will be ſufficient, _ es 28 . 
: It is ſaid, that if a party * his examina- 0 
5 tion touching his contempt of a decree, denies TH 
1 ſervice and contempt, it muſt be directly prov- No 
a ed by two witneſſes. . Ibid, 179. 1 
* If by the decree the defendant is to produce 0 
deeds and writings, or to attend and be ex- py 
, amined upon interrogatories, the ancient rule 7 
ie uſed to be, to ſerve him with a copy of a writ "i 
5 of execution of the decree, and ſhew it him | 

5 under ſeal, and at the ſame time to ſerve him 


with a warrant from the Maſter, to give him 
a reaſonable time to produce them: as where Gilh, Chan; 
a man lived in Northumberland, he muſt have **5* 
a longer time than if he lived near the town ; 
and by the ancient rule, no writ of execution 
was ever allowed to be made out till after the 
decree was ſigned and inrolled, 
As this rule was anciently purſued, ſo it ap- 
pears to be well grounded ; becauſe the party 
had fair notice to produce them, and an op- 
portunity of ſhewing to the court his reaſon _ 
for not doing thereof; whereas now nothing is 1% 
more common than to take out two warrants 
ſrom the Maſter, which are ſerved on the ad- 
verſe party's clerk ; and on his not producing 
the deeds, and the Maſter certifying the de- 
fault, a motion is preſently made to produce 
them in four days, or ſtand committed ; and 
lis order is ſerved on the party's clerk: and 
low it is poſſible for a man to produce them 
in four days, for a man that lives above a hun- 
Yor, I. Uu | dred 


Gilb, Chan, 
165. 


commitments are grounded upon ſome offence 
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dred miles off, is not eafily to be accounted 
for. 
It is therefore conceived, that upon all theſe 
motions for a man to ſtand committed in four 
days for not attending to be examined, or for 
not producing deeds according to the decree, 
the queſtion (tho' this ſeems to be of courſe) 
ought to be aſked, whether the party has been 
ſerved with a writ of execution of the decree, 
and with the Maſter's ſummons ſerved on the 
party perſonally ; if he has, then on a certifi- 
cate from the Maſter of their not being pro 
duced, or of his failure to attend and be ex- 
amined, he is left inexcuſable; and in that 
caſe, he ought to ſtand committed: and as all 


or other, ſo it has been alſo taken, that the 
offence committed 1s not paying duty to the 
great ſeal ; and the party in this caſe may pro- | 
ceed, if he pleaſes, by way of attachment, : 


The words of courſe preceding a writ of execu- 
tion of an order. 


« TO A B, and to all and every other per. 1 
ſon and perſons to \ whom the tenor of cel . 
preſents. doth in any wiſe relate or concer, . 
greeting. 'Whereas an order hath been Jately to 
made in our court of Chancery, in the words ſer 


following: ne; 


The words after. 
Therefore we ftriftly injoin and 
command you the faid A B, and all and eve! 
the ' perſons abovementioned, effe&tually 0 
© 0 * . * . * - . s 0 perform, 


ec 


per: 
thelc 
\cern, 
lately 
words 


in and 
J ever) 


ally (0 
erforly 


Court of Chancery, 


perform, fulfil and execute all and every the 
matters and things ſpecified and contained in 
the ſaid recited order, fo far as the ſame do 
any way relate to or concern you, or either of 


you, according the tenor and true meaning of 


theſe preſents; and hereof fail not at your pe- 
ri! Witneſs ourſelf at Weftminfter, the 
day of in the year of our reign,” 


N. B. The words dotted under may be left 
out, if the order be ſuch as the defendant 
only 1s to perform, | 


1f of a decree. 


« To A B, greeting. Whereas a certain 


final judgment or decree hath been lately made 
in our court of Chancery, in the words follow- 


ing: 
The words after. 


Therefore we ſtrictly injoin and com- 
mand you the ſaid A B, effectually to perform, 
fulfil, and execute all and every the matters 
and things ſpecified and contained in the ſaid 
final judgment or decree, ſo far as the ſame 
any way relates to or concerns you, according 
to the tenor and true meaning of theſe pre- 


jents ; and hereof fail not at your peril. Wit— 
nels,” Sc. 7 a 


«. 


Before the report, 


« And whereas the ſaid Maſter, in purſuance 
of the ſaid order, made this report in the words 
following: 


Uu 2 Short 
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Short writ of execution of a decree. 


& George the Third, by the grace of God, 
of Great Britain, France, and Ireland, King, 
Defender of the Faith, and ſo forth, To AB, 
greeting, Whereas by a certain final judg- 


ment or decree lately made before us in our e: 
court of Chancery, in a certain cauſe there de- © 
pending, wherein C D is complainant, and you b 
the ſaid A B defendant, It is ordered and de- cc 
creed, that you the ſaid defendant do pay to pl 
the ſaid complainant the ſum of ———, as of 
by the faid decree duly inrolled, and remain- ex 
ing as of record in our ſaid court of Chancery, re 
doth and may more fully appear : therefore we po 
ſtrictly injoin and command you the ſaid A B, WI 
that you do immediately pay or cauſe to be | 
paid unto the ſaid complainant the ſaid ſum of the 
—, according to the tenor and true mean- pal 

ing of the ſaid decree : and hereof you are not une 
by any means to fail at your peril. Witneſs oth 
ourlelf at Meſtminſter, the —— day of —— in ten 
the — year of our reign.” fica 


Of exemplifying Decrees. 
A* exemplification is the copy or example 


of a matter recorded or inrolled, as 
decrees, letters patent, depoſitions, &c. and 
is made out from the inrolment thereof, and 
ſealed with the great ſeal; and ſuch exempli- 
fications are as effectual to be pleaded or pro- 
duced in evidence as the decrees, &c. themſelves 


are. 
And 


Court of Chancery, 


And bills, anſwers, depoſitions, &c. being 
matters of record are exemplified as well as 
decrees: but note, that nothing but matter of 
record ought to be exemplified ; and therefore 
all decrees, deeds, Sc. muſt be enrolled be- 
fore they are exemplified. | 

The plaintiff would have read in evidence an 
exemplification of part of a patent, which was 


. WH objected to by the defendant, for that nothing 
5 but the patent itſelf, or an exemplification, or 
; copy of the whole, could by law be evidence: 


) plaintiff's counſel inſiſted, that by the 3 and 4 
5 of Edward 6. cap. 4. and 13 Eliz. cap. 6. an 


I exemplification of ſo much of a patent as 
„ relates to the matter in queſtion, is to all pur- 
'e poſes of Jaw made of the ſame force, as if the 
, whole patent were exemplified. 


Bur the Lord Keeper was clearly of opinion, 
that tho” by thoſe ſtatutes an exemplification of 
part of a patent be made ſufficient to make a title 
under, or. to be pleaded in any court where the 
other fide will have time to reſort to the pa- 
tent, and to be adviſed whether the exempli- 
fication be of all that is material, and if it be 
not, they may have advantage of it; yet they 
did not extend to authorize the giving ſuch ex- 
emplifications in evidence, where the other 
lide could have no time to conſult the patent 
roll, and might be ſurpriſed, and loſe his right 
by an imperfe& exemplification; and cited a 
caſe wherein he had known it ſo held in B R. 
on offering ſuch an exemplification in evidence; 
and therefore if the plaintiffs inſiſted upon it, 
being of great conſequence, he would have 
the opinion of all the judges before he would 
admit it: whereupon the plaintiff waived it, 


Ung and 
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are hereunto ſubſcribed, have carefplly exam- 
ined the exemplification mentioned in the doc- | 
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Eins produced the patent roll itfelf, and ſo the 
60. Caule went on. | 
An exemplification of a deed may be ordered 
| to be pleaded at law, where the deed inrolled 
Toth. 89. cannot be produced. c 
Proofs cannot be exemplified without bill and fi 
anſwer; and therefore if a bill be diſmiſſed for |} 
irregularity, or impropriety of juriſdiction, &. 
as not proper for this court, or where it was WI 
by way of revivor, when it ſhould be by ori- t: 
ginal bill, ſo that there never was any ſuch 2 
cauſe in court, the depoſitions in ſuch caſes 
"Chan, Car, cannot be exemplified, ſeeing the bill could 
175. not. 8 l 
| | | It 
Exemplifications of decrees are docquetted b 
thus, viz. fl 
« In Chancery, 15 April 1740. An exem- 2 
plification of the inrollment of a decree in this 
honourable court, in a caule wherein A B is - 
plaintiff, and C D and others are defendants; _ 
excinplilicd at the requeſt of, Sc. | of 
Examined CR H, 3 0 W 
5 ſ FE, þ Maſters in Chancery, - 
And certiſied thus, vig. | a 


« We the Maſters in Chancery, whoſe names 


quet on the other ſide, with the inroliment 
thereof; and do certify the ſame to be a true 
exemplification of the ſaid inrollment. 


RH. 
F E.“ 


And 


Court of Chancery, 


And indorſed thus, viz. 


« An exemplification of a decree in Chan- 
cery, in a caute there, wherein, &c, exempli- 


| ficd at the requeſt of, Sc. 

- 

0 And in the like form, an exemplification 

s i may be of the bill, dedimus, anſwer, replica- 

- W tion, commiſſion to examine, interrogatories, 

h and depoſitions, Sc. as follows, viz. 

8 0 

d « George, &c. To all perſons to whom iu. 


theſe preſents ſhall come, greeting: We have 

inſpected a certain bill of complaint exhibited 
ed before us in our court of Chancery, remaining 

filed and as of record in the ſaid court, in the 
words following : 


«© We have allo inſpected our commiſſion D:timus. 
with the indorſement thereon, directed to cer- | 
tain commiſſioners to take the anſwer of the 
aforeſaid C D and E. F to the ſaid bill, like- 

wiſe remained filed in our ſaid court, in the 

words following : 


We have alſo inſpected the anſwer of the anſwer. 
aforeſaid defendants, taken by virtue of the 


aforeſaid commiſſion, and returned into our ſaid 


am- court with our ſaid commiſſion, remaining filed 

doc- in our ſaid court, in the words following : 

nent 

true « We have moreover inſpected the replica- Replication, 
tion of the aforeſaid A B, to the anſwer of the 

1 aforeſaid C D, and F F, remaining filed as of 


record in our ſaid court, in the words follow- 


ing: 


Vu 4 « Ws 


— . 


r 
n WA e 


* 
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ommil- ce We have likewiſe inſpected our writ di- 


fion, : , & 
rected to certain commiſſioners to examine 


witneſſes with the ſchedule of oaths thereto 
annexed, between the aforeſaid parties, with 
the indorſement thereon made, remaining as 
of record in our ſaid court, in the words fol- 
lowing : 


Interroza- © We have likewiſe inſpected certain inter- 

teres. TOgatories on the part of the ſaid A B com- 
plainant, againſt the aforeſaid C D and E F 
defendants, exhibited before the ſaid commil- 
ſioners, remaining as of record in our faid 
court, in the words following : 


Depoſition, *© And, laſtly, we have inſpected the depoſi- 
tions of certain witneſſes taken and examined 
before the ſaid commiſſioners on the behalf of 

the ſaid A B complainant, againſt ghe afore- 

ſaid C D and E F defendants, by virtue of our 
aforelaid commiſſion, and returned into our 

ſaid court with the commiſſion and interroga- 

tories aforeſaid, and there remaining as of 

record in our ſaid court, in the words follow- 


ing: 


Concluſon.“ © Which ſaid bill, and the commiſſion to 
take the ſaid anſwers and indorſements thereon, 
and allo the ſaid anſwers, replication, commil- 
ſion to examine witneſſes, and indorſement 
thereon, with the ſchedule of oaths thereto 
annexed, interrogatories and depoſitions of 
witneſſes, we have at the requeſt of the faid A 
B exemplified by theſe preſents, and in teſti- 
mony therebf have cauſed theſe our letters to 
be made patent. Witneſs ourſelf at Meſtmiu— 
ſter, Ge. 


&« George 


Court of Chancery, + a 


oF George the Third, Sc. We have in- Decres. 
ſoected the inrollment of a certain final judg- 
ment or decree lately made before us in our 
court of Chancery, and remaining as of re- 
cord on the rolls of the ſaid court, in the 
words following : 


We therefore, at the requeſt of the ſaid Concluſion, 
complainant, have exemplified the ſaid final 
judgment or decree by thele preſents, and in 
teſtimony thereof have cauſed theſe our letters 

to be made patent. Witneſs,“ Se. 


Of reviving Decrees, &c. 
| ILLS of revivor of decrees, and other 


proceedings, are neceſſary where a ſuit 
happens to be diſcontinued, which is generally 


„ by reaſon of the death either of the plaintiff or 
r defendant, before the decree inrolled. 
N Where a decree is inrolled, and a party dies, 
f or a female plaintiff marries, decree and pro- 
L ccedings mult be revived by a /ubpana ſcire 
{acias, though in caſe of a decree inrolled a _ 
icvivor by bill hath been allowed, 3 
0 But Where the decree is not ſigned and in— 
1, rolled, a bill of revivor mult be brought. 
— And it is ſaid, where one can revive by a /ub- 
nt pena ſci fa', it is in their election to do it either 
0 by that proceſs, or by bill of revivor: But 
of where after the decree there have been other 
A proceedings, which cannot be revived by the yi, ches. 
i⸗ lid ſul pana, this ſure mult be done by bill. Rep. 67. 
to If che parties that would revive the decree 
1. inrolled, be in privity of blood to the firſt 


parties, vi. as heirs; or in privity of contract, 
as 
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as executors or adminiftrators, they may revive “ 
it by /ubpena ci fu“. = U 
Where the decree was obtained againſt the 1 
anceſtor, and his heir does not claim under that 0 
title, but by virtue of another title paramount; | 
as where an eſtate is decreed againſt a man, [ 
and his heir 1infiitls his father had not title T 
thereto, or was only tenant tor life thereof, the 0 
decree can never be carried into execution 0 
againſt hun; he 18 at liberty to controvert the L 


Juſtice and validity of the decree, and may 
make a new defence from what his anceſtor 


did, and vary his cafe as he ſhall be adviled, a 
and the parties go into new examination of the 
matter, and hear the cauſe de novo; and the 0 
court judges whether the decree is right or not, 
and may athim or reverle it at their pleaſure. { 


But where one man obtains a decree againſt 


another, for a real ellate, and the party dies [ 
before the plaintiff is put in poſſeſſion ; in that b 
caſe, if the heir at law claims the eſtate by | L 
deſcent under his anceſtor, or as deviſee under r 
him, he ſhall never controvert the juſtneſs of | 0 
the decree, though his anceſtor ſhould have 

miſtaken his defence; nor ſhall he be at liberty t 
to make a new defence, or enter into new b 
proof, fo as to overthrow the former decree; n 
eſpecially when it appears to the court that the a 
decree has been of an ancient ſtanding. d 


If an adminiſtrator obtains a decree, but dies 
before inrollment, the adminiſtrator de bonts non 


own" may revive this decree within the equity of h 
2 Very. 237. the ſtatute 30 Car. 2. c. 6. 1 
This /ubpena is obtained either on motion : 
or petition, and mult be ſerved two days at I 
leaſt before the return; in all other reſpects the t 
ſervice is like that of a /ubpana to * l 

n 


Court of Chancery, 671 


And on the return of the /ubdpwxna, if no cauſe 
be ſhewn to the contrary, the decree will, 
upon affidavit of ſervice, and a motion to that 
purpoſe, be ordered to ſtand revived. 
zut if there be neither privity in blood, nor 
privity in contract, the decree or cauſe mult be 
revived by an original bill, and not by ei“ fa”, 
or bill of revivor, And therefore an aſſignee, 
or a deviſce, cannot have a bill of revivor, Vid. chan. 
being in-nature of purchaſers only. = 8 55 
On an original bill in nature of a bill of re- 
vivor of a decree, a devilee ſhall have the ſame 
advantage of the decree as an heir or executor. . vern, 54% 
Allo a bill of revivor lies not upon a decree 
of a long ſtanding; but in ſuch caſes an original 
bill is to be exhibited, and the decree to be ſet 
forth as evidence. | oh gs 
A decree was ſigned and inrolled, omitting 
part of the matter decreed, and the defendant 
being dead, (ſo that there' was no helping ic 
by motion, ) a bill of revivor was brought to 
revive (as was alleged) the part of the decree 
omitted, though in truth it extended to the 
whole decree. To this the defendant pleads, 
that the decree being inrolled, a bill lay not, 
but a /ubpana ſci fa'. But the plea and de- 4M 
murrer were over-ruled; and it was held that | 1 
a ſc!” fa' would only have revived the decree, 5 
and che proceedings before it, but not thoſe 


chan. C 
afterwards, © | - an, Call 
A bill of revivor was brought where there 


had been ſome proceedings touching coſts after 
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the decree, and adjudged good. 


No bill of revivor can be brought, where 
it relates to coſts only, (unleſs the colts are 
taxed, and a report made in the life- time of 
he party,) for this is a perſonal action; and aio 

| | per/ſonalis 


67. 
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perſonalis moritur cum perſona. ' But if by the 

decree the party is to pay a ſum of money, or 

if a duty is decreed, or if he is to deliver over a 

bond or deed or writing, or if any thing is an- 

nexed to the decree belides colts, the ſuit may 

chan. Rep. be revived, | 

195. 248 And yet a bill of revivor lies not to revive a 
7. decree made for coſts only. 

And it 1s ſaid, no defendant, or any other 

who repreſents him, can or ought to revive in 


» Chane, Caſe of an abatement happening before the de- 


Rep. 295+ cree be ſigned and inrolled. 


There have been caſes of bills in nature of 
revivor, to carry on a former decree, where the 
court ſometimes, though but ſeldom, have ſaid 


the defendant may diſpute that decree, but 


* 


2 Veſ, 232 aint ; 
233. 3” never that the plaintiff might, 


Of reviewing and reverſing Decrees, 


\HE ſeveral matters properly falling un- 

: der this head having been conſidered at 

be Ne. large in a preceding part of this work, it will 

Revicw, be neceſſary to make in this place but few addi- 
tional obſervations. 

When a decree comes to be reverſed on a 
bill of review, it ought to be either, becauſe it 
was unjuſt in matter of law ariſing within the 
body of the decree, or proceedings 1n the caule, 
or for that the court wanted, or exceeded its 
juriſdiction. : 

As in the caſe of bills of revivor, ſo alſo in 
bills of review, none but ſuch as are parties, or 
privies, can commonly bring them; but in ſome 
caſes, where a man's interelt is affected, or he 
is grieved by a decree, he may have this bill; 

as 


gg” 7 »v#= 


matters of record than the decree itſelf; yet if 
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as where a pariſh was ſued, and four of the 
pariſhioners named only to defend, another 
pariſhioner may bring this bill. I᷑cC han. Caf, 
As the end of a bill of review is to reverſe a“ 
decree formerly made; in order to proceed 
therein, firſt a copy of the decree, after it is 
ſigned and inrolled, is to be procured, and then 
reciting the former proceedings, as they are 
recited in the decree, you are to ſet forth the 
party's caſe, and aſſign the reaſons why the 
decree ſhould not be binding, but reverſed as 
for error in law, Sc. And this bill cannot re- 
gularly be brought upon any matters in fact, or 
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there be oath made of the diſcovery of new 

matters, which could not poſſibly be had or 

uſed at the time when the decree paſſed, a bill 

of review may be exhibited by leave of the 

courr, but not otherwiſe, e 
The matters aſſigned for error muſt appear Sud. 184. 

in the decree itſelf. And no errors can be 

alſigned on a bill of review, but errors in law; 

which muſt appear from the facts ſtated in the 

decree; and if new matter be diſcovered after- 

wards, it can only be aſſigned for error, with 

the leave of the court. Ven. 166. 
If a decree be againſt a ſtatute, it may be 

reviewed and reverſed: ſo if the Chancellor errs 

in a decree in a matter of law, and it appears 

within the decree, this decree may be reviewed 

for this error. 1 Roll. Abr. 
But if the Chancellor errs in his decree vp-““ 

on a matter of fact, this decree is final, and 

cannot be reviewed, becauſe the parties cannot 

go to a new examination of witneſſes now; for 

ater publication this may not be done. And 1 Roll. Abr, 

here the decree is final, and cannot be re- 
| | viewed, 


—_ 
n 
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viewed, it is alſo obſerved, that it cannot be 
altercd by original bill, unleſs for matter ſub. 
ſequent. And yet if the Chancellor errs in his 
conſcience, upon a matter of fact proved before 
him, there may be review of this matter; be- 
cauſe there needs no new examination, bur this 
may be reviewed upon the old depoſitions, 
» Roll, Abr. which is uſual. 
via. Chan. It has been inſiſted on as a rule, that nothing 
Cal. 45. ſhall be a ground to direct a new trial to avoid 
a judgment at law, that would not be a ground 
for a bill of review to reverſe a decree; and that 
a confeſſion ſubſequent to the decree is no 


ground for a bill of review; nor is the want of | 


any evidence or matter which might have been 
uſed in the firſt cauſe, and of which the party 
zChan.Rep, had then knowledge. An account was decreed, 
7 Chan, car, Pending which the ſuit abated; and yet the ac. 
43. S. P. Count was carried on, finiſhed and confirmed 
„ by decree, and held to be no error, or cauſe of 
Chase reverſal on a bill of review brought. But quer: 
44 45-122, if this account could be carried on, as the ſuit 
abated, without bringing a bill of revivor, and 
an order obtained for reviving the former pro- 
ceedings. 

If a decree, or any part of it, be in the ns 
ture of things impoſſible, or if it be repugnart, 
and one part contradictory to the other, it 1s 
erroneous, and may be reverſed on a bill of 

Chan. Caf, review. But though there be apparent error in 
oo the decree, if the party has reſted under it lix- 
teen or twenty years, the court in ſome calc 
10han. Rep. Will not reverſe it upon a bill of review. A 
i; oh the court will not reverſe a decree for want of 
form, or miſtaking in an account; for that may 

be helped by a Maſter, without reviewing. * 
Is A decree 
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A decree (and much more an interlocutory 
order) gained by fraud may be ſet aſide on a 
petition, (as well as a judgment at law by mo- 


tion) a fortiori may ſuch decree be ſer aſide 

by bill. 3Will. Rep, 
5 3 af 
ihe plaintiff, who had a decree, brought a Lo chan 


bill of review, and thereby complained, that he celor argu- 

had not enough decreed him; and a demurrer 

being made thereto, for that if a bill of review 

lics, it is only for him againſt whom the decree 

is; after a long debare, the demurrer was al- 

lowed, and the bill of review diſmiſſed. And 

where a former bill of review had been diſ- 

milſed, the party brought another, ſuggeſting 

farther errors, Sc. But this was dimiſſed alſo 

on the maxim, Intereſt reipublice ut fit finis 

litium, 
[f a man brings a bill of review, to which 

there is a demurrer, which is allowed, he cannot 1 Vern. 44. 

afterwards bring a new bill of review. an 
A bill of review lies not after a bill of review. Vern. 135, 
Where a demurrer to a bill of review is al- 3 

lowed, it may be inrolled; but if over-ruled, it wh: 


cannot, fo as to prevent the demurrer's being 
re-argued. 


Of Appeals to Parliament, 


A appeal to parliament, that is, to the ;. Plock. 
Houle of Lords, is the dernier reſort of _ hides 
the ſubject, who thinks himſelf aggrieved by 

any interlocutory order or final determina- 

tion of this court; and is effected by petition to 

the Houle of Peers, and not by writ of error, 

as upon judgments at common law. This ju- Com. Journ, 
rildiction is ſaid to have begun in 18 Jac. 1. 150. 

4 an 


Eg 


2Vern, 120, 
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and certainly the firſt petition, which appears in 
the records of parliament, was preferred in 
Lords Journ, that year; and the firſt that was tried and de. 
23 wack termined, (though the name of appeal was 
then a novelty,) was preſented in a few months 
Ibid. 3. 11, after: both levelled againſt the Lord Keeper 
32 Pc. Bacon for corruption and other miſbehaviour, 
It was afterwards warmly controverted in the 
Com. Journ, Houſe of Commons, in the reign of Charles the 
251 Second. | | 
Show, Parl. But this diſpute is now at reſt; it being ob- 
C. 31. vious to the reaſon of all mankind, that when 
the courts of equity became principal tribu— 
nals for deciding cauſes of property, a reviſion 
of their decrees (by way of appeal) became 
equally neceſſary, as a writ of error from the 
judgment of a court of law, And, upon the 
ſame principle, from decrees of the Chancellor 
relating to the commiſſioners for the diſſolu— 
tion of chaunteries, &c. under the ſtatute 3) 
Hen. 8. c. 4. (as well as for charitable uſes, un- 
der the 43 Elix. c. 4.) an appeal to the king in 
Duke's parliament was always unqueſtionably allowed: 


_ charitable 


ales; it appears therefore that there are two ways by 
| which the decrees of this court may be reverſed; 
—the one, by bills of review, already treated 

of ;—the other, by appeals in parliament: and 
though, when the decree is to be reverſed by a 

bill of review, the matter aſſigned for error 

muſt appear by the decree Klelf; fo in an 

appeal no new evidence is admitted in the 

Houſe of Lords, upon any account ; for this 

is a diſtinct juriſdiction, which differs very 
conſiderably from thoſe inſtances, wherein the 

Gilb, Rep. ſame juriſdiction reviſes and corrects its own acts, 
155» 156. as in rehearings and bills of review. For it is 
Chan, 295. a practice unknown to our law, — _ 
antly 


Court of Chancery, 
B ſtantly followed in the fpititual court) when a 
in ſuperior court is reviewing the ſentence of an 
5 inferior, to examine the juſtice of the former 
* decree by evidence that was never produced 


below. 


to the Houſe of Lords, till after a rehearing before 


fore the Maſter of the Rolls; though if a decree 
is made by the Maſter of the Rolls, and the 
ſame is ſigned and inrolled, ſuch decree may be 
appealed from to the Houſe of Lords, becauſe 
there can be no rehearing thereof before the 
Chancellor, | 

Appeals are to be ſigned by two counſel of 
character, uſually ſuch as have been concerned 
in the cauſe below, and exhibited by way of 
petition, and lodged with the clerk of the Houſe 
of Lords, with whom the appellant is to depoſit 
twenty pounds to recompence the other party 
his colts, -1n caſe he fails in his appeal, Sc. 

The appeal being thus lodged, and read in 
the i Jouſe, the reſpondent is ordered to have a 
copy of the appeal, and required to put in his 
anſwer thereto on a day fixed; and a day is ap- 
pointed för hearing the cauſe in order as the 
appeals come in, and notice 1s given thereof 
to the appellant's ſolicitor, who may get a 
lummons ſerved on the other ſide to appear, &c. 

Theſe appeals can only be argued by two 
counſel on each ſide: and after hearing counſel 
on the appeal, and upon , the anſwer on due 
conſideration thereof, the Lords order and ad- 
judge that the decree of the Chancery be varied 
In ſuch matters as their Lordthips think fir, 
or that the petition and appeal be diſmiſſed, 
and the decree affirmed with coſts, Sc. A 
Vor. I. XX majority 


But note, An appeal cannot regularly be made 


the Lord Chancellor, if the cauſe was heard be- 
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The P1aftice of the 


majority of the Lords finally determines the 
cauſe. | 

Sometimes the Houſe of Lords direct an iſſue. 
at law for trial of ſome point neceſſary between 
the parties; and after ſuch trial, to reſort back to 
the court of Chancery, for their farther dire&- 
ions in that matter. 

And printed copies of the appellant's and alſo 
the reſpondent's caſe are uſually delivered to the 
Lords for their better information of the matter 
in controverſy; which caſes, before printed, 
are always ſigned by two counſel, viz. the 
plaintiff's caſe by two of his counſel, and the 
defendant's caſe by two of his counſel; whole 
reſpective names are printed at the bottom of 


A petition and appeal to the Houſe of Lords. 


Between AB plaintiff, 
C D defendant. 


To the Right Honourable the Lords ſpiritual and 
temporal in Parliament aſſembled. 


The humble petition and appeal of the plaintiff A B. 
Sheweth, | | 
HAT M, Sc. [Set forth your caſe. ] 


That your petitioner ſome time in or 
about ——— term, exhibited his bill in the 
high court of Chancery againſt the ſaid C D, 
to be relieved, &c. [Set forth the prayer of tv 
Bill.] To which bill the ſaid C D appeared 
and anſwered, and thereby inſiſted thar, Se. | 
[Set forth ſuch parts of the anſwer which he iu. 
ified upon againſt the plaintiff”s Bill.] wid 

ha 


\ B, 


a or 
1 the 
65 ©. 
of tive 


eared 


c. 


be in- 


That 


Court of Chancery, 


That your petitioner having replied to the 
ſaid anſwer, and the ſaid defendant having re- 
joined, the ſaid cauſe was at iſſue, and divers 
witneſſes being examined on both fides, the 
ſame came on to be heard before the Lord 
Chancellor of Great Britain the day of 
—— 17 , when although the ſaid CD 
had by his anſwer expreſsly ſworn, Sc. [The 
reaſons admitted by his anſwer, and for which you 
appeal,] yet his Lordſhip was pleaſed to decree 
that, Sc. [Set forth the decree, and if there 
were any ſubſequent proceedings before the Maſter, 
or the like, ſet them forth briefly. | | 

That your petitioner is adviſed the ſaid de- 
cree (and ſubſequent orders) are erroneous, and 
humbly appeals therefrom to your Lordſhips. 


Your petitioner therefore humbly prays 
your Lordſhips to grant to your peti- 
tioner your Lordſhips order of ſummons 
to the ſaid C D, to put in his anſwer to 
this your petitioner's appeal at ſuch 
time as your Lordſhips ſhall prefix, in 
order that your Lordſhips may hear the 
{aid cauſe, and that your Lordſhips will 
be pleaſed to reverſe the ſaid decree 
(and ſubſequent orders) in the ſaid cauſe, 
or grant to your petitioner ſuch relief in 
the premiſes as to your Lordſhips in 
your great wiſdom ſhall ſeem meet. 


And your petitioner ſhall ever pray, &c. 


A B, (the appellant.) 


J , | counſel. 
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The reſpondent's anſwer. 
The anſwer of C D to the petition and appeal of 
AB. 


1 * IS reſpondent, not confeſſing or acknow- 
ledging all or any of the matters or things 
to be true, as in and by the ſaid petition and 
appeal are mentioned and ſet forth, for anſwer 
thereunto, ſaith, that he believes it to be true 
that ſuch decree (and ſubſequent orders) as are 
complained of, were made by the court of 
Chancery as in the ſaid petition and appeal are 
mentioned and ſet forth: but as to the dates, 


ſubſtance and contents thereof, this reſpondent 
humbly craves leave to refer thereunto, when 


the ſame ſhall be produced ; and this reſpondent 
humbly conceives and is adviſed that the ſaid 
decree (and ſubſequent orders) are agreeable to 
equity and juſtice, and therefore humbly hopes 
that the ſame ſhall be affirmed, and that the 


ſaid petition and appeal ſhall be diſmiſſed this 


molt honourable Houle with coſts. 


L M. (counſel.) 


In a caſe where a party had appealed to the 
Houſe of Lords from an interlocutory order | 
made in the cauſe, and after lodging his appeal, 
it was afterwards moved on his behalf, that a re- 
ceiver of the eſtates in queſtion might be ap- 
pointed. On the other fide it was urged in op— 
poſition to this application, that by bringing the 
appeal before the Flouſe of Lords, the Lord 
Chancellor's juriſdiction was totally ſuſpended 
pending the appeal ; but the Lord Chancellor 
taid, the practice was, that by bringing the 
appeal 


Court of Chancery. 681 
appeal before the Houſe of Lords, the Lord % _ L 


Chancellor's juriſdiction was ſuſpended only as fre: «. 
to the matter appealed from, but not totally, h at 


. 0 . Lincoln's- 
ſo as nothing could be done in any other part Ian Hall, 
| June 1772, 
of the cauſe not appealed from. A 

Aplley, 


Of Cofts in general, 


HEREVER the court decrees the par- 
ty to pay coſts per/onally, in that caſe 
the Maſter taxes them, and you proceed by 
ſubpena and attachment for the recovery there- 
of: but where the court directs that they ſhall 
be paid out of a real or truſt eſtate, and not 
by the perſon of the party, if the eſtate is ſold, 
the coſts are uſually paid out of the purchaſe- 
money, or out of the profits in the receiver's 
hands; or if the party who is to pay them has 
ſufficient profits in his hands, the court will 
direct him to pay them thereout, or ſend him 
to an inquiry before the Maſter, whether there 
is ſufficient or not. | 
If a bill is filed for the purpoſe of recover- 
ing 50001. and the plaintiff has the fortune to 
recover 51, only, he ſhall be intitled to coſts 
to the extent only of his ſucceſs; and it ſhall 
be referred to a Maſter to diſtinguiſh the ſame: 
and this rule is founded upon good reaſon ; 
tor if a plaintiff ſets up four demands, and pre- 
vails only in one, it is unreaſonable he ſhould 
have coſts throughout; therefore he muſt pay 
colts where he does not prevail, or at leaſt loſe 
all. the reſt of his coſts, if he does not pay 
them to the other party; and in this caſe, the 
Maſter looks over all the folios of the bill, 
anſwers, depoſitions, and proceedings, and on- 
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ly allows the uſual fees of ſuch folios and pro- 
ceedings which relate to the matter prevailed 
in, and no farther; and the plaintiff loſes all 
| the reſt (as he ought,) for ſetting up a demand 
i| which he had no foundation for, and for ha- 
raſling a defendant without any juſt cauſe. 

= By a ſtanding order of the court, made in 
't Lord Keeper Mrigbt's time, no exceptions 
#4 were allowed to a report of taxing coſts ; and 
| this rule hath ever been purſued, with this dif. 
4 


ference, that where the Maſter allows ſuch 
coſts as ought not to be allowed, or are not 
allowable by law; in this caſe, the court will 
nb. Chan, ſometimes indulge the party with liberty of 
206. excepting touching this point only. 
Wherever a clerk in court, or ſolicitor, pe- 
titions to have his bill taxed, the court never 
Þ refuſes it ; but upon debate it has been ſettled, 
1 that the court cannot go ſo far as to order the 
client to pay what it is taxed at; this muſt be 
recovered by action at law, or otherwiſe, as the 
party ſhall be adviſed; and here it is taxed as 
between a client and his ſolicitor, and not as 
between party and party; for many things are 
not allowed upon a taxation between party and 
RF party, which however are allowed between a 
| client and his ſolicitor, | 
But if a client petitions to tax his clerk | 
court's, or his ſolicitor's bill, he ſhall ſubmit 
| to pay what is due; and the court always puts 
| this upon him, and the order is drawn up to 
| pay what ſhall be found due on the taxation; 
for it is unreatfonable for the client to aſk a 
favour of the court, and then put his clerk 
in court or ſolicitor afterwards to recover at 
| law what his bill is taxed at; nor hath the 
I court any hold over him, but where he fub- 
1 mits 
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Court of Chancery, 


mits to pay, and where the order is to pay 

what ſhall be found due on the taxation; in 
T that caſe, the clerk in court or ſolicitor whoſe 
J bill is taxed, may take out a /ubpyna for what 
the coſts are taxed at, and proceed by way of 
attachment for non-payment, as in other caſes ; 
and this becomes a perſonal demand upon his gz, Chan. 
client. | 5 207. 

If the plaintiff obtains a decree, he has ge- 
nerally his coſts of ſuit; but if it be againſt a 
truſtee not in fault, but who deſires only to be 
directed or indemnified by the decree of the 
court in the performance of his truſt, he ſhall 
pay no coſts: ſo infants, executors, or admi- Pra. Res. 
niſtrators (if they are not in fault,) ſhall not“ “ 
pay coſts out of their own eſtates ; nor ſhall 
they pay coſts out of the eſtate of him whom 
they repreſent, provided no fault is imputable to 
him: fo alſo a party ſuing in formd pauperis, Ibid, 115. 
ſhall pay no coſts, though intitled to receive 
his colts out of pocket, and not more; for where 
the plaintiff, a pauper, had a decree for the 
duty and coſts, and the Maſter taxed full coſts 
as ulual for perſons not paupers, yet upon mo- 
tion of the defendant, that he may tax only 
pauper coſts, the 5 

Lord Keeper ſaid, it was unreaſonable any 
one ſhould have more coſts than out of pocket; 
and he ordered the plaintiff and his ſolicitor to 
make oath before the Maſter; and what they 
lwore they had paid, or were to pay, was to be ,,. , 
allowed, but no farther, Chan, 240, 

On a bill brought to call a truſtee to an ac- 
count, it was held by my Lord Keeper, that if 
he by anſwer ſubmits readily to ir, tho' on the 
account he be found in debt, yet he ſhall pay 
intereſt for the balance only from the time of 
mits | X x 4 the 
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the account liquidated, and no coſts, if he hag 
not miſbehaved himſelf; but where he con- 
troverts the account, and afterwards 1s found 
in the plaintiff's debt, he ſhall pay intereſt 
from the time of the bill; for in a manner he 
dares the plaintiff to the account, and there. 
fore muſt pay cofts, as the plaintiff muſt 
have done, if he had been found indebted to 
him. | 

A B made his will, and deviſed lands to be 
ſold for raiſing portions for the plaintiffs, who 
were his daughters, by a ſecond venter; and 
this bill was brought by them and the exe- 
cutrix to have the will proved, and the truſt 
performed. The 

Defendants were his daughters by a firſt 
venter, and were all married by him in his life- 
time, but had not near io great portions as the 
plaintiffs, who, together with defendants, were 
his coheirs; and by anſwer inſiſted to have the 
validity of the will tried at bar, which was 
thereupon ordered accordingly; and at the 
trial, the defendants perceiving the matter 
againſt them, gave no evidence; fo there was a 
verdict for the will, And now the cale ſtand- 
ing on the equity reſerved, the defendants were 
ordered to join in a fale, but were to have 
their coſts, both here and at law, upon their 
joining, though it was inſiſted on the other 


| fide, that they ought not to have coſts, hav- 


ing, as now appeared by verdict, wrongfully 
occaſioned all expence. 

So where a bill was brought by a deviſee 
againſt an heir to prove a will, the heir croſs- 
examines the plaintiff's witneſſes, and refuſes 
to releaſc his right, yet the heir ſhall have ” 

| | Colts 


Court of Chancery, 685 
coſts given him upon motion; otherwiſe, if he 2 P. Will 
examines Witneſſes of his own; but if an heir via. at 
at law be plaintiff, and miſcarries in his ſuit, 22828 
he ſhall not have coſts; but on his ſuit ap- bath, 


| pearing to be groundleſs, ſhall pay coſts, Mo Yo 
| Coſts do not always follow the event of the 
3 cauſe; as where the money was found due to 
T the defendant upon account, yet it appearing 


to be much leſs than had been claimed by the 
defendant's anſwer, in that caſe the defendant £ 
was allowed no coſts, 5 
Upon an attorney or ſolicitor appearing to 
be guilty of a grofs miſtake, the court will or- 
der him to pay the coſts occaſioned by ſuch 
miſtake ; ſo governors of a charity, though not Ibid. 593. 
guilty of corruption, yet if extremely negli- p. wi, 
gent, will be puniſhed with coſts. 3. 
A legatee or creditor coming in before the 
Maſter, and not party to the cauſe, ſhall have 
his coſts; for it was in his power to have 
brought a bill for his legacy or debt, which 
would have put the eſtate to further charge. ibid. 27, 
If an iſſue be directed out of Chancery to 
be tried, and the party plaintiff in the ſuit 
gives notice of trial, and does not counter— 
mand it in time, upon motion, the court of 
Chancery will give coſts, and not put the de- 
tendant to move the court of law where the 
flue is to be tried “. 
An infant who, by the cuſtom of gavelkind 
was one of three coheirs of a real eſtate, by 
his prochein amy brought his bill to eſtabliſh a 
will whereby that eſtate was pretended to be 
deviſed to him only, 
* 2 P. Will. 68. anon. And note, On an iſſue's being directed out of 
the court of Chancery, after ſuch iſſue made up, it is proper to move 


the court of Chancery for a ſpecial jury, if the circumſtances of the caſe 
Kquire it; and the court will grant the ſame, 
The 
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general diſmiſſion, the defendant had his elec- 
| tion 
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The court directed an iſſue, which was found 
afterwards againſt the plaintiff. 

The prochein amy died before the coſts tax- 
ed, and the infant came of age, but never af- 
terwards proceeded one ſtep; and the caule 
being now ſet down purely upon the coſts re- 


ſerved, it was objected, that where an infant 


ſues by prochein amy, it is the prochein amy on- 
ly who is to pay the coſts, for any one may 
bring a bill in the infant's name, and 1f it be 
an inſolvent amy, the defendant may apply to 
the court in order to have a ſolvent procbein 
amy named; which, if the defendant does not 
do, it is his own fault; and it would be an 
hardſhip upon the infant, who 1s not ſuppoſed 
to be capable of judging of the right, pro- 
priety, or juſtice of a ſuit, to be ſubject to the 
coſts of it, or to be put to his remedy over 
againſt his prochein amy; that it was plain in 
the preſent caſe the infant had no remedy over 
againſt his prochein amy, he being dead: 

Lord Chancellor: At law the infant is liable 
to pay the coſts, if the judgment be againſt 
him; as if an infant brings an action of bat- 
tery, and has a verdict againſt him, he muſt 
pay the coſts; and if the common law be ſo, 
why ſhould it not be fo in equity? otherwile, 
an infant would be left at liberty to plague 
mankind as he thinks fit. And 

The court being informed by the regiſter 
and clerk in court, that the courſe was to dil- 
miſs the infant's bill generally with coſts, with- 
out mentioning who ſhould pay them; : 

His Lordſhip ſaid, he would diſmiſs this bill 
with colts; and (as he apprehended) upon 4 
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tion whether he would ſue the infant or pro- _ Will. 
chein amy for ſuch coſts. But note, on 
: On a bill to ſettle the boundaries of a ma- erer e 
* e bill was 
| nor, it was decreed, that each party ſhould di, 
C give to the other a note of their boundaries, 2% 
: and that it ſhould be tried in a feigned iſ- 1 Su. 308. 
| 


ſue; and the iſſue being found for the defend- 
ant on the firſt, ſecond, and third trial, the 
defendant was not only allowed the coſts of all 
the trials at law, but alſo the coſts in equity, 
in regard the defendant had no bill, and the 
plaintiff might have tried it at law without 
coming into equity “. 

On a bill of partition no coſts on either ſide, 
becauſe it is for the benefit of both parties. 
The plaintiff in a bill was a ſervant to a 
fureign ambaſſador, and conſequently his per- 
ſon privileged by the act of 7 Ann. c. 12. f; it 
was moved, that the plaintiff ſhould not go on 
in his bill, until he gave ſecurity by a bond in 
401. penalty for the payment of colts of ſuit, | 
if awarded againſt him, in the ſame manner as 
where a plaintiff is beyond ſea; and a pre- 
cedent was cited, where the like order was 
made in the caſe of an ambaſſador's ſervant, 
plaintifF in this court, 

Whereupon the defendant obtained an order 
that the plaintiff's proceedings ſhould ſtay un- 
til he, with a ſurety, gave ſuch bond in 40l. 2 p. win. 
penalty for anſwering coſts, if awarded, 45% 

Motion on the part of the defendant, after 
applying for time to anſwer, that the plaintiff, 
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bill * 2 P. Will, 376. But in St. Luke's v. St. Leonard's, Bro, Chan, 

: 1 Rep, 40. Lord Thurlow thought that a bill to ſettle boundaries cf a 1 
On 4 jariſh would not lie, it being merely a queſtion at law, Ibid, in notes, 5 
elec- Cox's edition. | 

: f Note, By this act, all proceſs againſt ambaſſadors and their ſervants | 

tion are made void; ſo that if the bill ſhould be diſmiſſed, no proceſs could F 
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who in his bill charged himſelf to be reſident 
in Florence, ſhould give ſecurity to anſwer 
coſts ; and the cafe of Glamorgan v. Rugby was 
cited, where the Lord Chancellor held it pretty 
much in the diſcretion of the court, and might 
be taken advantage of at any time, on the cir- 
cumſtances: 

Lord Chancellor: If on the face of the bill 
the plaintiff appears to be beyond ſea, or if at 
the time of filing the bill it appears the defend- 
ant knew of it, he may apply for ſecurity to 
anſwer coſts; but advantage ſhould be taken 
of it in the firſt inſtance before anſwer, or time 
prayed to anſwer ; otherwiſe it is waived: if 
indeed the defendant is a ſtranger to it, and it 
comes to his knowledge at any time in the 
courle of the cauſe, it may be prayed ; bur 
here it is waived, it appearing on the face of 
the bill. | | 

Baron and feme bring a bill to redeem a 
mortgage; the defendant pleads to the bill, 
and the plea over-ruled, and coſts given to the 
plaintiffs, which, by the courſe of the court, 
are 51. ; the baron dies, the feme by ſurvivor- 
ſhip ſhall have the coſts. 

A ſuitor having paid the officer (regiſter) 
his fee, and the officer having neglected his 
duty, by which means the procels becomes 
irregular, the ſuitor 1s to pay the coſts, but 
he to have them over againſt the officer ; and 
though the officer in ſuch caſe die, yer this 
being a duty and a matter of contract, his ex- 
ecutor will be liable. | 

In a caſe where there had been no demand, 
nor any rent paid for thirty years, and the per- 
ſon who was intitled recovered it by a verdict; 


Lord Hardwicke, Chancellor, 


Said, 


A. © — — — — — — — — 
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Court of Chancery. 


Said, The defendant muſt pay the cofts at 
law; but as the laches aroſe on the part of the 
plaintiff, and the obſcurity of the title to the 
rent, from the want of a demand for ſuch a 
great length of time, he ſhall not be allowed 
coſts againſt the defendant in equity. 

Note, In notorious frauds, the court ancient- 
ly made a defendant pay exemplary coſts ; but 
that has been for ſome time diſuſed, from the 
difficulty of carrying it into execution; ſo 
where a plaintiff is abſurd enough to refule a 
fair offer of accommodation, and obſtinately 
perſiſts in his ſuit, it is an aggravation, and 
the bill ſhall be diſmiſſed with coſts. 

A bill was brought againſt an executor of 
an executor, for a debt of the firſt teſtator ; 
the defendant denied aſſets, but at the ſame 
time ſet out ſpecially in his anſwer, that the 
eſtate of the two teſtators were ſo blended to- 
gether, that he could not poſitively ſay whe- 
ther there are aſſets or not; but, 

On a reference to a Maſter, it came out, 
that there were aſſets enough to pay the plain- 
tiff's debt, and ſomething over: and 

The Maſter of the Rolls was of opinion, 
that the executor in this caſe muſt pay the 
debt, in the firſt place, to the plaintiff out of 
the aſſets ; and if there are any left, after ſuch 


2 Alk. 14. 


Ibid. 48. 


payment, he may retain to pay himſelf the 


coſts of this ſuit; if there had not been the 
favourable circumſtance of the confuſion ariſ- 
ing from the two eſtates, the executor muſt 
have paid the coſts out of his own pocket, 
and the reſidue of the aſſets applied to other 


debts, Ibid, 31. 


Cofts in equity are entirely in the diſcretion 
of the court ; but where they think it would 
5 accelerate 
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accelerate a decree, the court chuſes to poſt. Þ 
pone the conſideration of the coſts, till the © 
cauſe comes back from the Maſter, though 
there might be grounds enough for decreeing 
coſts even at the hearing of the cauſe; but a KY ; 
plaintiff may apply for coſts where a defend- ; 


ant gives unneceſſary trouble in carrying 4 1 
2 Alk. 112. decree into execution; for in equity, as well i 
as at law, coſts follow the juſtice of the de-. 
mand. | | BY :. 
Notwithſtanding a teſtator directed that his 0 
executors, for any expences they ſhall be pur YI , 
to, ſhall be allowed their coſts out of his eſtate; fe 
yet where the executors have been guilty of a EW be 
plain act of fraud, the court have decreed coſts Þ 
Ibid, x26. againſt them. | FF 
Bill by plaintiff for an account of rents, and p 
to be let into poſſeſſion againſt defendant, who BI , 
was in poſſeſſion under an elegit for ſatisfaction . 
of a debt. Account decreed at the Rolls. at 
Afterwards report, that defendant had receiv- 5b 
ed 931. 118. 3d. more than due to her. Cauſe e. 
coming on upon report, it was ordered, that 
poſſeſſion ſhould be delivered, the defendant 0 
to pay the 931. 11s. 3d. fogetber with the plain- gt 
tiff 's coſts ; from which order defendant ap- © 
pealed generally, and the only reaſon for the e 
appeal was the coſts. p. 
Two queſtions on the hearing; 1. Whether pe 
the rule is ſo general that a party cannot ap- hi 
peal for coſts? 2. Whether, as the defendant BY 1. 
was an incumbrancer, the eſtate is not as much Wl 90 
liable to pay the coſts as the debt ? 1 pr 
Lord Hardwicke, Chancellor, declared the 
rule is not fo general with reſpect to parties Wl 
appealing for coſts only. That in particular BY | 
cales ſuch rule may, and has been diſpenſed k 
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|: Court of Chancery. 691 
ſt-⸗vich; and thought it ought to be diſpenſed | 
he FAY vith in this caſe; and the decree was reverſed 
h as to coſts. | 
os Jer, Whether the court will diſpenſe with 
a the rule only in ſuch caſes where it appears on ; 
d- the face of the decree that coſts are improper- SC 

a ly given? or whether they will do it where nd, oh 
ell they muſt go into the merits of the cauſe? Ne 


e- Bill by A B, who was diſinberited, to have 
inſpection of deeds and writings; and there ap- 


118 2 pearing to be no title in the plaintiff, the cauſe 
ut EY was ſet down for further directions by the de- 
(©; MY fendant, and it was prayed that the bill might 
4 MY be diſmiſſed with coſts, 
its = Lord Chancellor: There are two reaſons 
IJ 22ainſt giving coſts in this cafe. 1. It appears 
a TY olaincif was intitled under an entail, which 
ho 


was cut off, and had a right to ſee how he 
was bound ; and although fines.and recoveries 
are of record, yet he might not, from the in- 
ſpection of them, know what eſtates were af- 
fected by them, or how far. 

If an heir at law brings a bill in this court 
tor a diſcovery, I would not have it under- 
ſtood he ſhall pay coſts ; there is no pretence 
for it, If a motion ſhould be made in ſuch 
eaſe for coſts, he ſhould move to amend, and 


permit him to do it, and not give coſts againſt 
him : bills are ſeldom or ever brought by an 
heir at law for a mere diſcovery, but generally 
tor production of deeds, and then relief is 
prayed. 


BY Secondly, Here is an honour left deſtitute 
Nas of an eſtate ; it is a gratitude and duty due to 


the crown to have an eftate go with the title. 
tis a diſhonour to the crown and the public 
not 


pray inſpection of deeds, and the court would 
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p. win, not todo ſo; this reaſon governed in Shales and 
41. Barrington. 


"= = Propoſals being made by the counſel for the 


092 


Ambler* 
Rep. A ordered accordingly. | 


Petition to confirm the Maſter's report of 
maintenance and coſts, Lord Chancellor 
doubted whether he could order the coſts, for 
the reference was made without any ſuit brought, | 
which he ſaid was a new method, firſt intro- 
duced by Sir Joſeph Fekyll, and ſince frequent- 
ly practiſed ; but that it would be going much | 
further to order coſts, of which he knew no 
inſtance. A precedent ex parte Whitaker was 


s 
* * 
a 


defendants, that the bill ſhould be diſmiſſed 
without coſts; but if plaintiff ſhould moleſt 8 
them, they ſhould be at liberty to apply for“ 
| coſts ; it was agreed to by the other fide, and 


2 


cited; but as the particular time and circum- 13 


ſtances of that caſe were not ſtated, Lord Chan- ; 


cellor directed the precedent to be produced 
to the regiſter, and thereupon he was to draw | 
the order in the preſent caſe, that the guardian 


„bid. 146. ſhould be allowed the coſts in his account. 


If a bill be referred for ſcandal and imper- 
tinence, and ſo reported, exceptions being taken 


to the report, and allowed, the plaintiff ſhall ; 


have the coſts of the reference ; but he ſhall : 
not, on exceptions being allowed to the Maſ- 


Ibid, 463. ter's report of irregularity. 


| It is conſcience, and not any authority, which | 
2 Atk. 552, directs this court in giving coſts; and there- I 
fore in equity, colts are entirely diſcretionary, } 
and are given to the time of the decree; and the 
title reſpecting them in this court is not at all 


conformable to the rule at law; for at law 


unica directio fiat damnorum, and therefore they | 
do not from time to time direct coſts, but 


= 


N Walt 


r / men io 


Court of Chancery, 


wait till there is a final judgment: ſo where = Alk. 400. 
there was a ſuggeſtion to the court, that the 
poverty of the plaintiff would not allow her 
to carry on the cauſe, unleſs the court would 
direct the defendant to pay ſomething to the 


plaintiff in the mean time; the Maſter was 
accordingly ordered to tax the coſts decreed to 
be paid by the defendant to the plaintiff; and 
when they were ſo taxed, the ſame were direct- 
ed to be paid to the plaintiff, to enable her to 
go on with the cauſe. 


Petition by A B, to be diſcharged from a 


contempt and cuſtody, for non-payment of coſts 
taxed for ſcandal and impertinence, againſt 


CD, who had executed a releaſe to A B, 


which releaſe, it was inſiſted, ſhould bind E F, 
the clerk in court, who carried on the proſe- 
cution againſt the petitioner A B. And per 
Lord Chancellor : The clerk in court has a 
general lien on the duty recovered by his di- 
gence and expence, which extends as well to 
collateral proceedings as to a decree: bur it is 
objected, that the client has releafed it to his 
alverſary, and that binds his ſolicitor or clerk 


In court; who, though they have originally a 


len on what has been recovered by their ex- 
pence, diligence, and coſts, yet that is not to 
txtend to that degree as to prevent the client 
fairly and honeſtly from making an end with 
ls adverſary : I am of that opinion, provided 
ny thing appeared to be paid. If the client 
hd by compoſition, or any reaſonable conſi- 


[ration for the coſts, made an end with his 
[verſary, I would nor ſuffer this equity to be 


et up; but if a clerk, in court having this 
quity, ſhall be diſcharged by a mere volun- 
Nei . Yy tary 


694 The Pꝛattice of the 
tary releaſe executed by his client and his adver- 
ſary, he might be defeated by a colluſion, 
This is the diſtinction; the coſts are not paid; 


no compoſition or conſideration ; but a mere 


voluntary relcaſe ſet up to defeat the clerk in 


court, which might be done in any cafe, if the 


court ſhould ſuffer this. 


Therefore as to this contempt, and the at- 
tachment thereon, let A B, the petitioner, be 
diſcharged on payment to E F, the clerk in 

2 vel. 26. Court, it appearing that C D has executed a 4 | 


ibid. 111. releaſe. | 


Coſts were directed to be refunded on reverſing 
an order for allowing a demurrer ; and this is“ 
agreeable to the general rule of law; for if a 

judgment is reverſed on a writ of error, the 
party is always reſtored to whatever he loſt by 
that judgment; and conſequently, if that judg- 
ment was executed, and coſts levied, they mult 
be reſtored, If a bill is diſmiſſed with coſts ; 
the decree not ſigned, or inrolled, but how-* 
ever proceſs taken out for the coſts (which? 
may be) and levied; the plaintiff applies to 
rehear, and the former decree is reverſed, thoſe 
coſts muſt be refunded; the defendant can-W 
not retain them againſt the plaintiff, when the 


2 Ver, 100. Plaintiff has prevailed, 


Appeal from a decree made by Mr. Juſtice 
Abney, fitting for the Maſter of the Rolls, for 
not giving coſts to the defendant upon a bill 
brought to have an account taken, and for re 
lief and ſatisfaction in the nature of a redempyi 
tion of an eſtate, which the defendant had ex 
tended by elegit, upon a judgment on a deb 


originally created by bond. 


The general rule, that there could be no ap z 
peal for cas only, was inſiſted on; the colt 
| 5 wer 


Court of Chancery, 


were diſcretionary in the court, and not of 
right to be given to a mortgagee, who may 
even be made to pay coſts, if he miſbehaves; 
as where he inſiſts on an eſtate not to be re- 
deemable, which appears to be redeemable, 
And per 
Lord Chancellor: The defendant could on- 
ly be obliged to account according to the ex- 
e tended value: but this court, ſince Lord Com- 
n FAY }e's time, goes farther, and obliges the cre- 
a ditor to account for the profits really received: 
be eis clearly intitled to his colts on the me- 
g rits, if not precluded by that rule: the found- 
is ation of that rule was to prevent vexation 
a and trouble; for as caſes in equity often de- 
ne pcnd on abundance of circumſtances, about 
yy EY vhich, as the reaſon of mankind might differ, 
it would create perpetual appeals ; but it ſeems 
ſome what ſtrict and hard to adhere to it; for 
ſiace the ſtamp duties, coits come to be very ma- 
terial ; yet if it was to be laid down generally, 
that an appeal might be for colts, it would 
cauſe that general inconvenience to which a 
particular inconvenience ought to give way: 
but if a ſound diſtinction from the rule ean be 
made, it ought to be allowed; and it will be 
very unfortunate, if, in his caſe, the defendant 
ſhould be precluded thereby ; for being an in- 
cumbrance for a juſt debt, and having a lien 
on the eſtate for his coits, as well as his de- 
mand, it ſeems to be an exception, and differ- 
ent from the court's not ſuffering matters to 
be over-ruled merely for coſts. Let the defend- 
ant therefore have his coſts taxed. 


2 — >. las, 


came to be the only matter in diſpute ; the 
SY 2 queſtion 


* 


1 Veſ. 25a, 


Owen and 
Griffith. 


So upon a rehearing before Lord Henley, af= cer ind 


ter a decree by Lord /lardwicke, in which coſts Scott, Nor, 
1971757. 
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queſtion was, whether there could be a rehear- 
ing for coſts only, and a difference taken at 
the bar between the caſe of coſts, charged on 
the perſon (where it was admitted there ſhould 
be no rehearing), and coſts out of the eſtate, 
and the caſe of Owen and Griffith was cited; 
and the 

Lord Keeper ſaid, a rehearing for coſts on- 
ly ought not to be encouraged, becauſe they 
are merely diſcretionary, and depend on cir- 
cumſtances, but thought there might, on par- 
ticular circumſtances, be ſuch rehearing; and 

he affirmed the decree *, DE | 
Where a debt of a teſtator is recovered 
againſt an executor at law, coſts are given 4 
bonis propriis; but in equity it is diſcretionary 
8 Atk, 119, whether the court will make him pay colts or not. 
The Maſter to whom it was referred, reported 
the proceedings under a commiſſion for exa- 
mination of witneſſes irregular ; on exceptions, 
the court thought them regular, and allowed 
the exceptions, and the party who ſucceeded 
had his coſts of the application. Lord Hard- 
Wicke diſcharged the order for coſts, becauſe 
the plaintiff's was not a vexatious proceeding, 
but in the Maſter's opinion well founded; and 
the rule of this court is never to give coſts, 
but where no juſt ground appears for the pro- 

ceeding : ſo | 
On exceptions to an anſwer for inſufficien- 
cy, and ſo reported; upon exceptions to the 
Maſter's report, the court held the anſwer to 
be ſufficient ; the party ſucceeding in the ap- 


* 1 Bro, 143. (cited), where this doQrine is affirmed by Lord Thur- 
low, and held by him, that there ſhovid be no appeal or rehearing for 
coſts only, unleſs upon an apparent miltake, Wadman v. Kent, appeal 
from the Rolls, | 


plication 


Court of Chancety, 


697 
plication not intitled to coſts, but they ſhall wait | 
the event of the cauſe, 3 Atk. 235. 

Note, On a ſpecial motion, and ſtating par- 
ticular circumſtances, the court may give coſts, 
though the Maſter reports in favour of the 
other party. ' Ibid. 

Where coſts are decreed to all parties out of 
a real eſtate, though one of them, who was in- Vote, the 
titled to receive coſts, died before they were 2 _ 
taxed, they do not moritur cum perſond ; but lien upon 
the heir at law is intitled; for if any thing tbe rel 
had remained undecreed, and. to have been 
done, the repreſentative of the deceaſed party 
by reviving would. have been intitled to the 
coſts, even if they had not been directed to 
ſtand a charge on the real eſtate. 

There was a decree for a ſum againſt an ex- 
ecutor, with coſts out of aſſets; the executor 
pays the ſum, but not the coſts, and then the 
plaintiff dies, and a bill is brought to revive }. 
for coſts; and it was objected, that a bill to 
revive for coſts only was improper, and that 
the payment out of aſſets was only incident to 
the coſts in reſpect to the ſum decreed; but the 

Lord Chancellor ( Hardwicke) ordered the 
cauſe to ſtand revived ; for the rule not to re- 
vive for coſts only, he thought a hard rule, 
tie coſts being frequently more than the debt ; 
and this caſe was not within the rule; for if it 
was not a decree in perſonam, but executory, 
and to be paid out of aſſets; and if the exe- 
cutor had died, the plainuff might have re- 
ved againſt the repreſentative of the teſtator, 
and might have purſued the aſſets into what- 
tyer hands they came “. 


3 Ark. 77 3» 


3 tl. 773. And note, This court has followed the rule of law, 
were there is a judgment, coſts are aſcertained and taxed ;z but if no 
:0;meat, the coſts are loſt, . 
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On a queſtion as to coſts, on a caſe of pure 


aſſignment of dower before commiſſioners, and 
particularly of the coſts of a ſurvey of the 


eſtates; 


Lord Chancellor ſaid, that in caſes where | f 


there is an apportionment of dower by com- 


miſſion, not by writ, coſts are not to be given; 
unleſs previous queſtions are raiſed, in liti- 
_ eating of which the party is vexatious. There 
are ſo many precedents, and they are reaſon- 
able and analogous to the proceedings at law : 
in a writ of dower, or on aſſignment of dower, 
no coſts are given, unleſs there be a deforce- 
ment, when the ſtatute (of Glouceſter) gives 
damages, or where there are collateral circum- M 
ſtances, or where the dower is demanded upon 


x Bro. 134. a feoffment or other title. 


3 Atke 1. 


A cauſe was brought on upon bill and an- 
ſwer, and appearing to be vexatious, and the 
plaintiff not having replied to the anſwers WM 

merely to avoid colts, the queſtion was, whe- M 
ther the court could give full coſts or only 


408, ? the 


Lord Chancellor ſaid, that in ſuch caſes the 
court would not hold itſelf bound by the rule 
of 40s. coſts, but would give the whole coſts M 
of the vexatious ſuit, and that it had been lo 
2 At. 233, done by Lord Hardwicke; and his Lordſhip 


therefore directed the colts to be taxed upon | 


1 Bro, 403. the diſmiſſion of this bill. 


Plea to a bill of revivor, in a caſe where 


nothing remained but the matter of coſts, 
which had been ordered to be paid into the 
Bank; and being unpaid at the time of the 
death of the party, the queſtion was, whether 
a bill of revivor would lie againſt the repre-W 
ſentative ? In ſupport of the plea it was 4-1 


5 gued, i 
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„ f pf 


? % - 


Court of Chancery. 


gued, that where the party who is to pay coſts 
I dies, it is a perſonal debt, and dies with him, 
I unleſs the coſts are ordered to come out of a 
particular fund; although where the party 
who is to receive the coſts dies, his repreſent- 
. g J :tive ſhall have his remedy againſt the party 
; TM decreed to pay. | 
Por the plaintiff, it was objected, that this 
e doctrine only held where the coſts were not 
- taxed, but that as ſoon as the coſts were li- 
: TY quidated, the debt was become certain; and 
r, tit was proper matter for a bill of revivor and 
:- © vpplement, as this in truth was, it praying an 
cs account and payment out of aſſets. The 
Lord Chancellor thought, the coſts having 
been taxed, this caſe was not within the ge- 
neral rule, and made it certainly matter of re- 
vivor ; if they had not been taxed, he might 
have laid hold of the circumſtance of their 
having been ordered to be paid into the Bank, 
as taking the caſe out of the rule; and there- 
fore over-ruled the plea. x Bro, 438. 
Where the material iſſue is found for the Ibia. 420. 
party who ſets down the cauſe for further di- 8 
rections, he muſt have his coſts at law. 581, where 
After an order to have coſts taxed, the clerk ni of 
or ſolicitor for the party that is to have them at large. 
delivers in a bill thereof to the Maſter to whom 
the ſame are refcrred, who gives the other ſide 
a copy of the charge (if deſired), and on re- 
queſt he gives out a ſummons for the parties 
to attend him at a certain time, and fo from 
time to time till the whole coſts are taxed, 
and then he reports the quantum to the court; 
the report being confirmed, and the order duly 
entered, there may be a ſubpæna to the party 
to pay them; and if not thereupon paid, the 
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order under ſeal, or if after a decree, the de- 
cretal order and writ of execution; and if up- 
on due ſervice thereof, the colts be not paid, 


then upon affidavit thereof attachment iſſues, 
and further proceſs of contempt to a ſequeſtra- 


tion againſt the party refuſing to pay the coſts, BY 
if there be occaſion. | 5 


Where a defendant in contempt puts in an 
anſwer without paying the coſts of the proceſs 
of contempt, and the plaintiff replies thereto, WM 


he hath loft the coſts ; for by replying, he ad- 


mits the defendant to be re&us in curid, and 


the anſwer regular. 
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Of Perſons whoſe Intereſts are particularly fa- 
doured in a Court of Equity ; under which ge- 
neral Head 1 ſhall treat ſeparately—Of In- 
fants - Ideots and Lunatics Guardians and 
Prochein Amys— Truftees—Feme Coverts— 
Heirs —Executors and Adminiſtrators — Pau- 
Pers. 


And firſt, 


Of Infants. 


RO M the obſervations made on the daily 
1 actions of infants, and the concluſions 
drawn from thence, the laws and cuſtoms of 
every country have fixed upon ſome particular 
period, at which they are preſumed to be ca- 
pable of acting with reaſon and diſcretion in 
the regulation of their conduct in the ordinary 
tranſactions of life; and hence in our law the 
full age of man or woman is twenty - one 
years *; which age is completed on the day 


preceding the anniverſary of a perſon's sax. 44; 


birth, 


* At which age he is capable of contracting, and may alien his lands, 
goods, & c.; for according to the feudal law, the tenant at this age was 
out of ward of guardian in chivalry, Co. Littl. 786. But according to 
the civil law, the complete full age, as to matters of contract, is twenty=- 
bve years, Dig. lib, 4. tit. 3. 
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Infants have various privileges and various 
diſabilities; but their very diſabilities are pri- 
vileges, in order to ſecure them from hurting 
themſelves by their own improvident acts. An 
infant cannot be ſued but under the protec- 
tion, and joining the name, of his guardian; 
for he is to defend him againſt all attacks, as 
well by law, as otherwiſe ; but he may ſue ei- 
ther by his guardian, or prochein amy, his next 
friend, who is not his guardian. This prochein 
ainy may be any perſon who will undertake the 
infant's cauſe ; and it frequently happens, that 
an infant, by his prochein amy, inſtitutes a ſuit 
in equity againſt a fraudulent guardian. 

With regard to eſtates, and civil property, 
an infant hath many privileges : he ſhall loſe 
nothing by non-claim, or neglect of demand- 
ing his right; nor ſhall any laches or negligence 
be imputed to him, except in ſome very par- 
ticular cafes. Infants cannot alien their eſtates; 
but infant truſtees, or mortgagees, are enabled 
to convey , under the direction of the court 


* By flatite 7 Ann, c. 19, which ſtatute enacts, “ That it hall and 
may be lawful for any perſon, under the age of twenty-one years, by the 
direction of the high court of Chancery, or the Exchequer, ſignified on 
the hearing all the parties concerned, on the petition of the perſon or 
perſons for whom ſuch infant or infants ſhall be ſeiſed or poſſeſſed in 
truſt, or of the mortgagor or mortgagors, or guardian or guardians of ſuch 
infant or infants, or perſon or perſons intitied to the monies fecured by 
or upon any lands, tenements, or herditaments, whereof any infaat or in- 
fants are, or ſhall be ſeiſed or poſſeſſed by way of mortgage, or of the 
perſon or perfons intitled to the redemption thereof, to convey and afſure 
any ſuch lands, tenements, or hereditaments, in ſuch manner as the ſaid 


court of Chancery, or the court of Exchequer, ſhall by ſuch order fo to 


be obtained, d:re&to any other perſon cr pertons ; and ſuch conveyance or 
allutance ſo to be made and had as aforeſaid, ſhall be as good and effectual 
in law, to all intents and purpoſes whatſoever, 28 if the ſaid infants or 
infant were at the time of making ſuch conveyance or aſſurance of the 
full age of twenty-one years; any laws'* &c, 

And it is further enated by the ſaid Natute, “ That all and every ſuch 
infant and 1nfants, being only truſtees or mortgagees as aforeſaid, ſhall 
and may be compeilzble, by ſuch order ſo as afore{-id to be obtained, t0 
make ſuch conveyance or conveyance, aſſurance or aſſurances, as afore- 
ſaid, in like manner as truſtees or mortgagees of fell age are compellabie 
to conveyor allign their truſt, eſtates, or morigages.“ 
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of Chancery or Exchequer, the eſtates they 
hold in truſt or mortgage, to ſuch perſon as 
the court ſhall appoint : ſo an infant who has 
an advowſon may preſent to the benefice when 
it becomes void; for the law in this caſe diſ- 
penſes with one rule, in order to maintain 
chers of far greater conſequence ; it permits 
in infant to preſent a clerk (who, if unfit, may 
be rejected by the biſhop), rather than either 
ſuffer the church to be unſerved, till he comes 
of age, or permit the infant to be debarred of 
tis right by lapſe to the biſhop. An infant 
may alſo purchaſe lands, but his purchaſe 1s 
ncomplete; for when he comes of age, he 
may either agree or diſagree to it, as he thinks 
prudent or proper, without alleging any reaſon ; 
md ſo may his heirs after him, if he dies 
nthout having completed his agreement. It 
s, further, generally true, that an infant un- 
der twenty-one can make no deed, but what 


795 


| : g Stat. 5 Eliz. 
g afterwards voidable; yet, in ſome caſes, hee c. 4. 


may bind himſelf apprentice by deed indeated, 4%. 


it indentures for ſeven years; and he may by Cro. Car. 


(ted or will appoint a guardian to his child- 79 


ren, ik he has any. So it is generally true, Stat. 12Car, 
0 2. C. 24. 
hat an infant can make no contract that will , 


ind him; yet, he may bind himſelf to pay 
for his neceſſary meat, drink, apparel, phyſic, 
nd ſuch other neceſſaries; and likewiſe for 
is good teaching and inſtruction, whereby he 
my profit himſelf afterwards. 

This court may, upon petition only, without 
ny bill or decree, make an order to deter- 
mne the rights of guardianſhip, in regard the 
are of infants is lodged in the king as pater 
Mile, and by the king this care is delegated 
u his court of Chancery. 
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— B. It is ſaid, the king is bound of common : 
; right, and by the laws, to defend his ſubjects, KY 7 
their goods and chattels, lands and tenements; KY t 

and by the law of this realm, every loyal ſub- KY 

Jett is taken to be within the king's protec- 

tion; for which reaſon it is, that ideots and 1u- KA c 

natics, who are incapable to take care of them. KY 


ſelves, are provided for by the king as pater Þ 
Patriæ; and there is the ſame reaſon to extend n 


this care to infants, And — 8: 
This is the reaſon given in the writ of de id:0- KY £ 
td inquirendo, which the king iſſues out to take 
care of him; who regimini ſui ipſius, et bonorum, ! 
et terrarum juarum, minime ſufficit ; which rea- 1 
fon alſo appears in the writ de Junatico inqui- fa 
4 Rep. Be- rendo; and infants, as well as ideots, are ſaid to tt 
verley o caſe. be under the protection of the crown, as perſons in 
equally incapable of taking care of themſelves. ar 
In like manner, in the caſe of a charity, at 
the king, pro bono publico, has an original right = ec 
to ſuperintend the care thereof; ſo that, ab- 1: 


ſtrated from the ſtatute of Elizabeth relating it 
to charitable uſes, and antecedent to it, as well 
as ſince, it has been every day's practice to file 


informations in Chancery in the Attorney Ge- . 
neral's name, for the eſtabliſhment of chari- 

ties: alſo in the caſe of Berty and Lord Fal- 

land, the Lord Sommers, in delivering his opi- 

nion, takes notice, that ſeveral things are un- / 
der the care and ſuperintendency of the king, lll ſuf 
as he is pater patriæ, and inſtances all i- bi: 
ties, ideots, Iunatics, and infants, Indeed, ſe- col 
veral acts of parliament have made alterations % cla 
in ſome caſes of this nature, which fo far (tandl ef 
altered, and no further; but unleſs there bell tra 
expreſs words in an act of parliament for that cer 
purpoſe, the original juriſdiction of this cours pe: 


33 
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remains as before; but there is not any one 
act that has taken away the original juriſdic- 
tion of this court with reſpect to this care and 
ſuperintendency of infants, charities, ideots, and 
unatics. Since the ſtatute which took away the 
court of Wards, the juriſdiction of wardſhip 
returns to the court of Chancery; and it ap- 
pears by the Regifter 21. b. 198. that a writ 
may iſſue out of this court to remove the 
guardian of an infant, and to put another 54 z P. 
guardian in his ſtead. Will, 126. 

Having premiſed the foregoing obſervations, 
| ſhall proceed to conſider, —firſt, In what man- 
ner a ſuit is proſecuted and defended by in- 
fants in this court—Secondly, In what caſes 
the intereſts of infants are peculiarly protected 
in a court of equity—Thirdly, How far infants 
are bound in this court, _and lefs favoured than 
at law—PFourthly, What acts of infants are 
good, void, or voidable, ſo far as the ſame 
have a relation -to the juriſdiction and autho- 
rity of this court, —And firſt, 


io hat Manner à Suit is proſecuted and defended 
by Infants in this Court. 


AN infant is incapable by Himſelf of ex- 
hibiting a bill, as well on account of his 
ſuppoſed want of diſcretion, as his inability to 
bind himſelf, and to make himſelf liable to the 
colts of the ſuit. When, therefore, an infant 
claims a righr, or ſuffers an injury, on account 
of which it is neceſſary to reſort to the ex- 
traordinary juriſdiction of the court of Chan- 
cery, his neareſt relation is ſuppoſed to be the 
perſon who will take him under his — 
an 
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if 
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and inſtitute a ſuit to aſſert his rights, or to 
vindicate his wrongs; and the perſon who in- 


ſtitutes a ſuit on behalf of an infant is there- 


fore termed his next friend. But as it fre. 
quently happens that the neareſt relation of the 
infant himſelf with-holds the right, or does 
the injury, or at leaſt negle&s to give that 


protection to the infant which his confangyui- 


nity or affinity calls upon him to give, the 


court, in favour of infants, will permit any 


perſon to inſtitute ſuits on their behalf; and 
whoever acts thus the part which the neareſt 


relation ought to take, is alfo ſtyled the ext 


Friend of the infant, and as ſuch is named in = 
the bill, The next friend is liable to the coſts M 
of the ſuit, and to the cenſure of the court, 


if the ſuit is wantonly or improperly inſtituted; 


2 but if an infant attains twenty-one, and after- 
on dieses Wards thinks proper to proceed in the cauſe, 


by E gliſh 5 5 ; 
Bill, 26, he 1s liable to the whole coſts, 


When an infant then exhibits a bill, there 
is no occaſion for a guardian to be aſſigned 
to him by the court; but where the infant is 
defendant, the guardian to be aſſigned to him 
by the court is to be called by that name; yet 
if the guardian be not fo called, though it is 
ot law, where the infant is plaintiff, it is no 
cauſe of demurrer. | 

If an infant, being ſerved with a ſubpana, 
will not appear to a bill, on affidavit of ſerv- 
ing the ſubpena, an attachment iſſues againſt 
the infant (which is in fact never executed), and 

> counlel moves upon the attachment for an or- 
der for a meſſenger to bring the infant into 
court; and being brought into court, and no 
one offering on his behalf to be aſſigned his 
guardian, the court uſually orders the ſenior 
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fix clerk, not towards the cauſe, to be aſſigned 

his guardian, to appear to the ſaid bill, and 

anſwer and defend the ſaid ſuit, So if an in- 

fant appears to a bill, and refuſes to anſwer, 

an attachment iſſues againſt him for not an- 

ſwering, (which is never in fact executed,) but 

counſel moves the court upon the attachment 

for a meſſenger to bring the infant into court, 

and the court will make ſuch order according- 

ly; but commonly ſome relation or friend of 

the infant prays the court to be appointed 

guardian for him, to anſwer and defend the 

ſuit, which the court orders accordingly; and 

ſuch anſwer muſt be always ſworn by ſuch 

guardian: ſo an infant's anſwer cannot be 

given in evidence againſt him; and the reaſon 

is, becauſe in reality it is not the anſwer of 

the infant, but of the guardian who is fevorn, 

and not the infant; and the infant may know 

nothing of the contents of the anſwer put in 

for him by his guardian, or may be of thoſe 

tender years as not to be able to judge of it: 3 P. Will, 

ſo where an infant is defendant, the ſervice of?“ 

the /ubpena to hear judgment mult be on the 

evardian, and not on the infant: but where a 2 Þ- Will 
RE , 43. 

defendant puts in an anſwer to a bill brought 

by an infant, who does not reply to it, in ſuch 

aſe, it ſeems the anſwer muſt be taken to be 

true, in regard the defendant, for want of a 

replication, is deprived of an opportunity of 

*amining witneſſes to prove his anſwer; and 


le ought not to ſuffer for ſuch omiſſion in the 
plaintiff *. 


* 


But 


* $0 ruled at the Rolls, with ſome warmth, by Sir Joſeph Jekyll, in the 
uſe of Thurſton & Dechair, an Infant, v. Nutton er àx, Trinity 1732, 
kuh the reading of the anſwer was much oppoſed, for that the plaintiff, 
ug an infant, could admit nothing; and it might be very miſchievous, 
Vor. I, Z 2 | | ; if, * 
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But it has been held ſince by Lord Hard. 
8 wicke, Chancellor, that an infant can admit 
Sheffield, nothing, and therefore his not replying to an 
2 Alk. 377- anſwer does not affect him. 


If an infant has a guardian aſſigned to him FE 


by the court, or appointed by will, yet where 
he is plaintiff, the courſe 1s not to call the 


guardian by that name, but to call him next 
friend; but where the infant is defendant, the 
guardian is ſo called; yet if the guardian be 

ſo called, where the infant is plaintiff, it is WM 

Prad. Reg. no cauſe of demurrer : and it is ſaid, that if 
Th, 203, an infant be ſued here, and the court aſſigns W 
him a guardian, and a decree paſſeth againſt M 

him, he is bound; contra, where an infant ex- 


hibits a bill by his guardian. 


An infant ſuing here by guardian or prochein 
amy, after publication paſt, came of age; the 
cauſe coming to hearing, it was alleged by 
the defendant's counſel, that the ſuit was abat- M 
ed, and no cauſe in court; but the court did 
not regard this exception, and to avoid cir- M 

Prat, Reg. Cuity of action, proceeded to hear the cauſe ; M 
795 and in ſuch caſe, it is preſumed, the courſe is. 


to proceed without any change. 


The next friend of an infant plaintiff is con- 

ſidered as ſo far intereſted in the event of the 

ſuit, that he or his wife cannot be examined as W 

3 Auk. 511, a witneſs; and if their examination is necel- W 
ſary for the purpoſes of juſtice, his name mult W 

be ſtruck out of the bill, and that of another 
reſponſible perſon ſubſtituted, which the court, 

upon application, will permit to be done; and 


if, by reaſon of the negle& of the plaintiff, the infant's guardian or 


prochein amy, in not putting in a replication to the anfwer, ſuch anſuer 
ſhould be read, and admitted to be true, though ever ſo detrimental 19 


the infant's inheritance, 3 P. Will. 238. note (E. ) 


. 
EN 1 
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as ſome check upon the general licence to in- 

t EY fititute a ſuit on behalf of an infant, if it is 
LY repreſented to the court, that a ſuit preferred 
in his name is not for his benefit, an inquiry 

1 into the fact will be directed to be made by 
one of the Maſters; and if he reports that the 

ſuit is not for the benefit of the infant, the 

court will ſtay the proceedings: ſo if two ſuits 2%. Will 

for the ſame purpoſe are inſtituted in the name 

of an infant, by different perſons acting as his 

next friend, the court will direct an inquiry to 

be made in the ſame manner, which ſuit is 

moſt for his benefit; and when that point is 5... up. 

3 will ſtay proceedings in the other 5 

lt. Bill, 26, 27. 
When a bill is brought againſt an infant, he s 

muſt (if in town) appear in court, and have 

a guardian aſſigned to him, by whom he muſt 

defend the ſuit; if in the country, he ſues out 

a commiſſion to aſſign a guardian, and put in 

bis anſwer ; and whether he pleads, anſwers, 

or demurs, ſtill it muſt be done by his guard- 

an; for if it is the plea, anſwer, or demurrer 

of the infant, without doing it by his guard- 

jan, it will be irregular, 
And note, An attachment has been award- 


ed againſt an infant to make him chooſe his 
guardian. | 


7 £4 
"| (Cr. 
« » 


Prat, Reg. 


95. 
Toth: 15. 


4 commiſſion to aſſign a guardian, and to take the 
anſwer by ſuch guardian, 


* George the Third, by the grace of God, 
of Great Britain, France, and Ireland, King, 
Defender of the Faith, and ſo forth: To 
greeting, Whereas A B, complainant, hath 

. 2 lately 
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certain day and place as you ſhall think fit, 


The Pꝛattice of the 
lately exhibited his bill of complaint before vs 
in our court of Chancery againſt C D, defend- 
ant; and whereas we have by our writ lately 
commanded the {ſaid defendant to appear be- 
fore us in our ſaid Chancery at a certain day 
now paſt, to anſwer the ſaid bill; but foraſ- 
much as the ſaid C D is an infant under age, 
and cannot anſwer the ſaid bill, nor defend this 
ſuit, without having a guardian aſſigned in that 
behalf; know ye therefore, that we have given 
unto you, any three or two of you, full power 


and authority, in purſuance of the ſpecial or- 


der of our ſaid court, to aſſign and appoint a 
guardian for the aforeſaid infant, and to take 
the anſwer of the ſaid infant by ſuch guardian 
to the ſaid bill: and therefore we command 
you, any three or two of you, that at ſuch 


you go to the ſaid defendant, if he cannot con- 
veniently come to you, and aſſign and appoint WM 
a guardian for the aforeſaid infant, and take the 
anſwer of the ſaid infant, by ſuch guardian, 
to the ſaid bill, on ſuch guardian's corporal 


t 
oath upon the Holy Evangeliſts, to be admi- WM 0 
niſtered by you, any three or two of you, the ll < 
{aid anſwer being diſtinctly and plainly wrote f. 
upon parchment ; and when you ſhall have ſo th 
taken the ſaid anſwer, you are to ſend the ſame f 
cloſed up under the ſeals of you, any three or m 
two of you, together with your certificate of MW an 
your having aſſigned and appointed ſuch guard- BM (i 
lan as aforeſaid, and this writ, unto us in our co 
ſaid Chancery whereſoever it ſhall then an 
be. Witneſs,” Se. be. 
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A commiſſion to aſſign a guardian, and to take 
the infant's anſwer, and the anſwers of other 
defendants. 


« George the Third, by the grace of God, 
of Great Britain, France, and Ireland, King, 
Defender of the Faith, and ſo forth: To 
greeting, Whereas A B, complainant, hath 
lately exhibited his bill of complaint before us 
in our court of Chancery againſt C D, E F, 
and G H, defendants; and whereas we have 
by our writ lately commanded the ſaid defend- 


ants to appear before us in our ſaid Chancery 


at a certain day now paſt, to anſwer to the 
laid bill: but foraſmuch as the ſaid C D is an 
infant under age, and cannot anſwer the ſaid 
bill, nor defend this ſuit without having a 
guardian aſſigned in that behalf; know ye 
therefore, that we have given unto you, any 
three or two of you, full power and authori- 
ty, in purſuance of the ſpecial order of our 
laid court, to aſſign and appoint a guardian 
for the aforeſaid infant, and to take- the an- 
lwer of the ſaid infant by ſuch guardian, and 
the anſwer of the ſaid other defendants to the 
aid bill: and therefore we command you, any 
three or two of you, that at ſuch certain day 
and place as you ſhall think fit, you go to the 
laid defendants, if they cannot conveniently 
come to you, and aſſign and appoint a guard- 
ian for the aforeſaid infant, and take the an- 
lwer of the ſaid infant by ſuch guardian, and 
the anſwers of the ſaid other defendants to the 
laid bill, on their corporal oaths upon the Holy 
Kyangeliſts, to be adminiſtered by you, any 
2 2 3 three 
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three or two of you, the ſaid anſwers being 
diſtinctly and plainly wrote upon parchment; 
and when you ſhall have ſo taken the ſaid an- 
ſwers, you are to ſend the ſame cloſed up un- 
der the ſeals of you, any three or two of you, 
together with your certificate of having aſſign— 
ed and appointed ſuch guardian as aforeſaid, 
and this writ unto us in our ſaid Chancery 
yo whereſoever it ſhall then be. Witneſs,” 

. 5 


A commiſſion to take the infant's anſwer by his 
guardian already aſſigned bim, and the anſwer 
of another defendant. | | 


cc George the Third, by the grace of God, 


of Great Britain, France, and Ireland, King, 


Defender of the Faith, and fo forth, To —— 


greeting, Whereas A B, an infant, by his next W 


friend, complainant, hath lately exhibited his 


bill of complaint before us in our court of 


Chancery, againſt C D, &c. defendants; and 
whereas we have by our writ lately command- 
ed the ſaid defendants to appear before us in 


our ſaid Chancery at a certain day now paſt, W 
to anſwer the ſaid bill; and whereas the ſaid W 


C D hath a gvardian already affigned him 


—— know ye therefore, that we have given 


unto you, any three or two of you, full power 
and authority to take the anſwer of the faid i 


defendant, C D, an infant, by his guardian al- 
ready aſſigned him, and the anſwer of the ſaid 


other defendant, to the ſaid bill; and there- 
fore we command you, any three or two of 
you, that at ſuch certain day and place as I 
you ſhall think fir, you go to the ſaid defend- | 


ants, 


— & 1 <> — — 
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KM nts, if they cannot conveniently come to you,- | 
and take the anſwer of the ſaid defendant, the 
MH infanc, by his guardian already aſſigned, and 
we anſwer of the other defendant to the ſaid 


; bill, on their corporal oaths upon the Holy 
l Evangeliſts, to be adminiſtered by you, any 
. three or two of you; the ſaid anſwers being 
diſtinctly and plainly wrote upon parchment; 
4 and when you ſhall have lo taken the ſaid an- 
ſwers, you are to ſend the ſame cloſed up 
under the ſeals of you, any three or two of | 
you, and this writ unto us in our ſaid Chan- al 
is cery whereſoever it ſhall then be, Wit- * 
Fo nels,” Ec. „ 


d 3 A commiſſion to take the plea, anſwer, or de- 
' 8 murrer of infants by their guardian already 


ned. 
xt Bo 
nis ©« George the Third, by the grace of God, 
of ll of Great Britain, France, and Ireland, King, g 
nd Defender of the Faith, and fo forth, To — ; 
d- greeting. Whereas A B, complainant, hath i 
in bktely exhibited his bill of complaint before + "i 
iſt, bos in our court of Chancery againſt C D and 4 
ad E F, infants, defendants : and whereas we have a 
in by our writ lately commanded the ſaid defend- Ul 
ven ants to appear before us in our ſaid Chancery | 
wer ta certain day now paſt, to anſwer the ſaid = 
lid bill; and whereas the ſaid C D and E F are 1 
41 infants, and have a guardian already aſſigned 4 
ſaid them; know ye, that we have given unto you, aj 
ere- any three or two of you, full power and au- 1 
cl thority, in purſuance of the ſpecial order of 1 
e 4s our ſaid court, to take the plea, anſwer or 1 
demurrer of the ſaid infants to the ſaid bill, 
Z 2 4 by 1 
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by their guardian already aſſigned ; and there- 5 


fore we command you, any three or two of 3 | 
you, that at ſuch certain days and places as 
you ſhall think fit, you go to the ſaid defend- 


_ ants, if they cannot conveniently come to you, 


and take the anſwer of the ſaid infants, by 
their guardian already aſſigned, to the ſaid bill, 
on ſuch guardian's corporal oath upon the 
Holy Evangeliſts, or their plea on their guard. 
ian's corporal oath, to be adminiſtered by WM 
you, any three or two of you, upon the Holy 
Fvangeliſts, or their plea and demurrer with- 
out oath, to be reſpectively made to the ſaid M 
bill; the ſaid anſwer, plea or demurrer being 
diſtinctly and plainly wrote upon parchment : WM 
and when you ſhall have ſo taken them, you 
are to ſend the ſame cloſed up under the feals 
of you, any three or two of you, unto us in 
our ſaid Chancery whereſoever it ſhall 
then be, together with this writ, Witneſs,” Sc. 

Secondly, LE 


In what Caſes the Intereſts of Infants are pecu- i 
liarly protected in a Court of Equity. 4 


HE intereſt of infants is an object of pe- 
culiar protection in courts of equity; and 
therefore if a bill be exhibited here againſt an 
infant to examine the title of lands deſcended W 
to him from his anceſtors, he may by anſwer W 
ſhew his infancy, and pray judgment whether 


the parol ſhould not demur till he come of 


age; ſo if, in ſuch caſe, the bill be againſt I 
any other as guardian or prochein amy of the 
infant, ſuch party may ſhew the ſpecial matter, 
and conclude judgment, «I the court will 

> proceed 


J 


inſiſts that as to him the parol ought to de- | 
mur, for that he is an infant, and the bill ij 
charges his intereſt, which came to him by l: 
deſcent from the obligor ; the parol ſhall de- " 
mur until the defendant comes to full age, as 9 
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proceed therein, before the infant attain his 

age of twenty-one years; but for other matters RE” 

zgainſt an infant the ſuit ſhall proceed. oe 
A bill was brought by a bond-creditor 

againſt the heir and executor of the obligor, 

to have ſatisfaction for the debt due upon a 

bond out of real and perſonal aſſets ; the heir 


well here as at law : and, | 
Ordered, that the cauſe ſtand in fatu quo 
until the infant heir comes of age; but as to p, 1% 
the other defendant, the executor, he was de- King, Chan. 
creed to account, and make ſatisfaction out of G.;“ 
the perſonal eſtate, as far as the ſame would Hiyward », 
extend. — 
Though an infant Himself cannot bring an 
account againſt his guardian, until he comes 
of age, yet a third perſon may bring a bill for 
an account againſt the guardian, even during 
the minority of an infant; ſo in all decrees 
againſt infants, even in the plaineſt caſes, a 
day muſt be given them to ſhew cauſe, when 
they come of age “. 
Where an infant in his bill, by miſtake of 
his guardian, ſubmits to any thing which will | 
be prejudicial to him, this will not be binding 9 
vpon him, but he will be allowed to amend; p. Will. 
lo upon a decree againſt an infant, unleſs cauſe 387. 
within ſix months after he comes of age, the 


* 2 P. Will. 120, Vid. alſo 1 P. Will. 304. Fountain v. Caine ee 
a, where it appears that an infant, on his coming of age, and before 
the decree made abſolute, may put in a new anſwer, Vid. allo the caſe 
ef Sir John Napier v. Lady Effingham, 2 P. Will, 401. 2 Vel. 484. 


infant 
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401. 


Ibid. 645. 


truſt, and the conveyance to be ſettled by the 


Prec, in 
Chan, 284. 


2 P. Will. 
549 


2 P. Will. 
387. 


2 Veſ. 559. 
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infant may anſwer, make a new defence, and“ 
examine witneſſes anew. ; - 

Where one has been in poſſeſſion of land 
belonging to an infant, if the infant when of | 
age makes out his title, he ſhall recover the X 
profits in equity from the time of the firſt ac- | 
cruing of his title, and not from the filing of | 
his bill only. ; 

A petition upon the act of the 7 Ann. c. 19. ; 
was read, for enabling infants of the age of / 
twelve years, or upwards, on whom any truſt l 
eſtate or mortgage 1s devolved, to convey to 
the ceſtui que truſt, or mortgagor, on payment - 
of the money to the executors ; the petition ſer F 
out the conveyance in truſt to three perſons, and : 
that ſuch a one, being the ſurvivor, was dead, 
and the eſtate in law devolved upon an infant, q 
who was in court; alſo the declaration of truſt | 


was read, and the conſent to the next heir at 
Jaw to the infant required ; and then an order 
was made for the infant, by her guardian, to 
convey over her truſt eſtate to the ce/fui que 


Maſter; but the court will not, on motion or 
petition, order an infant truſtee to convey, un- 
leſs the Iruſt appear in writing; but in ſuch | 
caſe, will leave the ceſtui que truſt to get a decree 
by bill : for the ſtature enabling infant truſtees 
to convey, extends only to plain and expreſs 
truſts, not to ſuch as are implied, or conſtruc- 
tive only: ſo alſo it has been held, that an in- 
fant is not within the meaning of the ſtatute 
of Ann. above mentioned, who has an intereſt | 
in the eſtate intended to be conveyed, or It | 
there is a doubt whether he has an intereſt in 
it of his own, or not. 1 
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On a motion made for the executor of the 
mortgagee, it was referred to a Maſter to 
ſee whether the heir of the mortgagee was 
2 truſtee within the act 7 Ann. c. 19. ; the 
Maſter reported him to be. a truſtee with- 
in that act; upon which report an order was 
made, that the heir ſhould aſſign over the 
mortgage to ſuch perſons as the executors 
ſhould appoint. And now a motion was made, 
for the defendant to ſet afide the report, be- 
cauſe the heir was not a truſtee for the execu- 
jor by the meaning of the act, and becauſe 
the reference was made on a motion, whereas 
the ſtatute requires it ſhould be by petition. 
And, 

For the executor it was urged, that the con- 
ſtant practice is, to pray a reference by mo- 
tion, as well as by petition. Petition origi- 
nally ſignified a bill, but a motion is a peti— 
tion; and the word is to be underſtood of pro- 
ceedings in any ſummary way, by way of diſtinc- 
tion to the proceedings by bill and anſwer, But 
It is ſaid, this caſe is not within the ſtatute, 
becauſe the heir of the mortgagee is a truſtee 
for his executor only by implication of law; 
but implied truſts are taken notice of by acts 
of parliament, as by the ſtatute of frauds and 
perjuries ; and it was adjudged in the caſe of 
Bertie v. Vernon, that the heir of the vendee 
was a truſtee within this act, for the perſon 
wno paid the purchaſe money. The heir of the 
mortgagee 1s a truſtee both for the executor of 
the mortgagee, and for the mortgagor, and is 
doubly within the ſtatute, as a mortgagee and 
truſtee both, and he is bound to convey either 
at the petition of the mortgagor, or of the 
ſeſtui que iry/t. | 


Lord 
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Lord Chancellor: A motion is a petition 


not reduced into writing, and preſented ; and F ! 


J do not know that the ſtatute requires thoſe 
circumſtances, and the general practice is to 


pray a reference by motion; and if the order | 


is not according to the ſtatute, it is void, and 


without authority. There can be no doubt 


but a mortgage in fee deſcends on the heir of 


the mortgagee, but it is as certain that the 


moncy belongs to the executor; ſo that the 


heir is only his truſtee; and this was the very 5 


inconvenience the ſtatute was meant to reme— 
dy, that the mortgagor might be willing to 


pay the money, or the executor might want it; W 
and that in either caſe they ſhould not be ob- 
Moſely, 197. liged, as tormeriy, to Walt the full age of the 


Pl. 109. i heir. | 
Where any perſon enters upon an infant's 


eſtate, and continues the poſſeſſion, the court of 
Chancery conſiders him as guardian, and will WM 
decree an account, and to be carried on after WM 
the infancy is determined, unleſs the infant, WM 


x Alk. 485. after being of age, waives ſuch account. 


Infants when they come of age are certain- 


ly intitled to put in a new anſwer, and to make 
a better defence, if they can; and this rule is 
founded upon the reaſoning of all other courts, 
* Vide the where the parol is allowed to demur till the 


rules of the 


tonmon infant comes of age; for at law, even where 


tw as to the ſuit is brought by an infant as demandant, 
the parol 


demuning the courts in ſome caſes will admit the parol 
in Mark at's 
Caſe, 6 Co,3, | g : 
8 between droitures and poſſeſſory actions“; ſo 
ede ip equity, even where the infant was plaintif, 


caſc of Sir 


J-ba Na. the court has in ſome few inſtances given him 


S a day to ſhew cauſe; but then there mull be 


4-1, 


to demur, but there they make a difference W 


2 b. Wil. ſome extraordinary circumſtance : ſo where | 


— er © = -—_ my — 28 2 22 
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Court of Chancery, 721 


an infant comes to this court before he 1s of 

age, and prays he may be allowed to put in 

a better anſwer, it was ſaid by the court, that 

ſuch was a proper application; but then it is 

not an application of courſe, but muſt depend 

upon circumſtances, as where he might not be 

able to come at the ſame evidence when he 

came of age, or where the fact he wants to 

examine 1s of long ſtanding, and the witneſſes 

to that fact conſequently very old, and may 

die before he attains his age of twenty-one : ay. Fn 

years. 553 
A child in ventre ſa mere is in rerum naturd, 

and is as much one, as if born in the father's 

lifetime; and this court will grant an injunc- 

tion to ſtay waſte, in favour of an infant 7 

ventre ſa mere. Ibid. 117% 
The court does not uſually make any decree 

by conſent, where infants are concerned, with- 

out referring 1t to a Maſter to inquire whe- 

ther it will be for their benefit; but when once 

the decree is pronounced, without that pre- 

vious ſtep, the authority is the ſame as if it 

had been referred to a Maſter, and he had 

made a report that it would be for his benefit: 

ſo an order for maintenance, though uſually 

made upon a reference to a Maſter, it made 


vithour would be equally binding. 1 Bro. 484. 


A petition was preſented to the Lord Chan- 
cellor by the teſtamentary guardians of A B, 
ting forth, that he was going abroad on his 
travels, and would not be under their inſpection, 
and therefore deſiring they might be diſcharg- 
ech of their truſt, and new guardians appointed; 
the Lord Chancellor, with ſome warmth, re- 
fuled it, as being never done at the applica- 
uon of the guardians themſelves ; and if they 

| would 
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Ambler'* would not continue to act in the truſt, as they W 
where it had accepted it, the court would compel them; 
appears the but afterwards, by the application of the in, 
cellor grant- fant, and by conſent of his relations and guard- 
ne pro 1ans, other per ſons were appointed to have the 5 
2pplicatica CAre of him till further order. = 
ede A ſchool- boy contracts a debt of 591. for - 
burgundy, claret, Cc. with G, a victualler, in 
the ſpace of five months time; in a few days 
after he came of age, G prevails upon him to 
give a note for 591. without producing any W 
account, or delivering a bill. The court, up- 
on the circumſtances of the caſe, decreed the 


note to be delivered up to be cancelled; and 4 


ſaid, there is no difference either in law or 


equity, between an infant of ſixteen or ſeven- WM 


teen, or one turned of twenty; the latter, if 


impoſed upon, being equally relievable with W 


the former; for until an infant attains twen- WM 

2 Atk. 34, ty-one, he is conſidered as ſuch : fo where 
35% an unconſcionable bargain is made with an MW 
infant before he comes of age, the court, on 

a bill brought even by the executor, will or- 

der it to be cancelled ; for attempting thus to W 
ſubſtantiate ſuch a bargain made with an in- 

fant, during his infancy, is a principal ingre- W 

Ibid, 23. dient with a court to relieve, : 
| There is no inſtance of this court's bind- MW 
ing the inheritance of an infant by any diſcre- 

tionary act of the court. As to perſonal 
things, as in the compoſition of debts, it has W 

been done; but never as to the inheritance ; “ 

for that would be taking on the court a legil- 

vel. 24. lative authority, doing that which is properly 
x vel. 461. the ſubject of a private bill | | : 
JW, by his will dire&s his real eſtate to be 

ſold after his wite's death, and the money ariſ- 3 

ing! 


r 


Court of Chancery; 


ry WY ing therefrom between R U and five other 
1; WY perſons. R U is an infant, and, as heir at 
n. law to the teſtator, had the legal intereſt in the 


eſtates. ©© Though the uſual practice is for the 
parol to demur till the infant comes of age, yet 
it being for his intereſt, that the eſtates ſhould 
be ſold, and as, in this caſe, there was a truſt to 
be performed, and the court can ſee to a proper 
application of the money ;” Lord Hardwicke 
decreed a ſale; he declared at the ſame time, 
he did not mean by this direction to break in 
ypon the rule of the parol demurring. 

Thirdly, | 


low far Infants are bound in this Court, aud leſs 
favoured than at Law, 


F an infant make an exchange of lands, and 
continues in poſſeſſion after he comes of 


payment of younger children's portions might 
not be ſold, and offered by his anſwer to ſettle 
other lands for raiſing the portions, it was held 
he ſhould be bound by the offer made by 
him in his anſwer, if the other ſide were thereby 
delayed, and if the infant did not immediately 
after his coming of age apply to the court, in 


ſo it hath alſo been ruled, that if an infant 
makes an agreement, and receives intereſt un- 
der it after he comes of full age, ſuch agree- 
ment ſhall be decreed againſt him. 

It has been held, that where one receives the 
profits of an infant's eſtate, and ſix years after 
bis coming of age he brings a bill for an ac- 
5 count, 


723 


3 Atk. 117. 


age, he ſhall be bound by it; ſo alſo where an 2 Vern, Per 
infant deſired the lands ſubje& to a truſt for“ 


order to retract his offer and amend his anſwer; Wern. 224. 


1Vern. 132. 


i 
64 
i; 


724 The Pꝛattice of the : 
count, the ſtatute of limitations is a bar to ſuch K 
ſuit, as it would be to an action of account at 
common law; for this receipt of the profits of 
an infant's eſtate is not ſuch a truſt, as being a . 
creature of a court of equity, the ſtatute ſhal! 
be no bar to, for he might have had his action 
of account againſt him at law, and therefore 
no neceſſity to come into this court for the ac- 
count; but the reaſon why ſuch bills are brought 
here, is from the nature of the demand, that 
they might have the diſcovery of books, papers 
and party's oath, for the more eaſy taking of 
the account, which they cannot ſo well do at 
law; but if the infant lies by for fix years after 
he comes of age, as he is barred of his action of 

account at law, ſo ſhall he be of his remedy in Bl 
this court; and there is no ſort of difference in 

Ce zig. reaſon between the two caſes. ˖ 

As the above caſe is ſtated in the regiſter's book, it appears that the hill was n 

filed 13 years after the infant had come of age, and enjoyed the eſtate, with- t 

out demanding any account. (Ibid, in notes.) cl 

A feme infant ſeiſed in fee, on marriage . 
with the conſent of her guardians, covenants Bl © 
in conſideration of a ſettlement to convey her " 
inheritance to her huſband; if this is done in jo 
conſideration of a competent ſettlement, equity e 
will execute the agreement, though no action Will " 
would lie at law to recover damages“; ſo it has . 
been decreed that an infant is bound by a ſet- 8 |. 
tlement made on her marriage, where it was WW 
made with the approbation of parents and Wl : 
| guardians F : ſo if the lands of the wife were no . 
more ll : 
*'2 P. Will. 244. Vid alſo Lacey v. Moor, 3 Bro, P. C. 514- pre * 
7), Says, Barnard, 122. Scamer v. Bingham, 3 Atk. 56. Duraford v. Wh Will 
Line, Bro, Ch. Rep, 106. Williams v. Williams, ibid, 152. | in H. 
+ Harvey v. Aſhley and others, 3 Atk. 615. Note, Marriage agree- B Bit 
ments differ from all others; as ſoon as the marriage is had, the contract 
is executed, and cannot be reſcinded ; the children ate equally e Z f 


J 


Court of Chancery. 


tlement that the huſband makes, and after the 


who would be entitled to portions provided for 
them by the ſettlement, it would 1n that caſe 


n 

_ be very reaſonable to affirm that ſettlement. 

_ Though at law no jointure upon a woman 
'r even of full age could bar her of her dower, 
ir bet tbe ſtatute of Hen. 8. makes it a bar; and a 
1; Nl Joincure will even bind an infant“ and preclude 
of ber from dower. 

at Where there was a ſubmiſſion to an award 
er b A B on the one part, and the defendant, an 
In 3 under both father and mother, and therefore they cannot be ſet aſide, be- 
in cauſe it would affect the intereſt of thi1d perſons, viz, the iſſue. All 

2 other agreements are conſidered as entire, and if eitner of the parties fail 

1 in performance of the agreement in part, it cannot be decreed in ſpecie: in 

2 marriage agreements it is otherwiſe, for though either the relations of 

I the huſband or wife ſhould fail in the performance of their part, yet the 

1 childien may compel a performance. 

'3 3 Aik. 612. Note, The important queſtion whether a jointure on 
age 74 In infant before marriage may be waived, was not quite fettled till the 
ints 721 cale of Drury and Drury, which was heard before Lord Chancellor 

3 Northiagton, Hil, x Geo, 3. The points determined ty Lord Northington 
her 4 in that caſe were, firſt, that the ſtatute of 17 Hen. 8. which introduced 
e in A jointures, extends to adult women only, infants not being . particularly 

. 8 aimed; and therefore, that notwithſtanding a jointute on an infant, ſhe 
uity may waive the jointure, and elect to take dower, Secondly, that a cove- 
— 5A nant by the huſband, that his heirs, executors or adminiſtrators, ſhall pa 
tion RE . 2 
| l the wife an annuity for her life, in full for her jointure, and in bar of her 
- has 4 tower, without expreſſing that it ſhall be charged on any particular lands, 

ſet- 3 or be ſecured out of lands generally, is not a good equitable jointure within 

| be the fatute, Thiroly, that a woman being an infant, cannot by any con- 
Was tract previous to her marriage, bar herſelf of a diſtributive ſhare of her 
nd bans pertonelty, in caſe of his dying inteſtate, From this decree by 

4 3 Lord Northington, there was an appeal to the Houſe of Lords, and after 
"Ee NO beating the judges ſome time on the queſtion, whether a jointure on an 
re fant could be waived ? on which they were divided in opinion, the 
mo (tcree was wholly reverſed, See the printed caſes in the Houſe of Lords 

Price Mz the year 17642. Before Drury and Drury, the only judicial opinions as to 

= Y the effect of a jointure upon an infant, were Sir Joſ. Jekyll's, in Gray and 
nford Ve Willis, againſt ity barring, and Lord Hardwicke's, in Leys and Price, and 
SY iu Harvey and Aſhley to the contrary. Vid. Vin. Dower. Q 4. pl. 13, 
er 5 Bitnard, Chan. Rep, 117. Hargrave's Ed. Co. Litt. P · 37. A. 
arch aſert 85 3 
under 
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Vol. I. 3A infant, 


more than an adequate conſideration for the ſet- 


marriage the wife ſhould die and leave iſſue, 


3 Atk. 6154 


724 The Pꝛattice of the 
count, the ſtatute of limitations is a bar to ſuch 
ſuit, as it would be to an action of account at 
common law; for this receipt of the profits of 
an infant's eſtate is not ſuch a truſt, as being a . 
creature of a court of equity, the ſtatute ſhall | 
be no bar to, for he might have had his action 
of account againſt him at law, and therefore 
no neceſſity to come into this court for the ac- 
count; but the reaſon why ſuch bills are brought e 
here, is from the nature of the demand, that / 
they might have the diſcovery of books, papers 8M 1: 
and party's oath, for the more eaſy taking of WI * 
the account, which they cannot ſo well do at 
law; but if the infant lies by for ſix years after WM b. 
he comes of age, as he is barred of his action of 
account at law, ſo ſhall he be of his remedy in WM „ 
this court; and there is no ſort of difference in e 
.-— cond reaſon between the two caſes. | = : 
As the above caſe is ftated in the regiſter's book, it appears that the hill was Mar 
filed 13 years after the infant had come of age, and enjoyed the eftate, with- the 
out deinanding any account. (Ibid. in notes.) chil. 
A feme infant ſeiſed in fee, on marriage WI ..; 
with the conſent of her guardians, covenants Wi << 
in conſideration of a ſettlement to convey her wo 
| Inheritance to her huſband; if this is done in b. 
conſideration of a competent ſettlement, equity wy 
will execute the agreement, though no action gh 
would lie at law to recover damages“; ſo it has WW 
been decreed that an infant is bound by a ſet- WW © 
tlement made on her marriage, where it was my 
made with the approbation of parents and Wl 
| guardians f;: fo if the lands of the wife were no 8 ti, 
| more "ag 
* 2 P. Will. 244. Vid alſo Lacey v. Moor, 3 Bro. P. C. 514. Price | * 
w, Says, Barnard, 122. Seamer v. Bingham, 3 Ark. 56. Durhnford v. Willi 
Line, Bro, Ch. Rep, 106. Williams v. Williams, ibid, 151. Io Hr 
+ Harvey v. Aſhley and others, 3 Atk. 615, Note, Marriage agree” imard 


ments differ from all others; as ſoon as the marriage is had, the contract 


1s executed, and cannot be reſeinded; the children ate equally n 
un 


Ve 


/ 


1 Court of Chancery, 725 
3H more than an adequate conſideration for the ſet- 

© tlement that the huſband makes, and after the 
marriage the wife ſhould die and leave iſſue, 

who would be entitled to portions provided for 

them by the ſettlement, it would in that caſe 

be very reaſonable to affirm that ſettlement, 3 Ack. 675. 
Though at law no jointure upon a woman 

even of full age could bar her of her dower, 

yet the ſtatute of Hey. 8. makes it a bar; and a 

jointure will even bind an infant“ and preclude 

her from dower, 

Where there was a ſubmiſſion to an award 

by A B on the one part, and the defendant, an 


under both father and mother, and therefore they cannot be ſet aſide, be- 
cauſe it would affect the intereſt of thi1d perſons, viz, the iſſue. All 
other agreements are confidered as entire, and if eitner of the parties fail 
in performance of the agreement in part, it cannot be decreed in ſpecie: in 
marriage agreements it is otherwiſe, for though either the relations of 
+ the huſband or wife ſhould fail in the performance of their part, yet the 
children may compel a performance. | 


* 5 Aik, 612. Note, The important queſtion whether a jointure on 
in infant before marriage may be waived, was not quite ſettled till the 
cale of Drury and Drury, which was heard before Lord Chancellor 
Northington, Hil, x Gro, 3, The points determined ky Lord Northington 
in that caſe were, firſt, that the ſtatute of 19 Hen. 8. which introduced 
jointures, extends to adult women only, infants not being particularly 
aimed; and therefore, that notwithſtanding a jointuie on an infant, ſhe 
may waive the jointure, and elect to take dower, Secondly, that a cove- 
tant by the huſband, that his heirs, executors or adminiftrators, ſhall pay 
the wife an annuity for her life, in full for her jointure, and in bar of her 
tower, without expreſſing that it ſha)l be charged on any particular lands, 
er te ſecured out of lands generally, is not a good equitable jointure within 


ge I 
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Ut 

ion | 
has 


ſet- ; the fatute, Thiroly, that a woman being an infant, cannot by any con- 
was EZ ttt previous to her marriage, bar herſelf of a diſtributive ſhare of her 
nd i.band's pertonalty, in caſe of his dying inteſtate, From this decree by 
a Lord Northington, there was an appeal to the Houle of Lords, and after EM 
> NO tearing the judges ſome time on the queſtion, Whether a jointure on an El . 
6 infant could be waived ? on which they were divided in opinion, the bi 
10T tree was wholly reverſed, See the printed caſes in the Houſe of Lorde Wil 
wel al he year 1762, Before Drury and Drury, the only judicial opinions as to Wt: 
Pric tle effect of a jointure vpon an infant, were Sir Joſ. Jekyll's, in Gray and Bil 
* Willis, againſt its barring, and Lord Hardwicke's, in Leys and Price, and 1 


DaHersey and Aſhley to the contrary, Vid. Vin. Dower. Q 4. pl. 18. 1 


agree- binard, Chan. Rep, 117, Hargrave's Ed. Co. Litt. p. 37, a. 
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2 Chan. Caf, Truſts, after the widow's death: this decree was 1 


21H 


The P!:aftice of the 


infant, and his guardian, on the other part, the 


award was to this effect, That during A B's life 
and the infant's minority, the plaintiff and de- 
fendant ſhould be at liberty promiſcuouſly to 
dig lead ore in, Sc. and that the profits ſhould 
be divided equally between them. A bill was 
brought to confirm the award, and the court 
being of opinion the infant was bound by it, 
indemnified the truſtees for what they had 


done, and decreed according to the prayer of 


the bill, that the award ſhould be eſtabliſhed “. 


So where A was ſeized for lives of a church Fe | 
leaſe in truſt for an infant; on a treaty of a2 


marriage between the infant and B, and 1000], 


portion, an indenture was made with the con- 4 
ſent of A B the guardian, whereby the infant 


covenants that the leaſe ſhould be ſurrendered, 


and a new leaſe taken, and B's life put therein 2 


e > 
2 S 
E 8 


for her jointure; A was made party only to 
ſnew his conſent: the marriage was had, the 


portion paid, the huſband died, the leaſe ſur- 1 
rendered, and the wife's life put in: the widow WR 
ſued A to aſſign for her life, and decreed ac- 4 


cordingly; and A pretending the truſt was in! 
the firſt place to pay debts to him, it was 
decreed the debts ſhould be paid out of tc 


allirmed on a rehearing, 


A married B, who had an eſtate in 1 and 


a fortune in money; they being both e 


an act of parliament was obtained for ſettling & 7 


Jointure on the wife in bar of dower, but td 
ceaſe if ſhe did not ſettle her land when of age 


but nothing ſaid as to the 1 eftate: pal : 


In the caſe of the Biſhop of Bath and Wells v. Hippeſley, 28. Cal 4 


2, cor. Lord Nottingham. 


J 
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Court of Chancery. 


of the fortune is a mortgage for 1300l. taken 
in a truſtee's name. The wife when ſhe came 
of age ſettled her own land, and afterwards the 
huiband dies; the queſtion was, whether this 
money ſhould go to the executors of the huſ- 
band, or as a ch9/e in action ſurvive to the wife? 

Lord Cowper, then Lord Keeper, ſaid, I lay 
no {treſs upon the declaration of truſt, the law 
of this court will preſume a promiſe; and in 
all caſes where a ſettlement is equivalent, it 
ſhall be intended the huſband was to have the 
portion, the wife ſhall not have her jointure 
and fortune both; and the rather in this caſe 
becauſe a truſt, and the huſband could nat 
come at it, ſo as to alter the property, without 


the aſſiſtance of this court; and the defendant 


was condemned in coſts. 


727 


2Vern. gor. 


This cale 


| ſhews, that though there was an act of parliament in conſideration of a real 
eſtate ſettled by both ſides, yet no notice was taken of the money portion, 


One borrows money during his infancy, and 
applies it to the buying of neceſſaries, and 
afterwards coming to age deviſes his lands for 


payment of his debts: held, that this debt con- 


tracted during the infancy is within the truſt; 
it was alſo held, that where an infant borrows 
money and applies it towards payment of his 
debts for neceſſaries, he is liable to pay this in 
equity, though not at law. 
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What As of Infants are good, void or voidable, 
Jo far as the ſame have a Relation to Proceed- 
ings in this Court, | 


F an infant, who contracted a debt during 

his minority, ſhews his conſent to it by 

confirming it after he comes of age, it will 

effectually bind him, though it was voidable at 
2 Atk. 245. his election. 

A deviſes his real and perſonal eſtate in truſt 

for the ſole and ſeparate uſe of his davghter (a 

feme covert) for life, and to be at her diſpoſal, 

with power notwithſtanding coverture to dif- 

poſe thereof. She, when nineteen years of age, 

in purſuance of her power diſpoſes of it by 


will; this was held not to be a good execution 


of the power as to the real eſtate, which may 
be claimed by the heir at law, although at the 
ſame time claiming a legacy; nor is the huſband 


of the infant intitled to be tenant by the curte- 
ly; for the court ſaid there was no precedent 8 
either in a court of law or equity, where it has 
been held, that a power over a real eſtate exe- W 


3 At, 696 cuted by an infant is good: ſo wherever a 


el. 199. man makes a ſettlement, and a limitation to 


his firſt and every other ſon for life, with a 


power, as each ſhall come into poſſeſſion, to 
make leaſes and a jointure, it has been ſaid 
arguendo, that there is not an inſtance to be 
ſhewn where it has been held that an infant, on 
whom this power devolves, could make a leaſe W 
or a jointure; and there have been numberleſs - 
acts of parliament to enable an infant to make W 
a jointure, and others to enable them to make I 


leaſes, which implies it cannot be done Huben, 1 
1 


Court of Chancery, 


ſo there have been inſtances of guardians being 

zppointed, in caſe the limitation ſhould take 

place in an infant, to make leaſes for him. 
But as to the general queſtion of powers in 
che large ſenſe of the word, there are ſeveral 
kinds of powers which infants may execute; as 
where an infant is a mere inſtrument or conduit- 


neceſſary to be done over legal eſtates were 
done by way of conditions: and this was the 
method of exerciſing an authority over the legal 
eſtates; and at law an infant might perform a 
condition where it was ſaid for his benefit, 

As to other kinds of powers by an infant:— 
An infant may preſent to a church; and what is 
the reaſon? becauſe a preſentation is not a 
thing of profit, of which the guardian can 
make any benefit : but the ſtrong ground the 
law goes upon is, there can be no inconvenience, 


| pipe, and his intereſt not concerned. Lord 
| TY Cie in his Comment on Litt. p. 52. ſec. 66. 
ys, © Delivering ſeizure is a mere miniſterial 

act, and requires no judgment or diſcretion :'' but 
+ MH though the latter words are expreſſed generally, 
: L the law anciently was not ſo; and in Co. Litt. 
„8. a. Lord Coke himſelf cites a paſſage out of 
dhe Mirror, in which it is expreſsly ſaid, an in- 
ent cannot be an attorney; and in the ſenſe of 
y d attorney in a court of juſtice he cannot be; 
n bot when we ſpeak of an infant's being attor- 
oe, it is 4 good deal different from powers 
e cover real-eftates: before the ſtatute of y/es, the 
d power was over the uſe; therefore all things 
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eaſe . becauſe the Biſhop is to judge of the qualifi- 
leſs cation of the clerk preſented :—ſo when an 
ake advowſon was conveyed to truſtees, in truſt to 


preſent ſuch perſon as the grantor, his heirs or 
aligns, ſhould by deed appoint; and on the prin- 
3 ciple 
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3 Atk. 704. 


Per Lord 
Hardwicke, 
Ibid. 710. 
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Vide Har- 
giave Ed. 
Co. Liit. 
p. 8 

and the. 
caſes thete 
Cited, 


law ro have a reaſonable commencement, juſt 


The Pꝛattice of the 
ciple that an infant of any age may preſent, 
Lord Chancellor King confirmed an appoint- 
ment by an infant heir, though it appeard that 
the child was not a year old, and that the 
guardian guided the. child's pen in making his 


mark and putting his ſeal. 


So the reaſon why the law allows a fine and. 
recovery ſuffered by an infant to be good, is, 
that it ſuppoſes he was of full ape, and will 
not preſume a judge will take a fine upon any 
other terms; and a deed to lead the uſes, be- 
ing part of the fine, ſhall ſtand : ſo an infant 
may, by the cuſtom of Kent, and of ſeveral . 
manors, alien his eſtate ; and the reaſon is, be- 
cauſe a cuſtom is lex loci, and is preſumed in Wl 


the ſame as if a private act of parliament was WM 
made to give an infant ſuch a power; and a W 
cuſtom being lex loci, ſtands as ſtrong upon Mt 
this as if an act of parliament had been made 
for that purpoſe. 4 

My Lord Coke, in Mary Portington's caſe *, 
ſays, © the ulage has always been upon a 
common recovery againſt huſband and wife, to W 
examine the wife, and to grant a dedimus po- 
tcflatem to take her acknowledgment upon ex- 
amination, as in caſe of a fine,” But a com- W 
mon recovery againſt an infant, although he 
appears by guardian, ſhall not bind the in- 
fant; for the infant has not ſuch a diſpoſing 11 
power of the land as the huſband and vife 
have, but is utterly diſabled by law to convey 


* 10 Co, 43. a. Note, The diſchility of a feme covert doth not ariſe | 
ſrum want »t reaſun; and it is upun ths ground that the ſeparate exam- I 
ination of a teme covert on a fine is good, becauſe when delivered fem 
the buthand her judgment eis free; but an infant's diſability is always F 
from want of copacily, Vid, Co. Litte. 246, a, 246. b. 
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Court of Chancery, 


or transfer his inheritance or freehold to others 
during his minority; ſo that in law there is a 
total abſolute diſability in an infant, that b 
no manner of conveyance can he diſpoſe of his 
inheritance, _ | 

By a ſettlement made with the approbation 


of truſtees, and confirmed by at of parliament, 


2 power was reſerved to A, an infant, of charg- 
ing divers of his lands at any time during his 
life, with the ſum of zoool. ; he borrowed 
this ſum of A, and having executed his power 
while an infant, died ſoon after he came of 
age; his ſon brought his bill to redeem on 
payment of the principal ſum borrowed, and 


the court accordingly decreed a redemption Dr. Grey, 
upon the common terms of payment of prin- 2k. 53% 


cipal, intereſt, and coſts; becauſe here was a 
power given to him to raile the money, and 
immediately to give ſecurity, which was done, 
There are many caſes where an infant is 
bound by a contract he has entered into; as, 
in all caſes where he has advantage by means 
of the contract; as if the eldelt fon promiſe his 
father to give the younger ſon 1001. if the 
father will deſiſt from making a ſettlement, 
which he intended on the younger ſon, by 
which means the father deſiſts from the ſettle— 
ment, though the eldeſt ſon was an infant, he 
ſhall be compelled to pay the 100l. 

Where a male infant marries an adult fe- 


male, who, by tettlement, covenants that her 


eſtate ſhall be ſettled to certain uſes, he is 
bound by her covenant; for if a woman be- 
ivre marriage conveys her property, and agrees 
to ſettle her general expectations, when they 
ſhall fall in, and this be done without any 
fraud upon the intended huſband, ſuch agree- 
34 ment 


Lord Thel. 


murry vv. 


al'o ſtated in 
Evelyn v. 
tne yy £ 
2 F. Will, 9 
660. 1 
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* 2 Brown's Ment muſt be executed, and the huſband when 


of age muſt anſwer Her contract“; fo it has been 
determined, that the marriage ſettlement of a KY 
female infant is binding upon her, and no act 
done by her and the huſband can avoid it +; 
and held, that to bind an infant, the marriage 
ſettlement muſt be fair and reaſonable, and 
not tend to deprive her of every thing. 

If an infant ſells land for money, with which 
he purchaſes other lands, yet this ſale made 
by him ſhall not be helped in this court, be- 
cauſe he is diſabled by a maxim in law; but Þ 
if an infant makes an agreement, and receives 0 
intereſt under it after age, ſuch agreement ſhall WY *! 


be decreed againſt him; ſo if he exchanges WY * 
lands, and continues in poſſeſſion after age, he MI © 
aVern.225. ſhall be bound by it. | SY ” 
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r Chan. Caf, beſides to pay debts, otherwiſe not; but an 


If an infant executor aſſents to a legacy, ſuch I < 
aſſent ſhall be good, if there are ſufficient allets 


infant executor, before ſeventeen, cannot bind YI 


S Rep. 29. himſelf by his aſſent to a legacy: fo an infant ll 


— I SERERESTD a4 
r —_——— 


2 9 2 r ho — ; 

3 ©. * 4 C -" — 72 — 3 = 8 4 
at's he We a EE re . ß — 
90 * * r r "= 5 ks 6 © ve” e 


* 


F 


— 
ET 


8 


2 


r 
e 
9 eee, 


r 
ä 


e 


. 9 
* 
ee e 
* +, _ 


rn 


r 
n 


may adminiſter at ſeventeen, but cannot com- bi. 


2Vern. 328, mit a devatavit till of full age. Where an in- 011 
fant is made executor, adminiſtration muſt be M 
granted cum teſtamento annexo, to his guardian In 

or next ſriend, durante minoritate ; but the ad- {ix 
miniſtration ceaſes when the infant is ſeven- Pe 
teen years old: ſo if an infant executrix, be- 
fore ſeventeen, takes a huſband of full age, boy 
the adminiſtration immediately ceaſes ; but if for 
an infant is intitled to the adminiſtration of acc 
the goods of an inteſtate, adminiſtration mult hay 
be granted to another till he is of twenty-one; at | 
becauſe a minor cannot enter into a bond, with he 

-2& 23 ſureties, to adminiſter faithfully, as required oY 
þy the ſtatute, | yi 


- Infants 


Court of Chancery, 733 
Infants are alſo enabled by ſtatute to ſur- 29 Geo. z, 

render leaſes, in order to renew the ſame un- “ 

der the direction of a court of equity. 


C HA 
| Of Paupers. 


T often happens that ſome perſons may have 

a right to an eſtate, yer not wherewith to 
proſecute the ſame, or elſe may be proſecuted, 
or made parties to a ſuit, as knowing much 
therein, yet have not wherewith to make ei- 
ther a defence or diſcovery ; in ſuch caſes, this 
court (which delights in juſtice and mercy) 
will admit ſuch poor perſons either to ſue or 
defend in formd pauperis. 5 

The method of obtaining ſuch admiſſion is 
firſt for the party to make an afhdavit before a f 
Maſter, That he is not worth in all the world 1 
the ſum of 51. his juſt debts being firſt paid, and 1 
bis wearing apparel and the matters in queſtion, | 
only excepted ; and then draw a petition to the vid, title 
Maſter of the Rolls, praying to be admitted 24. 
in formd pauperis, and to have counſel, and a 
lx clerk aſſigned him, naming whom in the 
— Þciiton, | 
,- = When the plaintiff petitions, he muſt at the Pia. Reg. 

MW bottom of his petition (which differs from the *. 
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e, 94 
if form of a detendant's petition, being ſpecial, 
of according to the circumſtances of the caſe) EN 
{| have a certificate under counſel's hand, ſigned 1 
Y at the bottom of the petition, ſignifying that 1 
th he has juſt cauſe of ſuit; and although the bill "wy 
4 be filed, he muſt have a ſpecial petition, ſhort- : 


ly ſtating the merits of his cauſe, and counſel's b 
certificate | 
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certificate to be admitted. But if a payper 


defendant petitions, he only draws a very ſhort 


petition to be admitted to defend the ſaid ſuit 1 


forma pauperis, and praying that counſel and 


Pratt, Reg. 
260. 


a ſix clerk may be aſſigned him; and there is 


no occaſion for any certificate. 

This being done, and the affidavit annexed 
to the petition, he preſents the ſame; and if 
there appears no cauſe againſt it, the Maſ— 
ter of the Rolls underwrites an order for the 
petitioner's admiſſion, according to the prayer 
of his petition. 

And after admittance, no fee, profit, or re- 
ward (except paper fees) is to be taken of the 
pauper by any counſel or attorney for the diſ- 
patch of buſineſs, whilſt it depends in court, 
and he continues i» formd pauperis: nor ſhall 
any contract or agreement be made for any re- 
compenſe or reward afterwards, And if any 
perſon offending herein ſhall be diſcovered un- 
to the court, he ſhall undergo the diſpleaſure 
of the court, and ſuch farther puniſhment as 
the court ſhall think fit to inflict: and if any 
pauper offend herein, he ſhall be diſpaupered, 


Ors. Chan. and never again be admitted in the ſame ſuit 


152. 


Pract. Reg. 
267. 


Ibid, 


in formd pauperts. 


But althoug 


the rate of 2d. per ſheet. 


And if it be made appear to the court, that 
any pauper has ſold or contracted for the be- 
nefit of his ſuit, or any part thereof, while the 
ſame is depending, ſuch cauſe ſhall be thence- f 
forth wholly diſmiſſcd, and never again It 


tained, 


/ 


h the clerks take no fees, ſtrictiy . 
ſo called, of a pauper, yet they may make him W 
pay for the labour of writing, which is after 
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per's ſuit was to be ſent to be ſealed, 


Court of Chancery, 


Formerly no proceſs of contempt at a pay- 
until 
Ggncd by the fix clerk, who was to rake care 
it ſhould not be vexatious or needleſs : but 
this is now altogether diſuſed. But the order 
of admiſſion is utually produced in the office, 
where the pauper has occaſion to pats. 

And as a party may be admitted 77 formd 
pauperis at any time during the ſuit, fo he may 
be diſpaupered at any time, upon its being 
made appear to the court that he is of ſuch 
ability, that he ought nor to ſue in formd pau pri, Reg, 
peris. And in a caſe of this nature, where it 263. 
was ſnewed to the court that a Parper was in 
poſtetiion, and received the rents of the lands 
in queition, the court ordered him to be di/- 
paupered ; though the defendant had a verdict 
at law, and might thereupon take a writ of 
poitefT} 10n, Se. 

Both plaintiff and defendant may be admit- 
ted in formd parperis in the ſame cauſe: but 
this has been complained of as an abuſe; for 
that it tends much to the diſquiet of the court, 
and encourages the parties to be vexatious. 
Yet where it is a matter of conteſt, and the 
matter ſeems dubious, the court will admit 
both plaintiff and defendant to fue and defend 
n formd pauperis. 

And if a cauſe goes againſt a pauper, he ſhall 
not pay colts to the defendant; bur he may be 


punithed perſonally, as the court ſhall think 


lit: yet ſuch puniſhment is very ſeldom in— 
lifted, 


Plaintiff a pauper had a decree for the duty 


and colts; the Matter taxed colts as uſual for 


perſons not paupers, On motion, the court 
ordered plaintiff and ſolicitor to make oath 
before 
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z Eq. Ce. before the Maſter of what they had paid, or 


Abr. 633. 


Prec. in 


| The Pꝛattite of the 


were to pay, and that to be allowed, but no 


Chan. 219. further. 


Moſcly, 68. 


2 Brown's 


273 · 


A perſon, by getting himſelf admitted a 
pauper, cannot diſcharge himſelf of coſts he 
was liable to precedent: to his admiſſion : fo 
where it was moved to amend a bill, by leav- 
ing out ſome of the defendants ; and it was 
ſtated, that ſince the filing of the bill, the 
plaintiff had been admitted to ſue in forms 
pauperis ; and therefore, that if the bill was 
diſmiſſed againſt the defendants, it would be 


without coſts; an objection was. made to the 


amendment, as the defendants would be out 
of court, and could not at the hearing apply 
for their coſts; and a caſe was cited to prove 
that parties ſhall not be protected by an or- 
der to ſue in forma pauperis from the coſts of 
proceedings previous to the order ; and the 

Lord Chancellor refuſed to make the rule, 
otherwiſe than o payment of coſts, as Ppaupers 
ought not to be permitted to haraſs perſons 
by making them parties, without being liable 
to pay colts, | 

The plaintiff was afterwards di/paupered, the 
order for ſhewing in formd pauperis being ir- 
regular, as being founded on the affidavit of 4 


Chan, Rep. third perſon, not of the plaintiff himſelf, that 


ſhe was not worth 51. 
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CHAP. WW 


- EY Of Leots and Lunatics.—Under which head will 9 
5 = be conſidered ſeparately — What Perſons are mo 
„ eſteemed ſuch, ſo as to come within the Pro- Ho 
_ tetion of the Law — Tow they are to be found 0 
ſuch; and herein of the Proceedings under a 
Commiſſion of Lunacy—Who. hath an Intereſt 
in, or Furiſdiftion over them; and herein of 
appointing Committees, and the Power and Du- 
ty of ſuch Committees Hot they are to ſue 
and defend in this Court. | 
And firſt, 
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What perſons are eſteemed 1deots or Lunatics, 7 


N 1deot, or natural fool, is one that hath 
no underſtanding from his nativity, and 
therefore is by law preſumed never likely to 1 
attain any. A man is not an ideot if he hath r. x. B. i 
any glimmering of reaſon, ſo that he can tell 233: 
his parents, his age, or the like common mat- 
ters. But a man who is born deaf, dumb, 
and blind, is looked upon by the law as in the 
lame ſtate with an ideot; he being ſuppoſed Cs. Lit. 
incapable of any underſtanding, as wanting all 5 , 6, 
thoſe ſenſes which furniſh the human mind «. 4z | | 
with ideas. | "M 
A lunatic, or zo» compos mentis, is one who 1 
P, bach had underſtanding, but by diſeaſes, grief, 
= © other accident, hath loſt the uſe of his rea- 
= 2 ſon. 
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ſon. A lunatic is indeed properly one Who 
hath lucid intervals, ſometimes employing his 
ſenſes, and ſometimes not, and that frequently 8 
depending upon the change of the moon. But 
under the general name of non compos mentis 
(which Sir Edward Coke ſays is the moſt le- 
x Iaſt. 243. gal name,) are comprized not only lunatics, W 
but perſons under frenzies, or who loſe their Wl 
intellects by diſeaſe; thoſe that grow deaf, MW 
dumb, and blind, not being Born ſo; or ſuch, ” 
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in ſhort, as are judged by the court of Chan- 

cery incapable of conducting their own af. 

fans; = : 

Secondly, 

| 

| 

How Ideots and Lunatics are to be found ſuch, 

VERY perſon of the age of diſcretion is, BM i 

1 in confideration of Jaw, preſumed to be: 

of found mind and memory, unleſs the con- 

trary appear; and this rule holds as well in: 

civil, as criminal caſes. = t 

By the old common law, there is a writ J* WW 1! 

f ZE ideold inquirendo, to inquire whether a man be = | 

Wo 0 232 an ideot or not, which muſt be tried by a jury WM 2 

1 of twelve men; and if they find him purus WW | 

I ideotd, the profits of his lands, and the cuſtody WM 1: 

4 of his perſon, may be granted by the king to e. 

4 FR ſome ſubject, who has intereſt enough to ob- b. 
4 1. Ject, 8 17 

5 | tain them. This is an ancient branch of the WM £ 

king's revenue, and hath been long confider- Wl ti 

4 ed as a hardſhip upon private families; and WW m 

4 fo long ago as in the 8 Jac. 1. it was under . tl 

A the conſideration of parliament, to velt this WF o. 
| cultody in the relations of the lunatic, and to, 

ſettle an equivalent on the crown in lieu of WF be 
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Court of Chancery, 739 


it; it being then propoſed to ſhare the ſame 
fate with the ſlavery of the feudal tenures, 
which has been ſince aboliſhed. Bur. few in- 4 la. 202. 
ſtances can be given of the oppreſſive execu- 17%“, 
tion of it, ſince it ſeldom happens that a jury 
finds a man an ideot @ nativitate, but only non 
compos mentis, from ſome particular time, which 
has an operation very different in point of 
law. 

The method of proving a perſon nn compos 
is very ſimilar to that of proving him an ideot. 
The Lord Chancellor, to whom, by ſpecial 
authority from the king, the cuſtody of ideots; p. win. 
and Junatics is intruſted, upon petition or in- 19% 
formation, grants a commiſſion 1n nature of the 

writ de ideotd inquirendo, to inquire into the 

party's ſtate of mind; and if he be found 20 

compos, he uſually commits the care of his per- 

jon, with a ſuitable allowance for his mainte- 
nance, to ſome friend, who is then called his 
committee. However, to prevent ſiniſter prac- 

tices, the next heir is ſeldom permitted to be 

this committee of his perſon; becauſe it is his 
intereſt that the party ſhould die. But, it hath 

been ſaid, there lies not the ſame objection 
againſt his next of kin, provided he be not 

his heir; for it is his intereſt to preſerve the 
lunatic's life, in order to increaſe the perſonal 

eſtate by ſavings, which he or his family may 
hereafter be intitled to enjoy. The heir is 2 p. Will, 
generally made the manager or committee of *3% 
the eſtate, it being clearly his intereſt by good 
management to keep it in condition, and to 

the non compos himſelf, if he recovers; or 
otherwiſe to his adminiſtrators. 

To procure this commiſſion, the firſt ſtep to 
be taken is, to have the affidayit of two or 

| more- 
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more perſons prepared, in which the ſtate and 
condition of the lunatic is to be ſet forth, and 
fome few inſtances of his declarations and ac- 
tions allo ſtated, to ſhew their opinion and 
belief of his being a lunatic, and incapable of 
governing himfelf, 2 


The affidavit may be in this form: 


ec John Holland of, &c. and Francis Perkins of 
Sc. ſeverally make oath and ſay, that they theſe 
deponents, for the ſpace of one year laſt paſt, 
have known and been well acquainted, and 
frequently diſcourſed with Oliver Templeman of, 
Sc.; and theſe deponents further ſeverally ſay, 
that within the ſpace of — laſt paſt they M 
have, by frequently obſerving the behaviour, 
words and actions of the ſaid Oliver Temple- 
man, looked upon him to be a perſon deprived 
of his reaſon and underſtanding in a very great 
degree; and this deponent John Holland ſaith, i 
That, Sc. | /et forth ſome of the moſt notorious 
falls, incoberencies, and irrational diſcourſes, | i 
and theſe deponents further ſeverally ſay, that 
they believe the ſaid Oliver Templeman is no 
ways capable of governing himſelf or his 
eſtate. : 


John Holland, Sworn the my is 2 1 
Francis Perkins 1789, at tne pu IC 
: office, before 


A petition to the Lord Chancellor is next 4 
to be prepared, the form of which may be as 
follows. | | 


— 72 e 1 


Court of Chancery. 


The Petition. 


c To the Right Honourable the Lord High 
Chancellor of Great Britain, 


„The humble Petition of Abrabam Temple- 
: man, 


«© Sheweth, | : ij 

« That Oliver Templeman of, &c. [name the "i 
lunatic with his addition] your petitioner's ſon, 9 
(or what other relation he 1s) now is, and for 9 
the ſpace of months laſt paſt and up— 1 
wards, has been ſo far deprived of his reaſon | bit 
and underſtanding, that he is rendered alto- 9 
gether unfit and unable to govern himſelf, or 1 
to manage his affairs, as by the affidavit an- 9 
nexed appears. | 4 
« Your petitioner therefore moſt humbly "1 
prays your Lordſhip will be pleaſed, 1 

that a commiſſion in the nature of a 1 

writ de lunatico inquirendo, may iſſue 0 

out of this honourable court, to in- | al 

quire of the lunacy of the ſaid Oliver 1 
Templeman, directed to ſuch perſons A 


as your Lordſhip ſhall think fit. 1 x 
© And your petitioner ſhall ever pray,” Sc. }: 


This petition, with the above affidavit an-  /2--- 
nexed, is to be carried to, and lodged with e 4, La 
the Lord Chancellor's ſecretary of lunatics, 7 >. 

E apo £4104 #, 
who will get the ſame anſwered. e 

And if the commiſſion is to be executed in π e eee 
the country, you muſt give in commiſſioners h 404 77 i 
names to the ſecretary, which liſt muſt contain 7 2 [4 
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prayed will have leave given to him to preſent 
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the names of five perſons, two or three of 
them barriſters, and the other attorneys, or 
ſuch as the Lord Chancellor will approve of, 
which the fecretary will inform you of; and 
upon entering a caveat with the ſecretary (for 
which you pay 58.) with proper allegations, 
the perſon againſt whom the commiſſion is 


a liſt as well as the party applying. But if the 
lunatic lives in or near London, there are com- 
miſſioners for that purpoſe appointed. When 


you have procured the petition anſwered, you 


carry it to the clerk of the cuſtodies, and he 
will thereupon make out the commiſſion, for 
which you pay him 3I. 7s. 6d. 


The form of the Commiſſion. 


“ George the Third, by the grace of God, 
of Great Britain, France, and Ireland, King, 


Defender of the Faith, and ſo forth, To his WM 


beloved Charles Cotton, Francis Woodhouſe, Jo- 
feph Tekyll, Auguſtine Greenland, and Anthony 


Pye, Eſquires, greeting. Know ye, that we W 


have aſſigned three or more of you to inquire, 
by the oath of good and lawful men of our 


county of Middleſex, as well within liberties as 


without, by whom the truth of the matter may 


be better known, whether Oliver Templeman, i 
late of Watling-ftreet, London, ſtationer, but 
now of the pariſh of Sr. John, Hackney, in the 


ſaid county of Middleſex, 1s a lunatic, or en- 


Joys lucid intervals, ſo that he is not ſufficient 4 
for the government of himſelf, his manors, Y 


meſſuages, lands, tenements, goods and 3 3 
tels; 


J 


Court of Chancern. 


tels; and if fo, from what time, after what 
manner, and how, and if the ſaid Oliver Temple- 
van, being in the ſame condition, hath alien- 


ated any lands or tenements or not; and if ſo, 
what lands, and what tenements, to what per- 
ſon or perſons, where, when, and after what 
manner, and how, and what lands and tene- 
ments, goods and chattels, as yet remain to 
bim; and of what perſon or perſons, as well 
the lands and tenements ſo alienated, as the 
lands and tenements to him retained, are held, 
and by what ſervice, and after what manner, 
and how, and how much they are worth by 
the year in all iſſues, and who is his nearer 
heir, Fc. Se. Sc. and of what age; and there- 
fore we command you, three or more of you, 
that at certain days and places which you ſhall 
for this purpoſe appoint, ye diligently make in- 
quiſition in the premiſes, and the ſame diſtinct- 
ly and plainly make to us, into our Chancery, 
under your ſeals of three or more of you, and 
the ſeals of thoſe perſons by whom it ſhall be 
made, without delay ye ſend, and theſe our 
letters patent; for we command, by the tenor 
of theſe preſents, our ſheriff of our county of 
Middleſex aforeſaid, that at certain days and 
places which you ſhall make known to him, 
he cauſe to come before ye, three or more 
ye, ſo many, and ſuch good and lawful men 
of his bailiwick, as well within liberties as 
without, by whom the truth of the matter in 
the premiſes may be better known and inquir— 
ed into. In teſtimony whereof we have cauſed 
theſe our letters to be made patent. Witneſs 
burſelt, at /7/eſtminſter, the 15th day of Decem- 
ter, in the 29th year of our reign.” 
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| The commiſſion being obtained, a place is 
appointed for the execution of the ſame, which, 
according to the Lord Chancellor's order, 

ought to be near the place of the ſuppoſed 
lunatic's reſidence; and then a ſummons or 
precept, which is in the nature of a wenire 
facias, (directed to the ſheriff of the county 

in which the commiſſion 1s to be executed) 

is prepared, as follows : 
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The precept to the ſheriff. 


© By virtue of a commiſſion, in nature of a W 
writ de lunatico inguirendo, under the great ſeal 
of Great Britain, bearing date at Weſtminſter, 
&c. (the date of the commiſjion) to us, whoſe W 
names are here underwritten, and others in the 
ſame commiſſion named, directed, to inquire M 
whether Oliver Templeman of, c. be a lunatic Wi 
or not; theſe are therefore to will and require 
you to cauſe to come and appear before us 
twenty - four honeſt and lawful men of the city 
and liberty of Weſtminſter, on the 26th day of 
December next, by ten of the clock in the 
forenoon of the ſame day, at the houſe of 
George Albone, ſituate in à certain ftreet or place 
there, called Piccadilly, and commonly called or 
known by the name or ſign of the Gun Tavern; 
then and there upon their oaths to inquire of 
the lunacy of the ſaid Oliver Templeman, and 
of all ſuch other matters and things as ſhall 
be given them in charge by virtue of the ſaid 1 
commiſſion; and therefore fail not at your pe- 
ril. Given under our hands and ſeals the 17th 
day of December in the 29th year of the reigu 


of our Sovereign Lord George the Third, by „ NY 
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Court of Chancery. 


grace of God, of Great Britain, France, and 
Ireland, King, Defender of the Faith, Sc. and 
in the year of our Lord 1789. 


« To the ſheriff of the county of 
Middleſex, or his deputy.” 


This you carry (having put three ſeals there- 


to) with the commiſſion to ſuch three of the 
commiſſioners as you ſhall think proper, who 
will fign and ſeal it, for which you pay them 
one guinea each, and then lodge it at the ſhe- 
riff's office; and the jury ought to be of the 
town or neighbourhood where the lunatic lives. 

If the lunatic is in cuſtody of any perſon who 
you are apprehenſive will not voluntarily pro- 
duce him (for he mult be preſent and examin— 


ed by the jury viv voce) then you make out a 


warrant for that purpole, as follows : 


A warrant to produce the lunatic. 


cc. By virtue, Sc. (as before to) Theſe are 
to will and require you to produce' before us 
the faid Oliver Templeman, at the execution of 


the ſaid commiſſion on, &c. (as in the ſummons) 


there to be examined touching the matters 
aforeſaid, and you are to give him notice of it 
accordingly ; as alſo to any other perſon or 
perſons who are guardians of him, or truſtees 
of his eſtate, that they may appear in his de- 
tence, if they ſhall think fit. Given our hands 
and ſeals, Sc. 


« To Mr. Jonas Harvey, or 
ſuch other perſon or perſons 
as now have the ſaid Oliver 
Templeman in heir cuſtody 

or power,” 
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The P2aftice of the 

The commiſſioners ſign and ſeal this warrant 
without any fee, and then you are to make 
copies thereof, and ſerve it upon ſuch perſons 
as you believe, or can make appear, have the 
cuſtody of his perſon, or the direction and ma- 
nagement of him or his eſtate at the time of 
ſervice, ſhewing the original. 

But in order to make the perſon who has the 
cuſtody of the ſuppoſed lunatic liable to a con- 
tempt, and to enforce the producing of the 
perſon of the ſuppoſed lunatic to the com- 
miſſioners and jury, it is beſt to apply to the 
Lord Chancellor for an order for that pur- 
poſe. | 
Alſo if you apprehend the witneſſes, or any 
of them, will not voluntarily attend, you make 
out a ſubpæna as follows: 


The ſubpcena for witneſſes. 


e By virtue, Sc. (as before to) Theſe are 
to will and require you, that you perſonally be 
and appear before us on, Cc. (as in the ſum- 
mons) then and there upon your oath to teſ- 
tify the truth according to your knowledge, 
touching the lunacy of the ſaid Oliver Temple- 
man, and of all ſuch matters and things as 
ſhall be demanded of you by virtue of the 
ſaid commiſſion. Hereof fail not at your pe- 
ril. Given under our hands and ſeals, &c. 


« To Richard Kenrick, 
Peter Dale, &c. 


This the commiſſioners alſo ſign and ſeal 


gratis, and then you make copies erent, a 
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Court of Chancery. 


ſerve it upon the witneſſes, ſhewing them the 
original, 
Note, That the precept, warrant, and ab- 


pana, need not be upon ſtamped . paper or 


parchment. | 

Upon the day of executing the commiſſion, 
you muſt take care to have your witneſſes rea- 
dy, and the lunatic attending the commiſſion- 
ers; and the jury being all ſworn, then you 
proceed to take the inquiſition thus, viz. 

In the firſt place, you mult read over the 
commiſſion, and then the commiſſioners will 
proceed to examine the witneſſes, and after- 
wards the lunatic (if neceſſary) ; but the luna- 
tic may inſiſt on being examined, the commiſ- 
ſioners and jury only being preſent. 

Having gone through with the proofs, the 
chairman, or firſt commiſſioner, ſums up the 
evidence and facts to the jury, who thereupon 
give their verdict as in other cales, and after 
the jury have given in their verdict, you fill 
up the blanks of the inquiſition, (which, for 
expedition ſake, 1s generally prepared before- 
hand with large blanks) according to the in- 
queſt, and then you read it over to them for 
their conſent, which is to be ſigned both by 
the commiſſioners and the jury. 

Note, Counſel may attend at the execution 
of theſe commiſſions, 


The form of an inquifition. 


« Middl. J. * An inquiſition taken at the 
houſe of George Albone, ſituate in a certain 


* A commiſſion of lunacy muſt not be ſpecially returned; he muſt be 
ſound mad, or no: mad, 8. Go Chan. 47. 
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The Pꝛattice of the 
ſtreet or place there called Piccadilly, and com- 
monly called or known by the name or ſign 
of the Gun Tavern, in the county aforeſaid, the 
26th day of December in the 29th year of the 
reign of our Sovereign Lord George the Third, 
by the grace of God, of Great Britain, France, 
and Jreland, King, Defender of the Faith, Ge. 
and in the year of our Lord 1789, before 
Charles Cotton, Anthony Pye, and Joſeph Jekyll, 
Eſqrs. and „ Gentleman, his ſaid 
Mejeſty's commiſſioners, by virtue of a com— 
miſſion in nature of a writ de lunatico inquirendo 
under the great feal of Great Britain, bearing 
date at Weſtminſter the 15th day of December 
laſt paſt, to them the ſaid commiſſioners and 
others in the ſaid commiſſion named directed, 
to inquire (amongſt other things) of the lu— 
nacy of Oliver Templeman of, Cc. upon the 
oaths of J/aac Preſton, &c. (inſert the names of 
all the jurors) good, honeſt and lawful men 
of the ſaid county of Middleſev, who being 
ſworn and charged upon their oaths, ſay, That 
the faid Oliver Templeman is at the time of tak- 
ing this inquiſition a lunatic (or of an un- 
ſound mind), and doth not enjoy lucid inter- 
vals (as the jury find him), ſo that he is not 


capable of the government of himſelf, his ma- 


nors, meſſuages, lands, tenements, goods and 
chattels, and that he hath been in the ſame 
ſtate of Junacy for the ſpace of —— laſt paſt, 
and upwards ; but how or by what means the 
ſaid Oliver Templeman ſo became lunatic the 
jurors aforeſaid know not, unleſs by the vill- 
tation of God: and the ſame jurors upon their 
oaths further ſay, That they do find that the 
ſaid Oliver Templeman, at the time of taking 
this inquiſition, is ſeiſed of or intitled to oe 

meſſuzge, 
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Court of Chancery, 
meſſuage, &c, (the premiſes he is found ſeiſed 
of or intitled unto) which deſcended to him as, 
Sc.; and alſo that the ſaid Oliver Templeman 
hath not alienated any of his lands or tene- 
ments during his lunacy aforeſaid, to the know- 
ledge of the ſame jurors. And the ſame jurors 
upon their oaths further ſay, That the ſaid Oli- 
ver Templeman is, at the time of taking this 
inquiſition, alſo poſſeſſed of or intitled unto 
(/et forth what perſonal eftate). And laſtly, the 
ſame jurors do find, that Jerome Templeman of, 
Sc. is brother and nearer heir to the ſaid Oli- 
ver Templeman, and that the ſaid Jerome Temple- 
nan, at the time of taking this inquiſition, is 
of the age of or thereabouts, In teſ- 
timony whereof, as well the ſaid commiſſion= 
ers, as the jurors aforeſaid, have to this in- 
quiſition ſet their hands and ſeals the day and 
year firſt above written.“ 


This inquiſition is generally writ ſheet-wiſe 
on unſtamped paper, and 1s ſigned by the com- 
miſſioners and all the jurors, Sc. on which 
you pay to the commiſſioners, it in town, two 
guincas each, and to the jury half a guinea a- 
piece, to the ſheriff two guineas, and to the 
ſummoning bailiff one guinea z bur in the 
country 1t is uſual to give more, and pay the 
ſheriff the ſame as you do the commiſſioners, 

Then you muſt prepare an ingroſſment of 
the inquiſition upon parchment, ſtamped with 
a treble ſixpenny ſtamp, and annex it to the 
commiſſion, which you return, on the back, 
writing theſe words, * The execution of this com- 


# len appears by the inquiſition hereunto annex- 


ed,” which the commiſſioners ſign, and then 
liszing labels and ſeals to the bottom of the 
Inquiſition, 
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The Pqaftice. of the 


inquiſition, three for the commiſſioners on the # 


lefr-hand fide, and likewiſe one for every one 
of the jurors, you carry it with the commiſſion 
annexed, and the inquilition (which was ſign- 
ed by the commiſſioners and jury at the time 
of taking) to the commiſſioners, who will ſign 
the return of the commiſſion, and ſign and 
ſeal the inquiſition, for Which you pay them 
one guinea each; but there is no occaſion for the 
jury to fign this ingroſſment. 

hen you have thus completed your in- 
quiſition, you mult carry it to the petty-bag 
office to be filed, where they make you an of- 
fice copy of the commiſſion and inquiſition up— 
on double ſixpenny ſtamped paper, which you 
make uſe of on all occaſions, either in court or 
otherwiſe; for which you pay the following 
fees, viz. filing 2s. 6d. copying 8d. per ſheet, 
and ſigning the copy 28. 

Upon this, ſome near relation or friend pe- 
titions for the cuſtody of the lunatic's perſon, 
and in the fame petition the perſon who will 
be intitled to his real or perſonal eſtate at his 
death, prays'the care and management of the 
lunatic's eſtate and effects. | 

Bur the cuſtody of the perſon is ſeldom or 
never granted to thoſe who are to take his 
eſtate immediately upon his death, but gene- 
rally to the neareſt relation, who hath no right 
to his eſtate, 
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Court of Chancery, 


The Petition for the cuſtody of the perſon, and 
the care and management of the Lunatic's 
eſtate. | 


« In the matter of Oliver Templeman, a lunatic. 


« To the Right Honourable the Lord High 
Chancellor of Great Britain. 


« The humble Petition of Bryan 7. empleman. 
of, Sc. and Jerome Templeman of, &c. 


« Sheweth, 


« Thar purſuant to your Lordſhip's order of 


the 1ſt day of December laſt, made upon the 
petition of your petitioner Bryan Templeman, a 
commiſſion in nature of the writ de lunatico in- 
quirendo was iſſued out and directed to certain 
commiſſioners therein named, to inquire of the 
Junacy of Oliver Templeman of, Cc. who is 
ſecond ſon of your petitioner Bryan Templeman, 
and firſ® brother of your petitioner Jerome 
Templeman (as the caſe is). 

« That the faid commiſſion hath ſince been 
duly executed on the 26th day of December 
laſt paſt, before the major part of the commiſ- 
ſioners in the ſaid commuſſion named; and 
thereby it is found, that the ſaid Oliver 
Templeman was then a lunatic, and not capable 
of the government of himſelf, his manors, meſ- 
ſuages, lands, tenements, goods and chattels, 
and ſo had been for laſt paſt; and it 1s 
by the ſaid inquiſition further found, that the 
13 | ſaid 
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752 The PPꝛattice of the 
ſaid Oliver Templeman was ſeiſed of or inti- 
tled unto a conſiderable real and perſonal eſtate, 
and that«your petitioner Jerome Templeman is 
brother and nearer heir to the ſaid Oliver 
Templeman, the lunatic, and at the time of 
taking the ſaid inquiſition was of the age of 
—— Years. 
That your petitioners being deſirous that 
the perſon and eſtate of the ſaid Junatic may 
be duly taken care of, in ſuch manner as is 
neceſſary and uſual in caſcs of this nature; 1 
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„ Your petitioners therefore moſt humbly 
vray your Lordihip, that the care and 
cuſtody of the perſon of the ſaid 
lunatic may be granted to your pe- 
titioner Bryan Templeman, and that 
the care and management. of his 
eſtate may be granted unto your pe- 
titioner Jerome Templeman, he giving 
ſuch ſecurity as is uſual in the like 
Calcs, | 


« And your petitioners ſhall ever pray,” &c. 


This petition you lodge with the ſecretary 
of the lunatics, and it his Lord{hip anſwers it 
in the affirmative, the committee of the per- 
ſon may demand the lunatic in whoſe cuſtody 
ſoever he be; and the committee of the eſtate 
having entered into a recognizance with ſuffi- 
cient ſureties before a Malter, the clerk of the 
cuſtodics will procure the commitment of his 
eſtate under the great ſeal. ; | 

But note, That the perſon who is found a 
lunatic, or any perſon on his behalf, may ne- 

verthelets enter a caveat with the ſecretary 
againſt 
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Court ok Chancery. 


againſt the petition for the commitment of his 


perſon and eſtate, and may then petition the 
Chancellor, that the commiſſion may be ſuper- 
ceded upon his being inſpected and examined 
in open court; which his Lordſhip will anſwer 
accordingly, and appoint a day for that pur— 
poſe, againſt which time the Junatic ſhould 
procure affidavits of two or three of the moſt 
eminent phyſicians, with regard to his /nity 


and capacity of being able to take care of him-- 


ſelf, and manage his eſtate ; for the court will 


not, without pretty ſtrong evidence, ſuperſede 


the commiſſion after he 1s found a lunatic by 
the jury. 


The commiſſioners and jury have a right to 


inſpect the perſon of the lunatic, and examine 
him before them ; but they do not always cauſe 
him to be brought before them, unleſs a conſi—- 
derable doubt was raiſed on the evidence as to 
his ſanity ; but they have a right to require it: 


and as it has been determined in this court, that 


if the commiſſioners think it proper, he ought to 
be produced before them, without the prior order 
of this court ; ſo if the perſons in whoſe cuſtody 
the lunatic is, have refuſed to produce him, 
the court has not only made them pay coſts, 
but has alſo. committed the party ſo retuſing. 
Where there is any miſbehaviour in the ex- 


ecution of the commiſſion, the ſame may be 3 Ack. 6, 7. 


examined into, and if the court ſee cauſe, they 
may quaſh it, and grant a new commiſſion. 

So though a man be found an 1ideot by in- 
quilition taken before the ſheriff, and by their 


examination, Sc. and that be returned into 


the Chancery, yet he who is ſo found ideot 
may in perſon, or by his friends, come into the 
Chancery before the Chancellor, Sc. and ſhew 
the matter, and pray that he may be examin- 


ed 
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2 Veſ. 405. 
1 P. Will. 
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ed before the Chancellor, whether he be ideot 
or not; and if upon examination he be found 

Fitz, Nat, NO ideot, then in the inquiſition found before 

Brev. under the ſheriff, and allo the examination which the 

rl ſheriff hath made and returned thereupon, 

quirendoet ſhall be of no effect, but the ſame office ſhall 
ns: 3 as void without any other traverſe: 

and, | 

The ſame rule holds as to an inquiſition of 

3 Alk. 635. lunacy, though the conſequences are different; 
and where the lunacy of a perſon 1s in queſtion, 

the court will make a proviſional order as to 

his effects, till the point of lunacy is deter- 

Ibid. mined. | 

It is a common method to inquire by in- 
ſpection after an inquiſition returned, and there 
have been many cales of that fort ; but if, up- 
on inſpection, the Chancellor is at all doubt- 

ful, there ſeems to be another method point- 
ed out by which that doubt may be determi- 
ned, and that is, by ſtatute 2 Ed. 6. c. 8. J 6. 
which enacts, © That if any perſon be or ſhall 
be untruly found a lunatic, Sc. every perſon 
and perſons grieved or to be grieved by any 
office or inquiſition, ſhall and may have his 
or their traverſe to the ſame immediately, or 
* after, at his or their pleaſure, and proceed to 
trial therein, and have like remedy and advan- 
tage as in other caſes of traverſe upon untrue 
inquiſitions or offices found ſo.” By this ſta- 
tute a party found an ideot or lunatic has li- 
berty to traverſe the inquilition, as may any 
other perſon * having title to the land; and 


* Skinner, 193, Vide Stone's caſe in Tremain's Pleas of the 
Crown, 653. a precedent of a traverſe; and for the doctrine of trav-rling 
un inquiſition, vide 4 Co. the caſe of the Commonalty of the Sadlers, 
and 8 Co. 168 Paris Stoughter's caſe, Sir T. Jones's Rep. 198. Shower 


299. S. C. Skinner, 45. S. C. 
9 | therefore 
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therefore it is ſaid, that by the ſtatute 13 Hen. 1 
6. c. 7. there ought to be a month's time be- WW; 
tween the return of the inquiſition, and the {| 
grant of the cuſtody and land, in order for the 1 
parties to come in and tender ſuch traverſe: l 
a perſon againſt whom a commiſſion of lunacy 0h 
iſſued, on the different appearance he made, 
upon a ſecond inſpection, was allowed to tra- 
verſe the inquiſition, and the grant of the cuſ- 
tody ſuſpended till further order; and it has 
been determined that not only the lunatic, but Wl 
the heir of the lunatic, 1s bound upon the tra- i 
verſe of the inquiſition: ſo where the alienee nia, ;rr. 1 
and the lunatic traverſe, if he is found a lu- Pieriey's Wh 
natic at the time of alienation, the alienee is 123, 8. "1 
bound: but on an application to the court, to j6ia, 313. 1 
traverſe the ſecond inquiſition, which found that 1 
at the time of taking it the lunatic was of un- 1 
ſound mind, Sc. the court ſaid, that if, after 1 
two inquiſitions, the petitioner ſhould be al- 1 
lowed to traverſe, the proceedings in lunacy 1 
would be ſpun out to a very great length and 1 
infinite expences, and would be a very heavy 0 
burden upon the ſubject, and therefore the pe- 


3 Atk. 7, 8. 


tition was diſmiſſed : ſo where a perſon kept a; Ack. 18. 9 
commiſſion of lunacy by him for ſeveral years Io 
without putting it into execution, the ſame was "4 
held to be a contempt of the court, and the 1 
commiſſion was diſcharged with coſts. 2 Atk. 1 


A commiſſion of lunacy was ordered againſt 
a perſon who reſided abroad, to be executed 
in the county where his manſion-houſe lay; 
and it was ſaid by the court, that no miſchief 9 
can follow from granting ſuch a commiſſion; 
for if the jury are ſatisfied without the inſpec- 


tion, they will find fo; if not, they will not «il 
. - „ 

make a return, or will return that it does not 1 
| appear 9 
WW. 
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appear to them that he is an ideot or lunatic: 
if he has notice of it, he may oppoſe the com- 
miſſion; or if he has not, yet any body may 
apply for him to traverſe or ſuperſede the 
commiſſion ; in either of thoſe cales he muſt 
Ambler's appear to be examined coram rege in concilio, 
Rep. 109 Which words have been conſidered to mean, 
cale. this court. | ; 
Though a jury find, that one is incapable of 
managing his affairs, yet ſuch a finding is not 
ſufficient, but they mult expreſsly find him to 
2 Veſ. og. be of unſound mind. x 
'T hirdly, 


Who hath an Intereſt in, and Furiſdifiun over 
them; and herein of appointing Committees, 
and the Power and Duty of ſuch Committees. 


HE cuſtody of ideots, and of their lands, 

—_ was formerly veſted in the lord of the 
c. 11-10, fee; and therefore ſtill by ſpecial cuſtom, in 
ſome manors the lord ſhall have the ordering 

of ideot and lunatic copyholders ; but by rea- 

ſon of the manifold abuſes of this power by 
ſubjects, it was at laſt provided by common 
conſent, that it ſhould be given to the king as 

the general conſervator of his people, in order to 

prevent the ideot from waſting his eſtate, and 
reducing himſelf and his heirs to poverty and 

F. N. B. diſtreſs. This fiſcal prerogative of the king 1s 
232 declared in parliament by ſtatute 17 Ed. 2. c. 9. 
which directs (in affirmance of the common 

4 Rep. 126. Jaw) that the king ſhall have ward of the lands 
of natural fools, taking the profits without 


waſte or deſtruction, and ſhall find them ne- 
3 ceſſaries; 


7 
* 


Court of Chancery, 


ceſſaries; and after the death of ſuch ideots, 
be ſhall render the eſtate to his heirs, in order 
"Y to prevent ſuch ideots from aliening their 
lands, and their heirs from being diſinherit- 
ed *, | 
To lunatics alſo, as well as to ideots, the 
king is guardian, but to a very different pur- 
pole. For the law always imagines, that theſe 
accidental misfortunes may be removed; and 
therefore only conſtitutes the crown a truſtee 
tor the unfortunate perſons, to protect their 
property, and to account to them for all pro- 
fits received, if they recover, or after their de- 
ceaſe to their repreſentatives. And therefore 
it is declared by the ſtatute of 17 Ed. 2. c. 10. 
that the king ſhall provide for the cuſtody and 
ſuſtentation of lunatics, and preſerve their lands 
and the profits of them, for their uſe when 
they come to their right mind ; and the king 
ſhall take nothing to his own uſe; and if the 
parties die in ſuch eſtate, the reſidue ſhall be 
diſtributed for their ſouls by the advice of the 
ordinary; and of courſe (by the ſubſequent 
amendments of the law of adminiſtration) ſhall 
now go to their executors or adminiſtrators. 
This diſtinction, eſtabliſhed by this ſtatute, 
between the king's intereſt in the lands of an 
ideot and lunatic, is laid down and admitted 
in all the books which treat of this matter 3 


* My Lord Coke, in his ſecond Inſtitute, 14. is of opinion, 
that by the common law the king had no prerogative in the cuſtody 
df an ideot's lands, but that the ſame belonged to the lords of whom 
the lands were holden, and that the ſame was given to the king by ſome 
itt of parliament after the making of Magna Charta, and before the ſta- 
kute of de preropativa regit, 17 Ed. 2. c. 9.; but in 4 Co. Beverley's 
aſe, he ſays, that this prerogative was by the common law, and that the 
tute de prærogativa regis is only declarative thereof. 

C Bro, Ideot, 4, 5, Dyer, 25. Moor, 4. pl. 12. And. 23. 4 Co. 127. 
Co. Litt, 247. 


Vor. I, 3 C and 
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$ Mot 43 and on this foundation it hath been reſolved, 

5. 1:7.pl.7, that the king may grant the cuſtody of an 

3 ideot * and his lands to a perſon, his heirs and 

* ® executors, and that he had the ſame intereſt in 

ſuch a one as he had in his ward by the com- 

mon law: but ſince it very ſeldom happens 

that a jury find a man an ideot à nativitate, 

but only vn compos mentis, from ſome particu- 

lar period, few inftances can be given of the 

oppreſſive exertion of this branch of the king's 
prerogative. | 

But though a lunatic 1s by commiſſion to be 

2 Chan. Caf. under the care of the public, and ſuch com- 

#39 mittee is to be appointed for him by the Lord 

Chancellor, whoſe acts are ſubje& to the con- 

trol and correction of the court of Chancery; 

yet ſuch a one, whether ſo appointed, or whe- 

ther he of his own accord take upon him the 

care and management of the eſtate of a luna- 

tic, is but in nature of a bailiff or truſtee for 

him, and accountable to him, his executors 

or adminiſtrators ; and as the committees of 

a lunatic have no intereſt but an eſtate during 

pleaſure, it hath been ruled, that they cannot 

make leaſes, nor in any way incumber the 

lunatic's eſtate without a ſpecial order from 

the court of Chancery, where the profits are 

not ſufficient to maintain the lunatic Tf. 

The king's grant of the lunatic's eſtate i. 

out account, is void; but the king, or Lord 

Chancellor, may allow ſuch a yearly mainte- 


| , ( 

* Bit the king cannet grant the cuſtody of the body and lands of 3 
lunatic to one, to take the profits to his own uſe, Moor, 4. Pl. 12. - 
judged, | 


cannct malce a Icaſe of the lunatic's lands at law. 2 Will, 130. 
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Court of Chancery. 
nance to a lunatic, as amounts to the yearly 
value of the lunatic's eſtates “. 

The care and management of all affairs re- 
lating to ideots and lunatics is ſo peculiarly 
under the direction and authority of the court 
of Chancery, that all abuſes in relation to 
them, as taking them out of the cuſtody of 
their committees, marrying them, Cc. are pu- 
niſhable as contempts to that court. 

The court allowed the profits of the luna— 
tic's eſtate to the committee for the mainte- 
nance of his perſon; the lunatic dies, his, ad- 
miniſtrator brings a bill for an account of theſe 


profits; the committee pleads this order of 


court of the allowance of the profits for the 
lunatic's maintenance; the plea was ordered 


Prec. in 
Chan, 2031 


to ſtand for an anſwer, but the court declared; p. Will, 


they would not relieve without groſs fraud, 


No appeal lies from an order of the Lord 
Chancellor touching lunatics, to the Houſe of 
Lords, but only to the king in council f. 


The 


* 3 p. Will. 104. Note, The power of the Lord Chancellor over 
ideots and lunatics is by ſign manual of the king, counterfigned by the 
two ſecretaries cf ſtate, emp Wering him to take care of them ia the 
right of the crown, and to make prants of their eſtate; 

+ The following extract has been taken from the Lords” Journal: 

« Dje Martis, 14th February 1726. The Houſe (according to order) 
proceeded to take into conſideration the petition and appeal of William 
Pitt, Eſqz and Samuel Pitt, merchants, complaining of two orders made 
by the Lord Chancellor the 23d of December, and 25th of January laſt, 
granting the cuſtody of the perſon of Samuel Pitt, a lunatic, the appel- 
Lnt's uncle, as in the appeal is mentioned, and praying that the ſaid or- 
ders may be reverſed. And the ſaid appeal being read by the clerk, no- 
tice was taken to the Houſe, that the cuſtody of ideots and lunatics wag 
in the power of the king, who might delegate the fame to ſuch perſon 
as he ſhould think fit, Whereupon the Lord Chancellor produced a pa- 
per writing, under his Majeſty's royal ſign manual, intruſting his Lord- 
ip with the care and commitment of the cuſtody of idcots and lunatics, 
and of their perſons and eſtates ; and the ſame being read by the clerk, 
it was moved, that the before-mentioned appeal of the ſaid William Pitr 
and Samuel Pitt might be received; and, after long debate, and reading 
the ſtatute of the 17 of King Edward 2, de prerogativa regis of ideots, 


30œ 2 . 9, 
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The cuſtody of a lunatic may be granted to 
a feme covert, though ſhe be not ſui juris, but 
under the power of her huſband : fo the cuſ- 
tody of the lunatic's eſtate was granted to ba- 
ron and feme, ſhe being next of kin; the wife 
digs, the huſband's right to the cuſtody of the 
lunatic's eſtate is determined, it being a joint 
grant, and a mere authority without any in- 
tereſt. 5 

Petition by A, committee of the lunatic 
(who had 400 l. a year allowed him out of the 
lunatic's eſtate for maintaining the lunatic,) to 
be further allowed a ſum of money, reported 
by the Maſter, for his trouble in taking care 
of the lunatic's eſtates, which are large, and 
lie diſperſed in England and in Ireland, The 
next of kin, who are intitled to the perſonal 
eſtate of the lunatic after his death, conſented 
to his having ſuch allowance, ſo far as by law 
they could give ſuch conſent, But 

Lord Hardwicke, Chancellor, refuſed to make 
any order ; for the rule of the court 1s other- 
wiſe. Truſtees or committees of lunatics ap- 
pointed by the court never have any allowance 
made them for their trouble; they are ſup- 
poſed to have a regard for the lunatic and his 
family, and are often his relations, or at leaſt 
friends, and undertake the care upon charit- 
able motives; and therefore as it never had 
been done, he would not make a precedent 
now for himſelf and ſucceſſors ; nor is the con- 


c. 9 & 10. the queſtion being put, whether this appeal ſhould be receiv- 
ed ? it was reſolyed in the negative, | 
Aſhley Cowper, Cler. Parliamentor.“ 

In conſequence of the above reſolution, an appeal was brought before 
the king in council, where, after ſome debate touching the juriſdiction, 
the matter of the appeal was heard and determined, May 13. 1728.— 
3P, Will, 109. in note. 

ſent 


Court of Chanccry, 


ſent of the next of kin (ſo far as they are by 

law capable of conſenting) ground ſufficient ro 

obtain the allowance; for it is the intereſt of 
the lunatic which the court regards; and tho 

they are next of kin at preſent, yet the Juna- - 
tic may outlive them, and the perſonal eſtate, 

after his death, go into other hands“. 

Petition by the ſolicitor for A (who was a 
lunatic) -ſetting forth, that he had expended 
great ſums of money in proſecuting ſuits in 
this court, and at law, on behalf of the luna- 


tic; and praying that he may be at liberty to 


enter up judgment, with a ſtay of execution 
againſt the lunatic for ſuch monies, that there- 
by he may have a lien on his real eſtates. 

Lord Chancellor; An action cannot be 
maintained againſt a lunatic, but it muſt be 
againſt the perſon that employed the ſolicitor, 
who is the committee. If a ſolicitor proſe- 
cutes to a decree, he has a lien on the eſtate 
recovered in the hands of the perſon recover- 
ing for his bills; but if the client ſhould die, 
the ſolicitor has no ſuch lien on the eſtate in 
the hands of the heir at law, unleſs it ſhould 
be neceſſary to have the ſuit revived, and then 
the lien will revive too. In the preſent caſe, 
the ſolicitor has a lien on the lunatic's eſtate ; 
and J will aſliſt the ſolicitor as far as I can, 
therefore declare he ſtands in the place of the 
committee, and has a lien upon the lunatic's 
eſtate . 


The Lord Chancellor may make an order 


in lunatic's affairs after the death of the luna- 


* Ambler's Rep, 73, But under circumflancee, the court will increaſe 


the allowance for maintenance, which will anſwer the allowance for 
trouble, 


+ Ambler's Rep, 102. But quzre, If he had ſuch decree; and the 
tounſel far the ſolicitor doubted of it, 


445-3 tic ; 


1 


N 


i 457 , 
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tic; for after the cuſtody of the lunatic is grant- 
ed, by virtue of the king's ſign manual, the 
oreat ſeal acts in matters relative to the lunatic, 
not under the ſign manual, but by virtue of its 
general power as keeper of the king's conſcience: 
Ambl. Rep, the court makes many orders, and enforces 
Ve. % them by attachment; which orders and man- 
ex pave ner of enforcing. them are not warranted: by 


Revit the ſign manual, but by the general power of 


3 Atk. So 
308. the court. 


Fourthly, 


Flow they are to ſue and defend in Ibis Court. 


JIT has been already obſerved, that the care 
and commitment of the cuſtody of the per- 
ſons and eſtates of ideots and lunatics are the 
prerogative of the crown, and are always in— 
truſted to the perſon holding the great ſeal, 
by the royal ſign manual; and by virtue of 
this authority, upon an inquiſition finding any 
perſon an ideot or a lunatic, grants of the cul- 
tody of the perſon and eſtate of the 1deot or 
lunatic are made to ſuch perlons as the Lord 
Chancellor, or Lord Keeper, or Lords Com- 
miſſioners for the cuſtody of the great ſeal for 
the time being, think proper; and therefore 
ideots and lunatics ſue by the coinmittees of 
their eſtates; and they defend alſo by their 
committees, who are by order of court appoint- 
ed guardians for that purpoſe as a matter of 
courſe : and if it happens that an ideot or lu— 
natic has no committee, or the committee has 
an intereſt oppoſite to that of the perſon whole 
property 1s intruſted to his care, an order may 
be obtained for appointing another perſon as 
| guardian 
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guardian for the purpoſe of defending a ſuit. 1 
50 if a perſon who is in the condition of an uy 
idcot or lunatic, though not found ſuch by in- 1 
quiſition, is made a defendant, the court, up— "i 
on proper information of his incapacity, will 0 
direct a guardian to be appointed. It 
Sometimes informations have been exhibited 1 
by the Attorney General, on behalf both of 1 
ideots and lunatics, conſidering them as under li 
the peculiar protection of the crown; and if «Chan Caf, oo 
in, a bill filed by the committee, or in an in- 1183. i 


formation exhibited by the Attorney General, 

the lunatic be not named a party, that is com- 

monly a good cauſe of demurrer ; but if the 

bill be brought in nature of an injunction, to 

ve relieved againſt ſome act done during his 

lunacy, it is not neceſſary that he ſhould be 

made a party, for that were to ſtultify him- 

ſelf. Ibid, 113. 
One, through great age, being deprived of 

his memory, and become almoſt on compos 

mentis, was admitted to anſwer by his guard- 

jan, in regard the demand in queſtion was 

but ſmall; but had the value been conſider- 

able, the regular way had been to have taken pe, Lord 

out a commiſſion of lunacy, and have gotten a Heber, 

committee aſſigned. „ 
Perſons being 1deots, lunatics, or non compos 

ents, who are ſeiſed or poſſeſſed of eſtates 

in fee, or for life or years, in truſt, or by way 

of mortgage, are enabled to make convey- 

ances or aſſignments of ſuch eſtates, in ſuch 

manner as the Lord Chancellor ſhall direct, 

on hearing of the perſons for whom ſuch ide - * via. gat. 

ots or lunatics ſhall be ſeiſed in truſt * ; ſo lu- 1 08e. 


natics are alſo enabled by ſtatute F to ne. ** 
tz q Geo, 2. 
3C 4 leaſes « 31. 
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4 Co. 124. 
2 Inſt. 483. 
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Co. Litt. 
247. 
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leaſes in order to renew the ſame under the di- 
rection of a court of equity. | 


A diſtinction is to be made between acts 


done by ideots and lunatics zz pars, and in a 
court of record; that as thoſe acts ſolemnly 
acknowledged in a court of record, as fines and 
recoveries, and the uſes declared on them, they 
are good, and can neither be avoided by them- 
ſelves nor their repreſentatives ; for it ts to be 


preſumed, that had they been under theſe diſ- 


abilities, the judges would not have admitted 
them to make thoſe acknowledgments, 

Therefore, if a perſon uon compos mentis ac- 
knowledges a fine, it ſhall ſtand againſt him 
and his heirs; for though the judges ought 
not to admit of a fine from one labouring un- 
der that diſability, yet when 1t is once recetv- 
ed, it ſhall never be reverſed ; becauſe, the re- 
cord and judgment of the court being the 
higheſt evidence that can be received, the law 
preſumes the conuzor at that time capable of 
contracting; and therefore the credit of it is 
not to be conteſted, nor the record avoided by 
any averment againlt the truth of it. 

As to acts done by them 7» pats, they are 
diſtinguiſhed into void and voidable, although 


as to themſelves they are regularly unavoid- 


able; becauſe no man is allowed to diſable 
himſelf, for the inſecurity that may ariſe in 
contracts from counterfeit madneſs and folly ; 
beſides, if the excuſe were real, it would be 
repugnant that the party ſhould know or re- 
member what he did; but their heirs and exe - 
cutors may avoid ſuch acts in pais, by plead- 
ing the diſability. 


C HAF. 


Court of Chancery, 


C HA P29. 
Of Guardians and Prochein Amys. 


HERE are ſeveral ſpecies of guardians 
the firſt are guardians by zature, viz. the 
father and (in ſome caſes) the mother of the 
child. For, if an eſtate be left to an infant, 
the father is by common law the guardian, 


765 


and muſt account to his child for the profits; Cs. Lit, 


and with regard to daughters, it ſeems, by“ 


conſtruction of the ſtatute 4 & 5 Ph. and Mar. 
c. 8 *. that the father might by deed or will 
aſſign a guardian to any woman child under 
the age of ſixteen; and if none be ſo aſſigned, 
the mother ſhall, in this cale, be guardian. 
This guardianſhip continues till the infant at- 
tains the age of twenty-one ; it yields as to 


* The direct object of this ſtatute was to prevent the taking away or 
Faty.ng maidens under ſixteen againſt the conſent of their parents; but 
the flatute prohibited it in terms which implied, that the cuſtody and edu- 
cation of ſuch females ſhould belong to the father and mother, or the 
prr'on appointed by rhe former, It is obſervable on this ſtatute, that 
though the title is confined to maidens being inberitors, and the preamble 
ſpeaks only of ſuch as be heirs apparent, «er have real or perſonal eſtate, 
yet the enacting part mentions maidens under ſixteen generally, Ac- 
cording to the ſtrict language of our law, only an beir apparent can be 
the ſubject of guardianſhip by nature; which reſtriftion is ſo true, that 
it hath ever been doubted, whether ſuch a guardianſhip can be of a 
daughter, Whole heirſhip, though denominated apparent, yet, being li- 


able to he ſuperſeded by the birth of a ſon, is in effect rather of che pre- 
Therefore when guardianſhip by nature is extended to 


lumptive kind. 


dren in general, or to any beſides ſuch as are beirs apparent, it is not 
conformable to the legal ſenſe of the term, but muſt be underſtood to have 
relerence to ſome rule independent of the common law. Thus when in 
Chancery the father and mother are ſtyled the natural guardians of all 
their children, we ſhould ſuppoſe thoſe who expreſs themſelves ſo gene- 
tal, to refer to that ſort of guardianſhip which the order and courſe of 
ſature, as far as we are able to collect it by the light of reaſon, ſeem to 
point out, and to mean, that it is a good rule to regulate the guardian- 
itip by, where the pofitive law is filent, and it is in the diſcretion of the 
Lord Chancellor to ſettle the guardianſhip, Har, Co. Litt. $3, note 12. 
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the cuſtody of the perſon to guardianſhip in 
ſocage, where the title to both guardianſhipg 
concur 1n the ſame individuals ; but guardian- 
ſhip in focage ending at fourteen, it is pre- 
ſumed, that after that age the father or other 


anceſtor, having a like title to both guardian— 
ſhips, becomes guardian by nature till the in— 
fant's age of twenty-one, Guardianſhip by 
nurture only occurs where the infant is without 
any other guardian, and none can have it ex- 
cept father or mother; it extends no further 
than the government and cuſtody of the in- 
fant's perſon, and determines at fourteen, in 
the caſe both of males and females. 
Guardianſhip by /ecage ſprings wholly out 
of tenure ; therefore the title to it cannot ariſe, 


unleſs the infant is ſciſed of lands, or other WM 


hereditaments lying in tenure holden by ſocage. 
The title to this guardianſhip is in ſuch of the 
infant's next of blood as cannot have by de- 
ſcent the ſocage eſtate, in reſpect of which the 


guardianſhip ariſes, by deſcent, without any T 


diſtinction between the whole and half blood. 
This guardianſhip being wholly for the infant's 


benefit, and not in any reſpect for the guard- 
ian's profit, it is not a ſubject either of ali- WM 
enation, forfeiture, or ſucceſſion ; and conlſe- 
ge becomes in- 


quently if the guardian in ſocag 


capable or dies, the wardſhip devolves upon 
the perſon next in degree of kindred to the W 
infant, not being inheritable to him. This 
guardianſhip, like that of tenure, continues 
only till the infant is fourteen years of ave; 
for then, in both caſes, he is preſumed to have 


diſcretion, ſo far as to chooſe his own guard- 


ian. And this he may do, unleſs one be ap- 
pointed by the father, by virtue of the ſtatute f 
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of 12 Car. 2. c. 24. which conſidering the im- 
becility of judgment in children of the age of 
fourteen, and the abolition of ovardianſhip i in 
tivalry (which laſted till the age of twenty- 
one), enacts, That any father under age or of 
full age, may by deed or will diſpoſe of the 
cuſtody of his child, either born or unborn, 
to any perſon, except a popiſh recuſant, ei- 
ther in poſſeſſion or reverſion, till ſuch child 
attains the age of twenty-one years. Theſe are 


called guardians by fatute, or teſtamentary 


guardians. | 

There are allo ſpecial guardians by cuſtom 
of London, and other places; but they are par- 
ticular exceptions, and do not fall under the 
general law. 

A guardian then is he that hath the cuſtody 
and education of ſuch a perſon as is not of 
fufficient diſcretion to guide himſelf and his 
eſtate; and the duty and office of guardians 
coalilt in taking care of the infant's perſon, 
his education, and eſtate; for they can do no- 
thing but for the profit and benefit of the in- 
fant, nor intermeddle with any thing but of 
what they may tender an account. 

Guardians may diſcharge incumbrances af- 
ſecting the infant's eſtate : ſo where a queſtion 
was, whether when an eſtate deſcends to an in- 
lant ſubject to incumbrances, the guardian 
muſt or may (without the direction of a court 
ot equity) apply the profits to diſcharge the 
incumbrances, or the intereſt of them? or 
whether they ſhould not be accounted perſonal 
eltate, and ſo the adminiſtrator of the infant 
untitled to them, if the infant die during his 
minority 2 


. The 
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The court held, that the guardian might, 
without the direction of the court, pay the in- 
tereſt of any real incumbrance, and the princi- 
pal of a mortgage, becaufe that is a direct and 
immediate charge upon the land; but not any 

2 » a other real incumbrance; but they are not com- 
% pellable ro apply the profits of the eſtate of the 
2Vern, 606. infant heir to pay off bond debts ; neither can 
they with the rents and profits purchaſe lands, 
CY ſo as to prevent the money from going in a 
2 Vern. 430. COurſe of adminiſtration. 

The Lord Chancellor * is, by right derived 
from the crown, the general and ſupreme guard- 
jan of all infants, as well as ideots and luna- 
tics; that is, of all ſuch perſons as have not 
diſcretion enough to manage their own con— 
cerns ; and orders on petitions, without bill, in 
regard. to the guardianſhip of infants, have not 
only been proviſional, but in fome caſes deci- 


five, as to the right of guardianſhip : thus in % 


13th March the caſe of Lord Tenbam and Barret, there was 
27413 no bill depending in this court, but only a 
petition, deſiring that Lady Tenham, the mo- 
ther, being a papiſt, might nor have the guard- 
ianſhip of the infant, and determined on peti— 
tion againſt the mother ; upon which an appeal 
was brought to the Houſe of Lords, before 
whom it was not objefed, that this court could 
not, on a petition only, determine the right of 
guardianſhip; and on the appeal, the Lords 
alſo determined the right againſt the mother. 
Alſo, _ 
In the caſe of a teſtamentary guardian f, 
ſuch guardian having a plain legal right upon 
* But ſee Harg, Co, Litt. 88. note (16.) where the reader will find the 
origin of the Lord Chancellor's juriſdiction over infants conſidered very 
much at large by that learned editor, ; 
+ Note, Tue mother's appointment of a guardian to her ſon by will 


is void z. the ſtatute confining the power of appointing a teltamentaly 
guardian to the father only, 3 Atk. 519. 
the 
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the words of the will, and the whole caſe ariſ- 

ing thereon, there can be no need of a bill 

in equity, no proofs on either fide are requi— 

te, or can avail ; and therefore the matter is 
properly determinable upon a petition, with- p. iu. 

out a bill. 120, 
Guardians are but truſtees, and the ſtatute 

by cnabling the farther to deviſe the guardian- 

ſhip of his children, did no more than em- 

power the father by will to choole a different 

perſon from him or her that would have been 
guardian in ſocage, a different perſon than 

what the law would have appointed, and- to 

continue that guardianſhip to a different time 

than the guardianſhip in ſocage would have 
continued, vix. until twenty-one, inſtead of 
fourteen, But {till a guardian appointed ac- 
cording to the ſtatute, had no more power than 

a guardian in ſocage; and as the court could 
imerpoſe where there was a guardian in ſocage, 

lo might it alſo do in the cafe of a guardian 

by ſtatute, both being equally truſtees : ſo this 

court will, and has interpoſed even in the cafe 

of a father, as where the child had an eſtate, 

and the facher, who was inſolvent and of an 

Ill character, would take the profits, there the 

court had appointed a receiver: ſo if any Kyffin v. 
vrong ſteps are taken by a guardian, which Hos 
might not deſerve puniſhment, yet if they were 1 P. Will. 
ſuch as induced the leaſt ſuſpicion of the in- 795 
lant's being likely to ſuffer by the conduct of 

i guardian, or if a guardian choſe to make 

ur of methods that might turn to the preju- 

dice of the infant, the court will interpoſe, 

and order the contrary ; and this is grounded 

"pon the general power and juriſdiction which 

IT 


Court of Chancery, | 769 
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By Lord it had over all truſts, and a guardianſhip is moſt &* 
field, plainly a truſt. | 
os Will, One deviſed the guardianſhip of his child to 

* his wife and A; but if his wife ſhould marry Þ 

again, then the wife and A to fix upon ano- | 

ther guardian ; the wife did marry again, but“ 

would not agree with A to chooſe another“ 

Davey v. Buardian; reſolved, that it devolved upon the 

Lord Hold- court of Chancery to appoint a guardian: ſo & 
. where a guardian is recommended by will to 
3 act with the advice of JS, and JS 1s attaint- F 


1 P. Will, 
707. 


ed, this ſuperior tendency devolves upon the 
court of Chancery, | Ly 
A, who had a biſhop's leaſe to her and her 
heirs during three lives, deviſes the ſame to 
her daughter an infant, and directs the guard- WM 
jan and truſtees ro make purchaſes for the in- 
fant's benefit. The guardian, upon the de- 
ceaſe of one of the three lives, took a new 
leaſe for three lives: the infant dies; the quel- 
tion was, whether this new leaſe ſhould go to 
the old uſes? to the heirs ex parte maternd, 
as the firſt leaſe would have done, or whether 
to the heirs of the infant ex parte paternd * = 
Lord Chancellor: This is a deſcendible 
freehold, and if nothing had been altered, M 
would have gone to the heirs ex parte maternd ; 
but the new leaſe is to be conſidered as a new 
acquiſition, and to veſt in the infant as a pur- W 
chaſer ; how then will this go, conſidered as a 
new purchaſe? If the infant had lived tl 
foll age, and then had ſurrendered the old 1 
leaſe, and taken a new one, this certainly 5 
would have gone to the heirs ex parte palerns: i 
ſo if all the lives had died, and the guardian 7 
had renewed the leaſe, it would likewiſe have 
gone to the heirs on the part of the father : r. 5 
| £113 


Court of Chancery, 
this is not like the caſe of an infant's perſonal 
eſtate turned into real; for the reaſon af that's 
being {till conſidered as perſonal eſtate; is, be- 
cauſe of the different ages at which the infant 
might diſpoſe of his perſon, and his real eſtate, 
and not out of favour to any one repreſenta- 


tive more than another. And 1 Atk. 480, 


it being objected, that this was an act done 
by a guardian only during the minority, and 
ought not to prejudice any one taking by re- 
pretentation, it being an act merely voluntary, 
and not out of neceſſity; the cgurt ſaid, 

That if this indeed had been wantonly done 
by the guardian, without any real benefit to 
the infant, it would have been proper to come 
into a court of equity to be relieved againſt 
ct; bur here was a juſt and reaſonable occaſion 
for what the guardian has done; for he was 
directed by the mother to make purchaſes for 
the benefit of the infant. Here one life being 
dead, ſurrendering the old, and taking a new 
leaſe, was the moſt beneficial purchaſe for the 
infant that could be, and therefore ought to 
have the ſame conſequence as if done by the 
infant herſelf at full age “. | 

It has been already ſhewn, that by the ſta— 
tute of 12 Car. 2. c. 24. à father has a 
right to diſpoſe of the guardianſhip of his 
child until he attains twenty-one years of 
age; and this appointment will be binding, 
unlels ſome miſbehaviour be ſhewn in the 
guardian; in which caſe it being a matter of 


* Alk. 381. So where a ſeme purchaſes a church-leaſe to her and 
her heirs for three lives, and dies, leaving an infant daughter, two of the 
lives die, the infant's guardian renews the leaſe ; this held to be a new 
aguilition, and ſhall go to the heirs on the pait of the father, Prec, 
i Chan, 319. 


truſt, 
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2 P. Will. 
108. 
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truſt, this court has a ſuperintendency over 
it; and the right of a teſtamentary guardian 
takes place of a guardianſhip by nature; for 
by the expreſs words of the act of parliament, 
the guardian by will takes place of all other 
guardians; and his authority by that law, is a 


continuation of the paternal authority: ſo if a 


man deviſes the guardianſhip of his child to 
three perſons, and without ſaying, * and to 
the ſurvivors or ſurvivor of them,“ it has been 
determined that the ſurvivor ſhall have it ; for 
where ſeveral guardians are appointed by a 
will, each of them ſeems to be a complete 
guardian; and it would be very miſchievous, 
and of very ill effect, if, where there are ſe- 


veral guardians appointed by a will, and ſome 


refuſe to act, that the reſt ſhould not be able 


to do any thing, which would be the conſe- 
quence if a guardianſhip deviſed to ſeveral 
ſhould be taken to be one joint naked autho- 
rity : a guardian has an authority coupled with 
an intereſt, and may bring a writ of raviſh- 
ment of ward on the infant's being taken from 
him; and though the damages recovered ſhall 
by the ſtatute go towards the benefit of the 
ward, yet the declaration muſt lay it ad dam- 
num of the guardian of the plaintiff. _ 

One of the guardians of an infant girl, of 
about nine years old, takes her from a board- 
ing-ſchool, and marries her to his own fon, 
who has no eſtate; the court ordered the 
guardian to produce the girl in court, and then 
committed her to the other guardian, direct- 
ing, at the ſame time, an information to be 
brought againſt the guardian who married the 


ward to her diſparagement : but this.was held 
| | I - ro 
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taken notice of by every one at his peril. 116, 11, 


Court of Thancery. 773 
to be no contempr ; the ward not being undef „ „1 
the immediate care of the court. 7075 195 
A guardian will not be appointed after mar- 
riage; neither will the court determine a 
guardianſhip, or diſcharge any order made for 
a guardian, becauſe of a marriage“; and this 
court, without diſcharging guardians from the 
truſt repoſed in them, will make orders for 
the regulation of their conduct, if they con- 


duct themſelves in a manner not ſatis factory to 


the court. 1 Veſ. 160. 
The marrying an infant ward of the court 
of Chancery is a contempt, though the parties 
concerned in ſuch marriage had no notice that 
the infant was a ward of the court; for all 
acts of the court, as the commitment of a 
wardihip, and in a cauſe depending, is to be na 
A petition, that a guardian may be aſſigned 
(unleſs to carry on a ſuit, or protect an inte- x Brown's 
reſt), muſt be purſuant to the ſtatute. — Cb Reps 
By a prochein amy, or next friend, is uſually wy 
meant that perſon by whom an infant, a luna- 
tic, or feme covert, ſues in this court; and 
where a ſuit is by a prochein amy, who is not 
ſufficient to anſwer coſts, the court will order 
another to be named who is able and ſuffi- 
cient ; outlawry, or excommunication, in a 
guardian or procbein amy, cannot be pleaded 
or alleged in diſability where an infant ſues 
or defends by him. 
And note, the guardianſhip of an infant is 
not aſſignable over to another. 
If a guardian takes a bond for arrears of 
tent, he thereby makes it his own debt, and 


* Vide x Vef. gr. where it is aid, guardianſhip of daughters deter- Uh 
mines by marriage, ſecus of ſons. 0 


Vor. I. 3D ſhall 3 
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2ChanRep. ſhall be charged with-it; but he ſhall in his 


account be allowed all reaſonable expences dif. 
burſed by him in the diſcharge of his truſt ; 
and if he is robbed of, the rents and profits of 
the land without his default or negligence, he 
ſhall be diſcharged thereof upon. his account. 
A guardian by common law may be remov- 


ed by this court, or compelled to give ſecuri- 
ty, if there appears any danger of their abuſ- 
ing ether the infant's perſon or eſtate ; and 


I Veſ. 1 60. 


M58. Caſ, 
in Chan, 
Tr.. 7Aun. 


this court ſometimes, though rarely, removes 
a teſtamentary guardian; but if he behaves 
not to the ſatisfaction of the court, orders for 
the regulation of his conduct are frequently 
made upon him, | 


CHART 
Of Truftees.. 
HE office and duty of truſtees having 


been already conſidered pretty much at 
large in the introductory part of this work, 
it will be neceſſary to make but very few ad- 
ditional obſervations in this place upon that 
ſubject. | | 

Whoever has the poſſeſſion of goods or 
lands, either hath the abſolute property or 
eſtate in them by a ſufficient title; or, ſo far 
as that is wanting, is conſidered as a truſtee for 
the owner. And he that takes upon him a 
truſt, takes it for the benefit of the perſon for 
whom he is truſted, and not to take any ad- 
vantage to himſelf. 

And by Sir Jo Trevor, Maſter of the 
Rolls, the heir of a mortgagee ſhall hold only 
In truſt for the executors, 


Infants, 


T7 > 


_ 


ts, | 


Court of Chancery, 775 


Infants, being truſtees only, by ſtatute 7 Aun. 
c. 19. may be obliged to convey as the court 
ſhall direct, without a day. 

Regularly no act of the truſtee ſhall preju- 
dice the ceſtui que truſt ; but the truſtee ſhall 
make good the truſt. And the law ſeems to 
be the ſame of the act of God; for if the truſ- 
tee of a legacy dies before the legacy 1s paid, 
this ſhall not prejudice the legatee. 

A truſtee may in ſome caſes ſue in his own 
name, but ordinarily cui que truſt mult be 


made a party. 


What he is compellable to do by ſuit, he 
may do without ſuit; as to join with ceſtui que 
truſt in tail in a feoffment; for there are trul- 
tees merely to preſerve his eſtate, 

Regularly he 1s to have nothing for his own 
labour and pains : yet if he employs a ſkilful 
balliff, and gives him 20l. per annum, that 
muſt be allowed, for he is not bound to be his 
bailiff. And he ſhall not pay, but have coſts, 
except he be guilty of ſome breach of truſt, 
or ſome wilful miſdemeanour. Nor will the Toth. 156. 
court ever charge him with imaginary values, np 
but only as bailiff, though very ſupine negli- 
rence might indeed, in [ome cales, charge a 
truſtee with more than he had received ; but 
tie proof thereof muſt be very ſtrong. 1Vern. 144. 

lf a truſtee is robbed of the money he re- , Chan. Caſ. 
ceived, he ſhall be allowed it on account, the 2. 

: . 1 Vein, 28. 

ſobbery being proved, although the ſum is on- ,vern. 137. 
proved by his own oath, for he was to keep e 
it but as his own. | | Ve 
Where there are more than one, there is a 
ference between truſtees and executors. For 
trultees have all equal power, intereſt, and au— 
rity, and cannot act ſeparately, as executors 


3D 2 may, 


2 Vein. 548. 
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may, but muſt join both in conveyance and 
receipts ; for one cannot ſell without the other, 
or deſire to receive more of the conſideration 
money, or to be more a truſtee than his part- 
ner. So that it would be contrary to juſtice 
to charge them with each other's receipts, ex- 
cept in caſe of neceſlity, where they ſo join in 
receipt, as not to be diſtinguiſhed what has 
Seen. been received by one, and what by the other, 
2 Vern. 816. But if two exccutors join in the ſale of the 
a Salk. 318. goods, Sc. of the teſtator, they ſhall be both 
chargeable, though one of them only received 
the money, for there was no neceflity for their 
2Vern. 570. joining. 

Truſtees ſhall not be examined as witneſſes 
one againſt another, except in ſome ſpecial 
caſes, and that by order of the court. 

A truſtee examined as a witneſs was after- 
wards thought neceſſary by the court to be, 
and was mace a defendant. Upon hearing, 
his depoſitions were not allowed to be read, 
though he ſhould pay no coſts, nor ſhould gain 
or loſe by the decree (be it as it would), be- 
caule the decree muſt be againſt him, and his 
depoſitions are to affirm his own act. 


On a deviſe of lands in truſt for payment 


of debts, the truſtee himſelf purchaſes part: 
and 


The Lord Chancellor ſaid, he would not al- | 5 


low it to ſtand good, although another perſon, 
being the beſt bidder, bought it for him at a 
public ſale; for he knew the dangerous con- 
lequence : nor 1s it enough for the truſtee to 
fay, you cannot prove any fraud, as it is in 


his own power to conceal it; but if the ma- 


1Ve'g. jority of the creditors agreed to allow it, he 


LET 10 . * p £4 7 
II. dulcke, ihould not be afraid of making the precedent. 


I 


r 


Court of Chancery. = 9 
It has often been determined, that in a de- | 
viſe to truſtees it is not material, the word 
beirs ſhould be neceſſary to carry the fee at 
law; for if the purpoſes of the truſt cannot be 
ſatisfied without having a fee, courts of law Vel. 491. 
will ſo conſtrue ir. 3 
On a bill to execute a truſt, the firſt perſon 
intitled to the inheritance is a neceſſary party 
if in being. 2 Veſ. 492. 
It is a principle laid down in this court, and 
not to be departed from, thar in limitations of 
a truſt, either of real or perſonal eſtate, to 
be determined in this court, the conſtruction 
ooght to be made according to the conſtruc- 
| tion of limitations of a legal eſtate ; with this 
" FX dvitintion, unleſs the intent of the teſtator 
or author of the truſt appears plainly to the 
contrary ; but if the intereſt does not plainly 
appear to contradict and over-rule the legal 
conſtruction of the limitation, it was never laid 


| down, that the legal conſtruction ſhould be 
4 over-ruled by any thing but the plain in- 
7 e 
my It is an eſtabliſhed rule, that a truſtee, exe- 
5 cutor, or adminiſtrator, ſhall have no allow- 
ance for his care and trouble; the reaſon 
5 of which ſeems to be, that on theſe pre- 
5 tences, if allowed, the truſt eſtate might be 
5 loaded, and rendered of little value; beſides 
50 the great difficulty there might be in ſettling 
Ba and adjuſting the guantum of ſuch allowance ; 
: and there can be no hardſhip in this reſpect 
"i upon any truſtee, who may chooſe whether 4 3 
= will accept the truſt or not. 23 
Me 4 * 2 Veſ. 655. Vide alſo Brown's Chan, Rep. 224, where the ſame 


"rine is held, and ruled by Lord Chancellor Thurlow. 
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Thus where an executor in truſt, who had 
no legacy, and where the execution of the 
truſt was likely to be attended with trouble, 
at firſt refuſed, but afterwards agreed with the 
reſiduary jegatees, in conſideration of 100 
guineas, to act in the executorſhip, and 
dying before the exccution of the truſt Was 
completed, his executors brought a bill to be 
allowed theſe 100 guineas out of the truſt 
money in their hands; but the court ſaid, all 
bargains of this ſort ought to be diſcouraged, 
as tending to cat up the truſt; wherefore the 
plaintiff's demand was diſallowed “. 

In the caſe of truſtees, though there are not 
negative words in a deed, that they ſhall not 
be liable for the att: of one another, yet this 
court will not make them liable for more than 
each has received; but if truſtees will bind 
themſelves to be liable for the acts of each 


. Other, this court Mill not relieve them: ſo 
where a bill was brought to replace money 


raitcd by fale of the, plaintiff 's property in 
tne funds, 7 the truſtee, the only queſtion 
Was, whether A, one of the truſtees in the 
deed, but v. * had ner cxecuted it, or form- 
ally accepted the truſt, was liable ? B, the 
other truſtee, fold the Sack, but A knew of 
it, ts concealed it from the plaintiff; ant 
? ord Chancellor held A equally liz ble 
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Court ot Chancery. 

Where a truſtee is merely a truſtee, and 
there is any act to be done by him, it is very 
commendable in him to be cautious; bur where 
„c has a private intereſt of his own ſeparate 
a independent from the truſt, and obliges 
2/11 que truſt to come into this court, merely 
% hear the point relating to his private in- 
:-relt determined at the expence of the truſt ; 
515 is ſuch a vexatious behaviour in him, that 
:£ wi}l be decreed to pay the whole coſts of 
te ſuit, 

A breach of truſt is conſidered but as a 
*nple contract debt, and can only fall upon 
the pee. citate of the truſtee; and the par- 
circumſtances of a caſe ought not to vary 


719 


z Ati. 47. 


the ru ant and a truſt is, where there is ſuch 4 14, 119, 


adence between parties, that no aftion will 
ie, b ut is a cafe merely for the conſideration 
a court of equity, 9 
Truſtees for ſupporting contingent remain- 
tere, joining to deſtroy them, are guilty of 2 
ach of truſt; and no diverſity, whether the 
::4cment be voluntary or for a valuable 
©04cration, or by will only; and in ſuch 


, if the perions claiming under the breach 


it truſt have notice of it, they are ſubjicct to 
e {ame truſt ; ſo if the conveyance ve volun- 
, Cr without a valuable conſideration ; but 
fr 2 valuable conſideration, and without 


ice, the E will hold the lands diſ- 


da 3 the ſame uſes, 


39 


Isi. 61 7g 


d, and the truſtees muſt buy and ſcttle „ 771. 
— 611. 
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& HH AP; . 
Of Feme Coverts. 


E ME coverts are married women. And 
1 huſband and wife muſt both join in ſvir 

for things merely in a&ion belonging to the 

7 Chan. Cal. wife, But ſometimes the wife by ber prochein 
95 amy, or next friend, ſues her huſband in this 
court ; as where ſhe ſues him for performance 
of a marriage ſettlement, or the like: and 
ſometimes ſhe petitions againſt him, or ſues 
him here from alimony; as where he turns her 
away, or ſhe goes away upon ill uſage: allo a 
feme covert hath been allowed to ſue here in her 
own name, when her huſband was beyond ſea: 
ſo in a caſe where a huſband releaſed the wife's 
debt. A feme covert, who has a ſeparate 
maintenance, may ſue alone. So may a wife 
whoſe huſband is baniſhed by act of parlia— 
aVe n. 194. ment; and may act in every thing as a feme 
ſole. If the wife anſwers, and the huſband 

{lands out all proceſs of contempt, the bill can 

2 han. Caf. be taken pro confeſſo againſt the huſband only. 
at So where a wife, by combination, refuted to 
2 Chan, Caf, join with her huſband in a plea. A feme co- 
296, vert muſt anſwer alone, if the huſband 1s not 
2Ve.n.613, amenable. So an attachment was granted 
M ch. 1711, agatnil a wife, the huſband not being amenable. 


n. 
Commillnnd Though the wife's anſwer differs from the huſ- 


Ibid. 35. 


Bur. band's, yet it ſhall not prejudice him, for ſhe 
Lern. 7 

Chan. £4, Can be no witneſs againſt him. 

39. Where a wife is defendant, you cannot re- 


gularly ſerve the wife with proceſs to anſwer, 
without lerving the }gſband alſo, though the 
MAarttey 
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Court of Chancery, 


matter in queſtion concerns the wife only. 


But though ordinarily the wife mult nor an 


(wer 


alone, yet where plate, &c. had for many years 
before been depoſited with her, and the bill was 


brought againſt the huſband and her, an 
being in Ireland could not be brought to 
ſwer, ſhe was ordered to anſwer alone. 


d he 
an- 


And 


frequently the wife is put to anſwer alone, 
when the huſband is beyond ſea: but there is 


uſually obtained an order for the wife to 
in and ſwear her anſwer ſeparate from her 


band. 


pur 


huſ- 


So where ſhe lives ſeparate from her 
huſband, ſhe is often ordered to anſwer alone. 10ban. Rep. 


Bot if ſhe anſwer alone without leave of the 62. 


court, the anſwer will be ſuppreſſed upon 
tion. 


In ſome caſes the wife has been committed 
But ordinarily, if the Cary's Rep. 


without her huſband. 


mo- 


wife be in contempt for any matter in this?“ 


court, the huſband is alſo liable to proceſs of 
contempt, and commitment, as the caſe re- 


quires. 


Upon petition at the Rolls before Sir %% 


Jekyll; the bill was againſt the huſband and 
wife, upon ſpecial matter ſhewn (by affidavit) 


of colluſion between the plaintiff and the de- 
fendant's wife; ſhe not appearing to anſwer the 
bill, his Honour directed that the proceſs of 
contempt muſt be againſt huſband and wife, 
but that it ſhould not be executed againſt the 


huthand. 


No decree can be had againſt a feme covert 


Griſewond 
v. Higſon, 
1 rin, vac. 


1738. 


for her inheritance, if the huſbind will not 


appear, Cc. for her anſwer is no anſwer with- ban Cat. 
out his. 

But a feme covert, though an infant, being 
heir of a mortgagee or truſtee, may be ord 


er- 


ed 


30. 173. 
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E HH A N 
Of Feme Coverls. 


EME coverts are married women, And 

1 huſband and wife muſt both join in ſuit 
for things merely in action belonging to the 
ICban, Ca. wife, But ſometimes the wife by her procheiy 
* amy, or next friend, ſues her huſband in this 
court ; as where ſhe ſues him for performance 

of a marriage ſettlement, or the like: and 


ſometimes ſhe petitions againſt him, or ſues K 


him here from alimony ; as where he turns her 

away, or ſhe goes away upon ill uſage: alſo a 

feme covert hath been allowed to ſue here in her 

own name, when her huſhand was beyond ſea: 

ſo in a caſe where a huſband releaſed the wife's 

debt. A feme Covert, who has a leparate 

vid. 35. maintenance, may ſue alone. So may a wife 
whoſe huſband is baniſhed by act of parlia- 

ave n. 104, ment; and may act in every thing as a feme 
ſole. If the wife anſwers, and the huſband 

{lands out all proceſs of contempt, the bill can 

2 Chan. Caf. be taken pro confeſſo againſt the huſband only. 
My So where a wife, by combination, refuied to 
2 Chan, Caf, JOIN With her huſband in a plea. A feme co- 
296, vert muſt anſwer alone, if the huſband 1s not 
2Ve.n.613, amenable, So an attachment was granted 
M eh. 1711, agatnit a wife, the huſband not being amenable. 


82) w 2 


Con miliary Though the wife's anſwer differs from the hul- 


1 band's, yet it ſhall not prejudice him, for ſhe 
” Chan. Ca. Can be no witneſs againſt him. | 
39+ Where a wife is defendant, you cannot re- 
gularly ſerve the wife with proceſs to anſwer, 
without ſerving the 1 oſband alſo, though the 


matter 


J 


— 
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matter in queſtion concerns the wife only. 
But though ordinarily the wife muſt not anſwer 
alone, yet where plate, Fc. had for many years 
before been depoſited with her, and the bill was 
brought againſt the huſband and her, and he 
being in Ireland could not be brought to an- 
ſwer, ſhe was ordered to anſwer alone. And 
frequently the wife is put to anſwer alone, 
when the huſband is beyond ſea; but there is 
uſually obtained an order for the wife to put 
in and ſwear her anſwer ſeparate from her huſ- 
band. So where ſhe lives ſeparate from her 


huſband, ſhe is often ordered to anſwer alone, 10ban. Rep. 


But if ſhe anſwer alone without leave of the 62. 
court, the anſwer will be ſuppreſſed upon mo- 
tion. ; 

In ſome caſes the wife has been committed 


without her huſband. But ordinarily, if the Cary's Rep. 


wife be in contempt for any matter in this?“ 
court, the huſband is alſo liable to proceſs of 
contempt, and. commitment, as the cale re- 
quires, 

| Upon petition at the Rolls before Sir 7o/eph _. 
Jekyll; the bill was againſt the huſband and 9 gte, 
wife, upon ſpecial matter ſhewn (by affidavit) rin. vac. 
of colluſion between the plaintiff and the de- '7** 
fendant's wife; ſhe not appearing to anſwer the 

bill, his Honour directed that the proceſs of 
contempt muſt be againſt huſband and wife, 

but that it ſhould not be executed againſt the 
huthand. | 

No decree can be had againſt a feme covert 
for her inheritance, if the huſbind will not 


appear, Sc. for her anſwer is no anſwer with- bas cat. 


out his. | 39. 173. 

But a feme covert, though an infant, being 
heir of a mortgagee or truſtee, may be order- 
"2 es = 


— 5h 
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es has ed to levy a fine, and make ſuch conveyances 
615 as mortgagees and truſtees of full age. 


The woman and her 'huſband agreeing to 


part upon difference, and he giving her a ſum 

of money for her livelihood, which was put 
ns Ban into a friend's hand for her, ſhe was allowed to 
27. ſue alone for this without her huſband. 

Of things merely in action, belonging to 
the wife, as a bond, legacy, Sc. ſhe ought to 
join in ſuit; aliter of a rent running in the 
wife's right after marriage ; and if the huſband 
alone ſhould ſce the bond, and be nonſuited or 
diſmiſſed, that will not conclude the caſe ; bur 
if he die before judgment or decree, the wife 


Chan, Caſ. f 
7 Chan, Caf, ( annot revive the ſuit. 


I, - 

g If a wiſe has a fortune payable in futuro, to 
be raiſed at ſo much per annum out of a term, 
and the huſband dies inſolvent before the com. 

MS. Cafes mencement of the term, her fortune is not li— 


Morgell's able to pay her huſband's debts, unleſs he 
— 42 eb. makes her ſome ſettlement, 

| Alſo where a huſband covenants to ſettle 
certain lands upon his wife, and he afterwards 
diſpoſes of the lands, and dies, the court will 

Haren . Order an account of his aſſets, and a purchaſe 
arrilon v. 
Conſtan line. Of lands of equal value to be ſettled on her. 
But where a citizen of London agrees to leave 
his wife ſo much at his death, and dies inteſ- 
. tate, ſhe cannot both have her fortune and her 
Tr. diſtributive ſhare according to the cuſtom too, 
Coggs but muſt make her election. 

If a feme covert has any particular portion, 
or ſam of money by ſettlement, decreed her, 
which became due either before or after the 
marriage, the court will not order it to be 
paid to the huſband, unleſs he makes a ſuit- 


able ſettlement upon her, or ſhe appears in 
perion 


Fas 
— 


Y Court of Choncery. 


erſon in court, and conſents thereto: as in 


Lady WMindſor's caſe, where, by act of parlia- 
ment, a particular ſum was given her 1a lieu 
of the lands ſettled upon her. 

Where the fortune of a feme ſole is depo- 
ſited in court, and ſhe marries even without 
conſent of the court, and firſt the huſband 
dies, and then the wife, without iſſue, yet it 
mall go to the repreſentatives of the huſband, 
and not of the wife; for the money being in 
court, it was always in his poſſeſſion, ſubject 
only to the equity of the wife and the children, 
for a reaſonable proviſion for them, who, fail- 
ing, the money belongs to his repreſentatives. 

But in a caſe where the wife's portion was 
paid into the hands of the Maſter, and the 
huſband died indebted, the court decreed that 
this portion was not aſſets of the huſband ; for 


793 


M 88. Caf, 


in Chanc, 
Temp, 


Cow p. 1715. 
5 


Ker Us 
Windham. 


Fitzgibb, 
148. 
Nightingale 
v, Lockmag 
& ux. 


as at law, where judgment is recovered by 


baron and feme, the judgment ſurvives to the 
wife, and the benefit thereof, & egquitas ſe- 
quitur legem, though it ſeems to have been de- 
termined otherwiſe in this court, Where the 
wife is a lunatic, for there it has been looked 
upon as veſted in the huſband, 

Note, This ſeems to be, where the wife ſur- 
vives the huſband, 


CHA P. wh 
Of Heir. 
N heir is one that ſucceeds, by deſcent 
and right of blood, to lands, tenements, 


and hereditaments, being an eſtate of inherit- 


ance; 
And 
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And heirs, as obſerved before, are ſome of 
| thoſe perſons who are favoured in e uity. 
— They ſhall not be diſinherited by doubtfl or 
gy ambiguous words, or by implication. And 
2 Vern. 480. where they are diſinherited, they ſhall be fa- 
pegs voured in this court. | | 
A voluntary deviſee ſhall have no aſliftance 
againſt an heir here, but will be left to help 
Tvid. 134. himſelf at Jaw as he can. And though a trul- 
** tee miſemploy the money raiſed on a truſt 
Salk. 1.5. Eſtate, yet it ſhall not be to the prejudice of 


2 Vern, 178, ip * 
3 80 the heir “*. 


Abr. 264— And if a ſettlement is made of lands to be 
3 ſold in truſt for ſeveral purpoſes, the reſidue 
ax, of Eq. . 


3. pl. 7. is given to B and his heirs, reſerving only 


pi. 5. 51. 2001. to be paid to ſuch perſon as the donor 
pl. F. 55. . . * ” . . 
pt. 3. 68. ſhould by writing under his hand direct; who 


pi 935 died without ſuch direction; the 2001. will go 


pl. 32. 90. to the heir of him who made the ſettlement, 


122. and not to B, or his heirs. 
Anon. Com. 


Rep. 34. Ik will is made, and eſtate of inheritance de- 
vited from heir at law; deviſce commonly ex- 
hibits bill againſt him 7, in order to perpetu- 
ate teſtimony of it, by proving due execution 
thereof; this is done by examining witneſles 
thereto, in perpetuam rei memoriam + ; for which 
purpoſe will in queſtion muſt be ſet forth ver- 
batim in bill, which heir at law having an— 
ſwered, plaintiff proceeds to iſſue, as in other 


+ Where heir at law is made defendant, and inſiſts on his title, he 
ſhall have coſts, though the cauſe is determined againſt him; but it he 
be plaintiff, and milcarries on a groundleſs ſuit, he ſhall pay coſts, — 

2 P. Will, Rep. 373. 

Though court takes examinations to perpetuate teſtimony of will, 
yet it will not try validity thereof, but it titie comes coliaterally in 
queſtion, court uſually directs ifue at law to try the fame : therefore ſuch 
bill muſt not pray any relief, order, or decree tor cilabliſhing will: ſee 
2 Ven'r, 366.: it plaintiff dues, heir at law my demur, and infilt on 
his right to conteſt will at law; whereupon demurrer will be allowed, and 
an order mult be obtained to amend bill. Ste Vein. 354: 441» 


caſes, 
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Court of Chancery, 


caſes, and then examines witneſſes to will “, 
or proves their hands, if they are dead, for 

the purpoſe of perperuating their teſtimony ; 
the will (if the witneſſes are examined in Lon- 
don) muſt be left at the examiner's office, for 
inſpection by them, and for their being exa- 
mined thereto; which done, and publication 
paſſed , the cauſe is at an end. 

The heir at law, if he examines no witneſſes 
touching the validity of the will, may give 
notice of motion, for plaintiff to pay him his 
coſts, to be taxed by Maſter, which court uſu- 
ally grants: but the heir at law is at liberty to 
croſs examine all the witneſſes to the will J. 


CH A FP, TM. 
Of Executors and Adminiſtrators. 


N executor is a perſon intruſted by law 


with the teſtator's per/onal eſtate; and 
therefore, if there does not appear to be ſome 
inſolvency in the executor, or ſome gro/s deſign 


785 


to waſte the teſtator's effects, or to go into - x, ox. 
other kingdom, equity will not take the ſecu- Abr. 420. 


rity out of his hands. MY 


An executor, from his name, is but a ru/- 
tee, he being to execute his teſtator's will ; 
and therefore called an executor ; and this is 


If heir at law examines witneſſes to prove inſanity of teſtator, at 
time of making will, or that he was impoſed upon, circumvented, or im- 
properly impottuned, to make ſame, or that it was not duly executed, ac- 
cording to ſtat, 29 Car 2. c. 3. he ſhall not have coſts, but bear his own, 
See 2 P. Will, Rep. 28 5. 

Rules or an order being fir} obtained for publication, 

{ Though heir at law croſs ex mines plaintiff's witneſſes, and re- 
Fulgs t0 releaſe his right, he ſhall have colts, 
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P. W. II. Rep. 
549 575. 


Toth. 74. 


1 Chan. Caſ. 


Ibid. 265. 


MSS. Caſ.. 
in Chan. 
Darw-I! v. 
Buro ve, 
Mech. 

$ Ann, 


Cary's Rep, 
30. 


Toth. 74. 


Barnard. 
Rep. 320. 


The Pꝛadtice of the 


the only reaſon why the legatee may bring 2 
bill againſt the executor for his legacy. 

An adminiſtrator is one that hath the goods 
of a man dying inteſtate committed to his charge 
by the ordinary. 

And executors and adminiſtrators differ in 
little elſe than in the manner of their conſti- 
tution, their office and duty being almoſt ex- 
actly the fame. | | Es 

Executors may not charge or be charged in 
equity farther than the law doth charge them, 
And here they may ſue one another, So one 
(or both) of them may ſue an executor of an 
executor, if he hath gotten the eſtate into his 
hands, or for a devaſtavit he hath committed. 
And one executor alone, without the reſt, may 
be ſued here; but he ſhall be charged for no 
more than he hath. An executor temporary 
proves the will, afterwards his executorſhip de— 
termines : held, the fubſequent executor may 
ſue here without *arther probate of the will. 

If executors ſever in their receipts and diſ- 
burſements, in fuch caſe they ſhall only be an- 
ſwerahle pro tanto ; but if they act jointly, each 
of them ſhall anſwer the whole, if one becom- 
eth 7n/olvent. | | 

If a ſuit be here againſt two executors, and 


one of them appears and anſwers, the ſuit ſhall 


not ordinarily be proſecuted againſt him to a 
hearing till the other has anſwered, and be 
Brought to a hearing likewiſe ; for they are but 
one perſon. | | 

Two executors are plaintiffs, one of them 1s 
excommunicate, the other may be ſevered, and 
the defendant ſhall anſwer him. 

A perſon may be allowed to bring a bill as 
adminiſtrator, before adminiſtration actually 


taken out, 
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rangers or not, a legacy to one only, ſhall 


Court of Thancer), 787 
How far an adminiſtrator ſhall be charged _ 
with intereſt. Nos 260k 
Though an adminiſtrator ought to have coſts 
given him to the time of the decree for the 
account, in what caſes the ſubſequent colts 


ought to be reſerved. Ibid, 


When a decree is made againſt an adminiſ- 
trator where intereſt ſhall be reſerved. Ibid. 
Where an obligor is made executor, it is no uss. Caf, 
extinguiſhment of the debt. | OO" 
Executors indifcreetly placing out money Hill, Tria. 
are liable to anſwer it. Or where teſtator dies? Ann. 
indebted on bond, and aſlets ſufficient come to _ 


the hands of his executor who detains them, 


and lets the intereſt go on upon the bond, this fig. Anone 
prejudice ſhall be turned upon himſelf. 7 Ann, 
Where a teſtator leaves no legacy to his poner ». 
executor, then the executor is reliduary lega- Mount, 
. / © , MSS, Caf, 
tee, if no deviſe of the reſidue; for it doth in Chan, 
not appear that he hath any thing elſe for his Tn 


7 Ann. & 
trouble. 2 Vent. 349. 


A particular legacy, either ſpecific or pecu- 35% 
niary, given to executors that are ſtrangers in 
blood, excludes them from the ſurplus : but 
an executor, if next of kin to the teſtator, is 
not excluded from the ſurplus; for whoever 
is conſidered as a truſtee of the ſurplus, muſt 
be ſo as to the whole ſurplus, and the next of 
kin cannot be for the whole ; as next of kin, 
he 1s intitled to a diſtributive ſhare. And if 
there be more executors than one, whether 
not exclude him, nor any of the reſt, of the gt ra 
urplus, for they are joint, and each had power Eq: Cal 
der the whole. 5 

Executors placing out money in purchaſes 
Ke liable to anſwer, if the cęſtui que uſe diſap- 


prove 


p 
# 
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788 The PPꝛattice, &c. 
prove of it when he comes of age; or if they 
Rep. Eg. 10 lend money on perſonal ſecurities, it is at their 
Dub. Chan. Own peril. 
188. cl. A by will gives an annuity out of his per- 
in Chan. ſonal eſtate, If the executor has miſbehaved 
8 himſelf, the court will order part of the per— 
Ln ſonal eſtate to be ſet aſide to ſecure this an- 


163. nuity. 
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PRINCIPAL MATTERS 


Coptained in this Volume. 


A 
CCOUNTANT General, what relates to his of- 
fice, - Page 79 
Accident, what - - - 
—— — conſideration of it muſt be always governed by * 
ticular circumſtances - - - ib, 
Agreements, ſpecific performances of 


Len -— > Pa 


vent fraudulent and ſurreptitious agreements, and not to 
vacate thoſe fairly and honeſtly made — ib. 
in what caſes the ſtatute way be pleaded, and 
in what caſes not - ib. 
— a plaintiff who exhibits his bill upon the ground 
of having performed the agreement on his part, ought to 
ſhew, that he has performed all that is to be done on his 
part, or that he is ready to do it - - 36 
— — if a man has performed ſo much of the agree- 
ment as he is not in //atu quo, and is not in default for 
not performing the reſidue, then he ſhall have a ſpecific ex- 
ecution from the other party — ib. 
m———— Where no action will lie to recover damages, 
there equity will not execute the agreement in ſpecie 76, 
— — —— Where equity executes an agreement in ſpecie, 
it muſt be ſuch an agreement as is fairly made without any 
iraud, &c, - - — — 37 
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Agreements, 
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ſtatute of frauds and perjuries defigned to pre- 
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A TABLE of ihe 
Agreements, equity will relieve, not only int fraud, &e, 
in an agreement, but alſo againſt an hardſhip Page 37 
————— in what caſes the ſtatute of frauds is in the way 
of an agreement, in what caſes not - ib. 
Adminiſtrator, where he files a bill before taking out admi- 
niſtration, and afterwards adminiſters, ſuch ſubſequent ad- 
miniſtration relates to the death of the inteſtate 52 
Adminiſtration, taken out in foreign courts, not taken notice 
of by our courts - — — ib. 
Np adminiſtrator not at this day a ſervant of the 
ordinary - - - - 53 
— — has as fixed an intereſt as the executor who 
is 1 by will — — ib. 
— — in what caſes an adminiſtrator wy retain his 
own debt, in what caſes not * 


5 
| Alimony, the Court of Chancery will compel a huſband to 


give to his wife - - 
Arbitrament, this court will * when made purſuant 
to an order of court — - - 
m— this court may examine the reaſons and grounds 
of the proceedings of the arbitrators, and what matters 


they conſidered - - - th, 
———— in all caſes of partiality or corruption on the 
part of the arbitrators, this court will relieve ibs 


Approvement, if the lord incloſes by way of, within the ſta- 
tute of Merton, this court will not eſtabliſh it before a trial 


at law - — - - 57 
Appearance, of proceſs to enforce — 229 
— either voluntary or compulſory — 2109 
_ in what time 5 — — 220 
—— What to be done after - 221 
—— where and how. entered with the regiſter 219 


— huſband muſt enter an appearance for his wife, 
| otherwiſe an attachment againſt both - 225 
— no appearance will give a juriſdiction to a li- 
mited court - - - ib. 
how the appearance of an infant (who being 3 
ſerved with a ſulpœna refuſes to appear) is to be enter- 


— 


2 : 7 : i 227 
Attachment for want of an appearance, how ſued out 231 

* — — the form — - tb, E 
—— how to have it returnable immediate 2338 


5 | Attachment, 
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PRINCIPAL MATTERS. 


Attachment, the nature of an — Page 230 


ho to be directed into the WN Ports 233 
- into Lancaſhire - ib. 
— — into Cheſhire - - - ib, 
pai into Durham - - 2 34. 
— to the warden of the F leet - ib. 
— — to the King's Bench - ib, 
how made out for coſts - 232 
— how to oblige the ſheriff to make a return 2 34 
- where attachment muſt be entered 230 
ak an attachment after a decree for diſmiffion, is in 
nature of an execution at law, and a general pardon may 
pardon the contempt, but not the debt - ib. 
— — if affidavit of ſervice of /ubpena be filed before 
the return of the attachment, the arreſt holds good 237 
— - a ſolicitor muſt ſerve his client with the order 
for taxing his bill of coſts, and the Maſter's report, where- 
by ſuch coſts are aſcertained, before he can take out an 
attachment for them ” - 18. 
an attachment duly iſſued, ſhall not be diſ- 
charged but upon payment of coſts - - ib. 
— i Where to move for a meſſenger on a cefſi corpus 
returned - — — 235 


— — — 


— entering attachment — 237 


—— defendant taken to give bond, or enter appear- 
ance with the regiſter - * - 238 
——— how to be diſcharged - - 240 
——— difference between a capias and an attachment 
ib, 
—— attachment with proclamation - 242 
the form of the writ - - 1b. 
— — how this writ is to be obtained - ib. 
— when an attachment with proclamation iſſues, 
how an appearance is to be entered - 244 
— what time defendant has to anſwer the plaintiff? - 
ill - - - - 27 


De 12 —— — 


When and how to apply for time - 1b, 


——- where he may have a dedimus - 280 
——— how to be granted - - ib, 
—— not where defendant has been in contempt, without 

good cauſe — Ra U 
—— how returnable - - ib, 
= 3E 2 Anſwer, 
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Anſwer, after a contempt duly proſecuted to a proclamation, 


no dedimus is to iſſue without motion - Pape 281 
m——— how an order for time is to be obtained ib, 
if defendant does not anſwer in time, an attachment 
iſſues of courſe - - — 282 
ho an anſwer is taken and filed ib. 
———— defendant to ſign his anſwer - - 284 
ho taken of a defendant a peer - ib. 
— how to proceed in naming and ſhewing commiſſioners 
names — — — - 286 
—— petition for a dedimus - - 287 
the form - - - ib. 
——— an ordinary dedimus to take an anſwer - 2288 
to take a Quaker's anſwer - - 289 
——— the anſwer of a corporation = 290 
of a corporation, and other defendants 291 
— notice of executing the commiſſion 294. 
ho taken by commiſſion - - 295 
—— — the oath - - - - ib, 
co be annexed to the commiſſion - ib. 
——— the caption — . 8 ib, 
the return - — „ ny 
— ho made up - 5 35 ͤ 
ho returned - - - ib. 
—— — how filed - - - - - 298 
the matter to be contained in the anſwer 3ol 


—— to ſo much of the bill as is neceſſary and material for 
defendant to anſwer, he muſt ſpeak directly and without 


evaſion ES; mn 2 302 . 
A When he denies a fact 6 Pas Fl 


———— muſt contain nothing ſcandalous or impertinent ih. 


——— Where he is charged with the receipt of a ſum of 


money + - - ib. 
a——— Where a bill prays deeds to be ſet forth in hzc vert 
; f 3 * „„ EM 
— in an anſwer to a bill to redeem what the mort- 
gagee ought to ſay — = - - - 348 
what a purchaſer for a valuable conſideration mult B 
ſet forth 8 — — „ 
———— Where the general traverſe is omitted at the end of 


the anſwer, ſuch anſwer is good - - 303 J 


Anſwer, | 
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PRINGIPAL MATTERS, 


Anſwer, where the huſband will anſwer to the prejudice of 
the wife, the court on motion will give her leave to an- 
ſwer eſſentially - . Page 305 

no decree can be made againſt a man's anſwer, upon 
the proof of one witneſs - - th, 

———— an anſwer in a court of equity is evidence at law 
againſt defendant - _ — 1 

7 where defendant denies plaintiff's title ib. 

—— defendant bound by the admiſſion of a fact, but not 
by an admiſſion of a conſequence in law, or conſequence 
in equity - - - - 306 

——— fraud muſt be denied by way of anſwer, not by way 
of plea - - - - | th, 

——— rule in equity that the anſwer over-rules the plea, 
where the defendant anſwers to the ſame thing he inſiſts 
upon by his plea - - . 307 

— upon what an occaſion an anſwer may be amended 

- - - - - ib. 

— amending anſwers diſcretionary in the court ib. 

——— Where anſwer may be amended without notice, where 
not - - - - - ib. 

defendant tied down by his anſwer 08 

——— under particular circumſtances, a defendant has been 
permitted to amend her anſwer by adding a new fact ib. 

a 2 defendant on his oath diſcharged of ſums under 
40+: - - - - 305 

——— Where, upon hearing a cauſe, it has appeared that 
the defendant has not put in iſſue facts which he ought to 
have put in iſſue, the defendant will be permitted to amend 
his anſwer - — - - 399 

—— how to compel defendant to put in a better anſwer 

ER - - = 314 

——— ſubpe&na to make a better anſwer - ib. 

the form = - - | 315 

—-— when defendant is to put in his further anſwer ib. 

——— of proceſs to enforce a further anſwer ib, 

—-— coſts of an inſufficient anſwer - 313 

——— further anſwers - - 419 

— = how coſts are to be recovered - 314 

— — of referring anſwers for ſcandal or impertinence 324 

——— how to obtain order of reference — ib. 

ho the ſame mult be ſerved — - 325 
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Anſwer, if Maſter certify anſwer to be ſcandalous or im. 


pertinent - s _ Page 325 
———— order obtained thereon — by ib, 
the coſts of an anſwer reported Wes or im- 
pertinent — - - TY th, 
how to be recovered - 8 326 
Appeals to Lord Chancellor _— - 647 
in parliament what - - 675 
——— no new evidence admitted in an appeal to the Houſe 
of Lords — — — - 676 
———— where an appeal cannot regularly be made 677 
againſt inrolling a decree, what — ih. 
— how to be ſigned and lodged - ib. 
—— — how to be argued - - - - ib. 
che caſe on an appeal how to be ligned and print- 
ed - - - - 678 
——— the form of petition to the Houſe of Lords ib. 
— reſpondent” s anſwer - - 680 


in an appeal, the Lord Chancellor's juriſdiction is ſuſ- 
pended only as to the matter appealed, but not totally, fo 
as nothing could be done in any .other part of the cauſe 


not appealed from — - th, 

new trial granted by the Lords on an appeal 678 
: B | 

BAanKRUPTCIES, this court will grant relief in many _ 

of - — - — — 5 
Bill in equity, its nature . = - - 86 
—— how to be drawn — - - ib. 
— by and againſt whom bills are exhibited in this 

court 2 — - 87 


— in the framing of a bill, great care is to be taken that 
the ſame contain neceſſary and proper parties, and why 90 


— — Who are proper parties to a bill - ih. 
— the matter of the bill - - 100 
—— if ſcandalous, to pay coſts - - 103 
— the time when the bill ſhall be filed - 105 
—— when they are to be dated m: ” th, 
—— amended bill - 7 — 100 
— of interpleader - - | - 112 
— — certiorari bill - - — 117 
— Of peace 8 — = 124 


Bill, 


1 


PRINCIPAL MATTERS. 


Bill, quia timet - - - Page 128 
—— to, perpetuate teſtimony of witneſſes - 131 
—— of diſcovery - - - 139 
—— ſupplemental bills - - - 149 
—— of revivor - - - 153 
—— ſupplemental bill in the nature of a bill of revivor 165 
— Crois bill - — 8 160 
— of revie F- - - - 169 
— of erde ee bills in the nature of bills of re- 

view - — - 189 


m_m of bills! in the nature of bills of review to examine and 
review decrees, either ſigned and inrolled or not, brought 


by perſons not bound by the decree - 182 
—— of bills impeaching decrees upon the ground of * 
= - - - - 1 
— dills to carry decrees into execution - 185 
— co ſuſpend or put a period to the operation of 2 
— — — - 187 
—— of original bills in the nature of bills of revivor ib, 
— in the nature of ſupplemental bills = 189 
— informations - - - 191 
CourT, what, and whence its name is derived - 1 
— of Chancery, its definition and antiquity ib, 
—— conſidered as an officium brevium - - 5 
—— as a court of legal juriſdiction x - 7 
—— as a court of equitable juriſdiction - II 
—— its juriſdiction at this day in caſes of fraud = 19 
— in caſes of truſts - - - 24 
— in caſes of accident - - - 32 
in ſpecific performances of agreements - 34 
— in caſes of portions - - - 38 
— in Caſes of powers - 42 
—— in wills, deviſes, legacies, executors, and adminiſtra- 
tors, — - - 4 
—— its juriſdiction in foreign parts - - 5 
—— how far it interferes with the court of equity in the 
Exchequer Chamber - - - 60 
—— With the courts of equity in counties palatine 62 
— With the courts of the two univerſities - ib. 
— With the court of 1 - - 63 


3E 4 Court 


A TABLE of the 


Court of Chancery, how it interferes with the eceleſiaſtical 


courts - — - - Page 64 
——— What ſums this court will not hold cognizance of 66 
Chancellor, the antiquity of his office - 1 
———— what his buſineſs and province was in early times 2 
— — was inferior in power to the grand juſticiax 4 
— —— When his authority became circumſcribed ib. 

what relates to his office - - 67 
Curſitors, what relates to their office - - 80 
Clerks of the petty bag- office, what relates to them ib. 
Clerk of the chapel of the Rolls, his office — 82 
5" i this court will relieve againſt the ill uſage of his 

lord - 8 — N 

— will alſo aſcertain fines of copyholders 75 
Charitable uſes, this court will relieve by original bill a gift 

to - 5 - 73 5 
— will oblige truſtces to charitable uſes to act or aſ- 

ſign their truſt — — — ib. 


—— —— 


if lands are given to charitable uſes, and after- 
wards by improvement they become of greater value, a 
court of equity will direct the improvement to be made to 
the ſame uſes - - _ 57 
Commoners, where they agree to incloſe a common, this 
court will compel the performance of ſuch agreement, and 
will ſend down a commiſſion for ſettling the title of all the 
commoners - - — i. 
| but this court will not retain a bill for this 
purpoſe, unleſs there has been a previous agreement be- 
tween the commoners for an incloſure, or ſome benefit 
from the incloſure be alleged - OY ib. 
—— 2a commoner ought not to come to this court to 
prove his right of common until he has recovered at law 
an affi: mance of ſuch right — - ib. 
a bill lies for the ſeverance of copyhold and 
freehold lands intermixed, and alſo to aſcertain the cuſtoms 


W— — 


— 


of a manor 5 - - ib. 
Coma iſſion of rebellion - — 245 
— the form ot the writ - 8 the 
docquet thereon - — 246 
co whom this writ is directed o 247 
——— — hcw to be returned - a ths 
——— — how to proceed againſt commiſſioners refuling to 


tetira a commiſſion of rebellion = - 16. 
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PRINCIPAL MATTERS. 


Commiſſion, the power of the commiſſioners Page 248 
——— — the reaſon why this proceſs is directed to com- 

miſſioners, and not to the ſheriff - ib. 
a commiſſion of rebellion may be executed on a 
Sunday - - - - 249 


— — 


——— 2 juſtice of peace has no power to bail a man taken 


upon this commiſſion - - th, 
commiſſioners only may take bail — 248 
Commiſſion to examine witneſſes — — 430 
joinder in commiſſion what, and how effected 435 
— how made out - 43 
the form - - - 437 
—— — commiſner's oath - — a6 
——— —- the clerk's oath - - - 439 
—— — who the commiſſioners ought to be 440 
( when the commiſſion is made returnable ib. 
— — When it expires — - 441 
— nn when, ii it has not a certain return - ib. 
— — who is firſt intitled to the carriage of the com- 
miſſion — - - - ib. 
— when defendant is intitled to the carriage ib. 
— ———— in what caſes the court will indulge defendant 
with a duplicate of the commiſſion - 442 
— — if by default of him who hath the carriage of the 
commiſſion, nothing is done, he ſhall bear all the expences 
of the other ſide - - = ib. 
— — of the notice to examine - - 443 
. the form - - - - tb, 
———— what the notice muſt ſpecify - 4444 
———— how to be ſerved - - ib. 
of the ſummons for witneſles to appear 445 
t the form - - ib. 
— — — by wbom the ſummons muſt be ſigned 446 
———— to whom directed - - ib, 
— — how ſerved - - ib. 
——— the nature and effect of a ſummons =« th, 
not to be ſerved but upon thoſe who are pre- 
ſumed to be willing witneſſes, and why - ib, 
———— witneſs not bound to appear, unleſs his expences 
are paid or tendered to him - - ib, 
— in what caſes, and how the court will interfere 
in, and of the commiſſioner's ſummons - 446 
Commiſſion, 
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4 TABLE of the 


Commiſſion, ſubpena ad te/lificandum, the better and moſt cer. 


tain mode cf compelling an unwilling witneſs to attend 


upon the commiſſioners „ Page 448 
dhe form of the ſ/ubpena - ib. 
ho to be ſerved - - 449 
—— ſubpena ducens tecum, its uſe 450 
— — the form - - „„ 
— — how to be ſerved - - 452 
—— — — the execution of the commillion — 462 
— — What to be done by the commiſſioners and their 

clerks — - - - ib. 


—— no leſs than two commiſſioners can proceed upon 


and return the commiſſion An — ib. 


= the plaintiff's commiſſioners may execute the com- 
miſſion if the defendant's commiſſioners do not attend ib. 
m_—_—— i the defendant's commiſſioners attend, and the 
plaintiff's commiſſioners ate not there, the defendant can- 
not go on, and why - 5 463 


if notice be given of executing the commiſſion, 
and at the day appointed the commiſſion is opened, and 


nothing done, and no adjournment made, the commiſſion 


is loſt — - , ib. 
— where the defendant joins in commiſſion, if his 
commiſſioners do not attend, he ſhall regularly not be 
permitted afterwards to examine - - 404 
———— but in ſome caſes the court, upon proper affidavit, 
will allow him to do fo - — ib. 
— one commiſſioner at leaſt muſt attend on each 
ſide - - - - ib. 
— the commiſſioners preſent muſt ſubſcribe their 
names at the foot of each ſchedule of interrogatories 466 
— — how, and when, the witneſs is called before them 


5 1 Ra ” — 407 
— — how he is examined, and by whom = 6. 
— — commiſſioners obſtructing each other in their uy 

| = 2 A 1 A 469 
w—— Where the examinations are complete and good 

evidence — - - - 470 
——— diſagreement among the commiſſioners 472 
— if a commiſſioner is a witneſs, where and by whom 

he is to be examined - . ib, 


—— if a clerk who writes for the commiſſion is a wit- 


nels, wheie and by whom to be examined - 413 


Commiſſion, 
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PRINCIPAL MATTERS. 


Commiſſion, adjournment by the commiſſioners, when and 

how to be made — — - Page 473 
where publication is paſſed, no new commiſtion 
to examine can be granted or renewed without ſpecial or- 


— — 


der — — — - 475 
ho books, deeds, and papers, &c, are proved at 
the commiſſion © - - - ib, 
„ how the commiſſion is made up and returned 475 
———— — What ſum the commiſitoners are allowed 477 
— by whom the expences of the commiſſioners are 
borne - — - - 478 
— remedy of the ſuitor, if his commiſſioners refuſe 
to fit - - - - | 479 
— no- commiſſion can be executed in term-time 
without leave of the court — - - ib. 
ho an "wr to examine a defendant as a witneſs 
is obtained - - - - 480 
22 how to examine a co-defendant - ib. 
— the order to examine a defendant as 2 witneſs, 
muſt be produced at the commiſſion - - th, 
Contempt, what the ſame conſiſts in - 267 
— how a contempt is to be anſwered - ib. 
— ho and when a perſon committed for a contempt 
is to be diſcharged - - 268 
=———— for ſpeaking ſcandalous words of the court ib. 
——— ſor arreſting a ſuitor of the court a ib. 
— proceſs of contempt to be directed into the coun- 
try where the defendant lives - "= 
———=— proceſs irregular, party to be diſcharged with full 
colts - - - - 269 
— -  contempts diſcharged on payments of coſts, and 
filing of plea - - - ib, 
— if proſecuted after - - ib. 
— if interrogatories are exhibited, and he departs 
without leave to be committed - - 270 
— — if found in contempt, to clear and pay coſts 16, 
— — different kinds of contempt = 271 
— for breach of orders committed - 272 
i what is ſufficient evidence of a contempt 273 
bow a contempt is to be proved againſt perſons 
who live a great diſtance from the court - ib, 


Contempt, 
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4 TABLE of the 


Contempt, a contempt in not appearing or 3 is com- 


monly a good cauſe to continue an injunction age 273 
Coſts in general - - 681 
— where the court decrees the party to pay caſt perſons 

ally, how the ſame are to be recovered - ib, 
— how, if to be paid out of a real eſtate — ib. 
— plaintiff intitled to coſts to the extent only of his ſue- 

ceſs - — — - tb, 


— in what caſe the court will indulge the party with li- 


berty of excepting to the Maſter's report of taxed coſts 


- - - 8 - 682 

—— whenever a clerk in court or ſolicitor petitions to have 
his bill of coſts taxed, the court never refuſes it ib. 
— but the court cannot go fo far as to order the client to 
pay what the bill is taxed at - - th, 
— but if a client petitions to tax his clerk in court's or 
ſolicitor's bill, he ſhall ſubmit to pay what is due th, 
——— how the clerk in court or ſolicitor is to recover the 
coſts axed - - - 683 
—— who are generally excuſed paying coſts „ i 
— party ſuing in forma pauperts intitled to no more coſts, 
than coſts out of pocket — — ib. 


— troſtee, if he has not miſbehaved himſelf, not liable to 
pay coſts; but where he controverts an account, and af- 
terwards | is found in plaintiff's debt, he ſhall pay colts, and 
why . - — - 684 

—=— in what caſes heir at Jaw is intitled to his coſts, in 
what caſes not - - ib. 685 

—— in what caſe the court will order an attorney or ſoli- 
Citor to pay coſts - 3 685 

— a legatee or creditor coming in before the Maſter, and 
not party to the cauſe, ſhall have his coſts, and why ib. 

— in what caſe an infant is liable to pay 1 . __ 


caſe not - w 6 686 
—— on a bill of partition neither party pays coſts 087 
— in what caſe plaintiff muſt give ſecurity to anſwer coſts 

8 - 1 - - ib, 
—— when application is to be made for ſecurity to anſwer 

coſts - - - - 688 
— in what caſe a feme covert by ſurvivorſhip ſhall have 

coſts bad = - — ib. 

Coſts, 
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PRINCIPAL MATTERS. 


Coſts, in what caſe the officer of the court is liable to anſwer 
coſts - - - Page 688 
—— in what caſe executor may retain to anſwer his coſts, 
and in what not — 6 689 
— in equity, entirely in the diſcretion of the court ib, 
—— When the court will poſtpone the conſideration of coſts 
— - - EE 690 

—— where executors have been guilty of a plain act of 
fraud, the court has decreed coſts again/? them, notwith= 
ſtanding a teſtator directed that his executors ſhall be al- 


lowed their coſts out of his eſtate - 690 
— a party may appeal for colts only - ib. 
— guardian allowed coſts in his account 692 
— the rule reſpecting coſts in this court not at all con- 

formable to the rule at law - - 1b. 


— on exceptions being taken to the Maſter's report of 
bill being ſcandalous, _ pang {hall have the coſts of 


the reference - ib. 
— but he ſhall not, on exceptions being allowed to the 

Maſter's report of irregularity - - ib. 
—— taxed and paid to plaintiff to allow her to go on with 

the cauſe - — - 69 


—— one in cuſtody for non-payment. of coſts taxed 25 


ſcandal, not to be diſcharged till the clerk in court for ad- 
verſe party is ſatisfied his coſts and charges, though he pro- 


duced a releaſe from the adverſe party himſelf th, 
—— directed to be refunded on reverſing an order for al- 

lowing a demurrer, and why "= _ 694 
—— appeal will lie for coſts in ſome caſes = 695 


—— may be rehearing for coſts, under particular circum+ 
ſtances - - - 696 
—— on a ſpecial motion, and ſtating particular eircum- 
ſtances, the court may give coſts, though the Maſter re- 
ports in favour of the other party - ib. 
—— upon exceptions to the Maſter's report of an anſwer 
being inſufficient, the court held the anſwer to be ſuffi- 
cient, but the party ſucceeding in the application not in- 
titled to coſts, but they ſhall wait the event of the cauſe 
- - — — 5 6 

—— where coſts are decreed to all parties out of a —— 
eſtate, though one of them who was intitled to receive 
coſts, died before they were taxed, they do not moritur 
cum N and why - 697 
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4 TABLE ef the 
Coſts, a bil of revivor for coſts held to be a gad bill 


ay - - Page 697 
— where there is an apportionment of dower by — 
ſion, not by writ, coſts are not to be given - 698 


9 
— where the material iſſue is found for the party who lets 
down the cauſe for further directions, he muſt haye his 


coſts at law — — — 699 
how coſts are taxed - - tb, 
— how recovered - - - 700 


—— Where a defendant in contempt puts in an anſwer with- 
out paying the cofts of the proceſs of contempt, and the 
* replies n by replying be hath Joſt the coſts 

- ib. 


D 
DEvIis EE liable to pay the debts of his teſtator, and how 50 


Dittringas, againſt whom - _ - 263 
——_ the form - — - 204 
—— entering and . thereon — 2065 
Demurrer, what — 392 
the various kinds of mem | — ib. 

for want of parties — — 393 
———— What this demurrer muſt ſhew - tb; 
for want of equity - 395 

— becauſe the ſubject of the ſuit is not within the 
juriſdiction of a court of equity - — ib. 

8 in what caſes a demurrer for want of juriſdiction 
will not hold — — 398 
— becauſe another court of equity has the .proper 
Juriſdiction — 402 
— will hold if the perſonal diſability of the plaintiff 

to ſue appears on the face of the bill - 403 


for that plaintiff has not intitled himſelf to ſue 2b. 
for that plaintiff has not ſhewn by his bill ſome 
claim of intereſt in the defendant in the ſubject of the ſuit, 


or that he is a neceſſary party — 40+ 
———— where ſeveral matters of different natures are join- 

ed in one bill — . „ * = 740 
— for that the bill requires an anſwer, which may 

ſubject the defendant to penalties, &c. - 407 
— — of the form of demurrers 6 411 
* be put in without oath, and why ih, 


Demurrer, 8 
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PRINCIPAL MATTERS: 


Demurrer, how a demurrer is put in — Page 411 


———— who may ſet down the demurrer to be argued 412 
—— — Of ſervice of the order to ſet down 'tne demurrer 


to be argued - - _— ib. 
=———— when defendant cannot demur, and for what rea- 
ſons ä - - ih. 
— how much of the bill is taken to be true upon -a 
demurrer - - - - 41 
—— — every demurrer 1 expreſs we ſeveral cauſes of 
demurrer — ib, 


———=— but defendant is at liberty to ſhew freſh-cauſe-of 
demurter at the bar ore tenus, but if that be held good, he 
cannot have his coſts - - - 414 

—— — rule as to general demurrers fo the whole bill 76. 

—— as to ſeparate demurrets to diſtin& and ſeparate 


parts of the bill - - - ib. 
— — what coſts defendant pays, if demurter over-ruled 
ws 0 8 0 2 „415 
——— if allowed, defendant intitled te coſts ib. 
— how plaintiff ought to proceed, if he apprehends 
demurrer will hold - - 7 
———— When demurrer muſt be entered — 415 
———— upon an order to plead, anſwer, or demur, defend- 
ant will not be permitted to demur alone 3 


———— When defendant may file his oe if be is in 


contempt to an attachment 416 
——— but no demurrer ſtrall be admitted after attachment 
with proclamation returned er 88 order for that 
purpoſe - - ib. 
diſcharged, when put in by defendant brovght-up 
from the Fleet without leave of the court - ib. 
——— after demurrer to tlie whole bill allowed, bill is 
regularly out of court - - #6. 
if demurrer 2nd anſwer be put in, the anſwer can- 
not be proceeded in until demurrer' has been argued 417 
———— if demurrer to an original bill is over- ruled, there 


$bd mn. — 


may be a demurrer to the amended bill - ib. 
———— but there ſhall not be two demutrers to the ſame 
bill — — — ib. 


—— how the commiſſioners are to proceed, if a de- 
fendant, having a commiſſion to anſwer only, tender a de- 
murrer — — — 1 

| Demurter, 
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Demurrer, a huſband alone cannet demur for his wife 


8 — — — Page 41 
Diſclaimer, what - - Bas 71 
——— demurring, pleading, anſwering, and diſclaiming 

to the ſame bill - - - ib, 
Diſmiſſion of bills - = - — 603 
———— when the plaintiff does not appear - ib, 


the court always calls upon the defendant to prove 
ſervice ; and if he cannot do that, he cannot pray to have 
the bill diſmiſſed - - - 604. 
before appearance, plaintiff may obtain leave to 
diſmiſs his own bill - , 8 —_— th, 

— after appearance, and before anſwer, or after an- 

ſwer, and before the parties have examined witneſſes, plain- 
tiff may, on motion, have leave to diſmiſs his bill with 
— OOO. - 8 ib. 
——— if the plaintiff diſmiſs his own bill, or the defend- 
ant diſmiſs it for want of proſecution, the plaintiff muſt 
pay full coſts, to be taxed - th, 
—— for want of proſecution - - 60g 
— — if plaintiff does not proceed with the cauſe within 
three terms after anſwer comes in, the defendant may 
move to diſmiſs the bill for want of proſecution ib. 
————— but he muſt produce fix clerk's certificate of the 
filing the anſwer - - - ib. 
———— though this proceeding of diſmiſſing bills for want 
of proſecution, with coſts, is laid down as an eſtabliſhed 
rule of the court, yet caſes may be found where it will not 
hold good 8 - - 606 
mm though a bill is diſmiſſed for want of proſecution, 
plaintiff may move to retain his bill on payment of colts 
out of purſe - - 8 ib. 


4 


A the rule obſerved in the Exchequer relative to diſ- a 


miſling bills for want of proſecution - 607 
— in caſes of diſmiſſion upon bill and anſwer, it is a 
hardſhip upon the defendant to be put *o great expences 
with motions, &c. and yet not be allowed more than 
40 5. coſts — "Ps — - 608 
—— and the rule is now, that when the cauſe is ſet 
down upon bill and anſwer, or where it is ſo ſet down af- 
ter withdrawing a replication, it is left to the diſcretion 
of the court, according to the merits, to diſmiſs the bil 
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PRINCIPAL MATTERS. 


with 40 5; coſts, or coſts to be taxed by a Maſter, or with 
no coſts _ - _— - — Page 608 
Diſmiſſion, if a plaintiff obtains an order to amend his bill, 
which he does not do in a reaſonable time, yet this ſhall 
not be ſuch a proceeding as to keep his bill on foot, and 


hinder its being diſmiſſed for want of proſecution 609 
— — on diſmiſſing a bill before replication, it is not 
neceſſary to ſerve a notice of motion, and why ib. 


— if at any time the cauſe reſts for a year, plaintiff 
mult ſerve the defendant with a ſubpœna ad faciendum at- 
tornatum, unleſs defendant's clerk in court will voluntarily 


appear - - - ib. 
n thought fair practice, if the defendant be 
living, to go on without ſuch ſervice = - 
—=— for want of proper parties 610 


objection for want of parties muſt be made when 
the pleadings are opened, and before the cauſe is gone 
upon the merits - _— - ib. 
—— the preſent courſe of the court is to let the cauſe 
ſtand adjourned over, on payment of the coſts of the day, 
and to direct the paint to e his bill * adding pro- 
per parties 611 
—— where a bil! wants bade parties, it is in the diſ- 
cretion of the court to diſmiſs the bill ſans prejudice, or to 


give leave to amend, paying coſts — 612 
———=— when the plaintiff ſues, as well in this court as 
at law for the ſame matter - ib. 


—— — cefendant muſt firſt anſwer the bill before he puts 
the plaintiff to his eleCtion in which he will proceed 613 


— where this election is filed, and what operation 
it hath | a an = 1b, 


— th election does not hold in all caſes, and why 


ib. 

— a plaintiff here may either make a general election 
to proceed at law, or a ſpecial election to proceed for part 
here, and the other part at law - --- O14 
—— =— a Jiſmiſion upon an election to proceed at law is 
not peremptory, but the plaintiff mays after he has failed 
at law, bring a new bill ib. 
— — an order for plaintiff to . his dle ion was diſ- 
charged, becauſe the defendant had pleaded the ſtatute of 
limitations, and the plea had not been argued - ib. 
Vol, I. 2 F Diſmiſſion, 
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A TABLE of the 


Diſmiſſion, what the order for making an election recites 


| Page 614 

A Where a bill is filed in the Exchequer and diſmiſſed, 
and a bill afterwards brought in this court for the ſame 
count, the latter bill cannot be diſmiſſed on a motion, but 
the defendant muſt plead to it, and then it is referred to a 
Maſter, whether it is the ſame bill or not - 615 
—— buc if a bill is depending in chis court, and a ſe- 
cond brought for the ſame matter, defendant may move 
that it may be referred to a Maſter, to ſee whether they 
are ſame, and to diſmiſs one - . 
upon the hearing, in what caſes 617 
— upon a diſmiſſion with full coſts, the coſts are to 
be taxed by the Maſter to whom the cauſe is referred ib. 
where a bill is regularly diſmiſſed of courſe, or 
by order, for want of proſecution, &c. the ſame cannot be 
retained without ſpecial order of the court — 618 
— if plaintiff difavows or diſowns the ſuit, the bill 
ſhall be diſmiſſed without coſts as to him, upon notice of 
motion to the defendant > — 5 


— — a cauſe being ended by agreement or arbitration, Wl 


without proceedings on the bill, order will be given to 
diſmiſs the bill 3 - - 619 
X — where the bill is regularly diſmiſſed of courſe, or 

by order, no motion will be admitted for retaining it, 
without certificate from the defendant's clerk in court, 


that the coſts of the diſmiſſion are paid - ib. 
Decree, what, and how pronounced - ib. 
where it may be altered - - 620 
drawing it up — — ib. 
——— Where minutes are not purſued = ib. 
entering decree — - ib. 
—  — is either final or interlocutory - 622 
— when final | - SIT. th. 
—— — when interlocutory = - ib. 
/, what, and how pronounced - 625 
its effect, and how far it is binding tb. | 
ho the decree ui is to be made abſolute 626 | 


- What notice defendant is to have before the decree is EE 


made abſolute againſt him - — ib. 
what is to be done by defendant, if he intends to 


ſnewy cauſe againſt the decree being made abſolute 627 
| | Decree, | 


— 


PRINCIPAL MATT ERS. 


Decree, the ſame defendants who made default in another 
cauſe, made default again at the hearing of a ſupplemental 
bill, where the bill is brought by new aſſignees in a com- 
miſſion of bankruptcy, choſen ſince the decree in the firſt 
cauſe ; the prayer of this bill praying only that theſe de= 
fendants might ſhew cauſe, why the former decree ſhould 
not be made abſolute, which it ought to have done; the 
court only ordered that the plaintiff be at liberty to ſerve 
the defendants with a 2 to ſhew cauſe againſt the 
former decren — Page 629 

0 if an infant is defendant; and any thing is prayed 
againſt him, he muſt have a day to ſhew cauſe 1. 

— when the ſubpœna to ſhew cauſe muſt be ſerved 
upon the infant - — 630 

—— ——- Where a bill is brought againſt a feme covert and 
her huſband, during coverture, and where he claims 

merely in hes right, and then dies, and the right ſurvives 
to the wife, ſhe is at liberty to make a new defence 631 

>——— the equity of redemption of a mortgage comes to a 
feme covert, againſt whom and her huſband a bill is 
brought to forecloſe, the feme covert ſhall be forecloſed 
abſolutely, and ſhall have no time to ſhew cauſe after the 
death of her huſband - GEE, ib. 

— in caſe of a decree of forecloſure againſt an infant, 

though he muſt have ſix months after he comes of age to 
ſhew cauſe againſt the decree, yet he is not when he 
comes of age to ravel into the account, but is only in- 
titled to ſhew an error in the decree - 633 

— an infant, unleſs there is new matter, or fraud or 
colluſion, is bound by a decree made for his benefit ib. 

——— where there is a decree for the benefit of an infant, 
and he dies, his executor, though it may be for his own 
advantage to do ſo, ſhall never diſpute the decree ib. 

——- where an infant conceiving himſelf aggrieved by 
a decree, he is not under a neceflity of ſtaying till he 
comes of age before he ſeeks redreſs - ib, 

— neither is he bound to proceed by way of rehear- 
ing or bill of review, but he may impeach the former 
decree by an original bill, in which it will be enough for 
him to ſay the decree was obtained by fraud or colluſion, 
or oy no day was given him to ſhew cauſe 634 

3F 2 Decree, 
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Decree, on a bill to ſet aſide a decree againſt an infant 
for fraud, if the ſame be not fraudulently, though in 
every reſpect not ſo equitable, the court will not ſet it 
aſide - - ; Page 634 

ona ſuggeſtion of groſs fraud, the court will, upon 
an original bill, over-rule a plea of a decree, and a re- 
port made and confirmed thereon, if the ſuggeſtion of 
fraud be not denied — — ib. 

Where the plaintiff had a decree ziſ, and did not 
appear, this was held to be giving up the judgment, and 


the bill was diſmiſſed with coſts + ib, 
— of the operation and effect of a decree, with reſpect 
to proceedings and judgment at law = th, 


in Chancery againſt an executor, preferred to a 
judgment at law againſt him, being prior in time 635 

an executor pays bond debts, before money, on a 
decree againſt his teſtator, he ſhall not be allowed theſe 
payments in his account - - th, 

in the court of Chancery equal to a judgment in a 
court of law, and why - - th, 

but a decree quod computet is not equal to a judg- 
ment at law, and why . - 

— actions at law were brought by ſeveral bond-credi- 
tors againit an heir at law, who was allo deviſee; a bill 
in this court was alſo brought againſt him by other 
bond-creditors on behalf of themſelves, &c. a decree was 
obtained by them, and an account of the debts, &c. dt- 
; rected ; the heir at law brought a bill to have an injunc- 

tion to reſtrain the bond creditors who had ſued at law, 
and held upon argument to be a proper bill, and why 
| | 638 to 641 

— if this court has decreed a ſale, in which the heir 
has joined, and another bond creditor brings an action 
at law to have ſatisfaction out of the lands, upon a bill by 
the heir, he will have an injunction, and why 641 


— at the ſuit of creditors againſt an executor for an 


account of the perſonal eftate, will bind other 1 
5 . — w . 12 
— for a debt does not bind a real eſtate, and why 643 
—— how to proceed againſt the real eſtate, upon a de- 


erce for a perſonal debt 8 — 10. 
2 . K Decree, 
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PRINCIPAL MATTERS. 


Decree, what perſons are bound by the decree Page 644. 
—— of the caveat to prevent the inrolment of the de- 
cree „ — - - 647 
if a party, upon his examination touching his con- 
tempt of a decree, denies ſervice and contempt, it muſt 


be directly proved by two witneſſes - 661 

—— — Words of courſe in a writ of execution of a decree 

| 662 

——— ſhort writ of execution of a decree - 664 

= how decrees are exemplified - th, 
——— how revived, wide title Reviving decrees - 


—— —- how reverſed and revived, vide title Bills of review, 
and reviewing and reverſing decrees | 
when a perſon attends a cauſe to which he is a de- 
fendant, and had notice of the decree, by being preſent 
when it was pronounced, if he does an act in contra- 


vention to it, he is guilty of a contempt 645 
decree is not implied notice to a purchaſer after the 
cauſe is ended — | — — th. 


it is the pendency of the ſuit that creates the no- 
tice, and therefore a purchaſer pendente lite, though with- 
out actual notice, and for a valuable conſideration, yet 

_ ſhall be ſet aſide - _ - th, 
———-- for a forecloſure of a redemption againſt tenant in 
tail binds his iſſue, and alſo the remainder-man, who 
claims by a voluntary ſettlement of the tenant in tail, 
though no party to the decree - — 646 
—— if the lord of a manor is decreed to admit copy- 
holder upon a fine certain, a copyholder, not a party, 
ſhall not take advantage of the decree - ib. 
——- lands were ſettled on truſtees for raiſing portions 
for daughters ; on a bill for a ſale, the court decreed the 
cir to join in the ſale, although he had no legal ——_ 
1b. 

—— againſt a lord of a manor will not bind copyholders 


in fee, or freeholders for life, who were no parties to the 


ſuit " — * — ib. 
——— what perſons are not bound by a decree ib. 
——— the form to be obſerved in drawing up a 2 
33 

——— how upon bill and anſwer - 654 
—— 0n a rehearing - 3 - ib. 
| 3B 2 Decree, 
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Decree, on diſmiſſions Page 655 
———— how, and by whom ligned - th, 
— how inrolled, — 652 
——- how executed — - 658 
— where for money - - ib. to 660 
———  — Where for land — - ib. 
— if for producing deeds and writings 661 
Depoſitions, what — - 510 
anc what are good reaſons to ſuppreſs them 512 to 
I 

— - ene for ſcandal and impertinence is 
— — referred for impertinence only — 516 
— — not to be ſuppreſſed upon a bare motion only 

th. 


_ ce a witneſs's depoſitions on one ſide con- 
tradict his depoſitions on the other, it is the courſe to or- 
der him to attend the court, that he may explain him- 
ſelf — - — - 51 

— done examined as a witneſs when Jifintereſicd, 
and afterwards become intitled to the eſtate in queſtion, 
his depoſition ſhall be read 520 

ſuppreſſed for that attorney for plaintiff had 

wrote down depoſition before it was taken 522 


E 
EviDENCE, on a bill to have conſtruction of a ſettlement, 
articles or inſtructions cannot be given in evidence, un- 
leſs the bill points them out, or the ſettlement refers to 


— — 


them - - - — 3582 
— in what inſtances W may be read in evi- 
dence 335 
— when they ſhall not be read i in evidence 539 to 
542 

— — parol evidence, in what caſes admiſſible 543 to 
559 


—— — the ſufficiency and diſability of a witneſs 560 
What will be admitted as good evidence, and 
what will not — — - 574 
—— when an eſtate paſſes by the inrolment of a deed, 
there the inrolled decd is evidence without farther proof, 
ſecus where the inrolment is only for laſe cultody 381 
Evidence, 
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PRINCIPAL MATTERS. 


Evidence, depoſitions, when taken in a cauſe where tenant 
for life was only a party, cannot be made uſe of as evi- 
dence againſt the reverſioner or remainder-man Page 581 

in matters of trade, evidence of the uſage or 

cuſtom amongſt merchants is admiſſible - 8 

ſentence in the eccleſiaſtical court ex directo, held 
concluſive evidence upon the ſame matter coming colla- 
terally before the court of Chancery - 584. 

. legacy to poor diſſenting miniſters in any county 
held not to be void for uncertainty, but evidence was ad- 


$i — 


6 — 


mitted to prove who were intitled — — ib. 
the evidence of a bankrupt, having had his cer- 
tificate and allowance, admitted to be read ib, 


8 


a certificate of a party's character under ſeveral 
perſons hands, not allowed to be read in evidence, and 


why 8 g a - 585 
_— infant's anſwer by his guardian not evidence 
againſt him, and why - - ib. 


—— no entry in a man's own books, by himſelf, can 
be evidence for himſelf, but ſuch evidence by a ſervant 
known in tranſacting the buſineſs, is admiſſible, and why 
586 

— exhibits found forged by the verdict of a So 
cannot afterwards be ſaid to be immaterial, nor will the 
court go into other evidence, the verdict being deciſive 
„ 

after a long diſtance of time, ancient receipts 
may be reaſonable evidence to preſume the exiſtence of a 
debt - - - - 588 
———- where a perſon has an intereſt, it is not ſufficient 
for him to ſay that he has been ſatisfied; he muſt pro- 
duce a releaſe, or his evidence cannot be read ih. 
Examination of witneſſes to the credit of a witneſs already 
examined - - 589 to 594 
what is the leading ſtep towards an inquiry 
of this nature - - - 589 
if the depoſitions impeached be taken in town, 
the articles or objections muſt be filed in the examiner's 
office; if taken by commiſſion, the articles muſt be filed 


—— — 


— oo_—np__—_— 


[EI 


in the ſix clerks office - a * ib. 
——- — What thcſe articles or objeclions ſhould ſtate 
ib. 


374 Examination, 


4 


4 TABLE of the 


Examination, the form of the articles Page 590 
= the court will not allow articles to be exhi- 

bited againſt the competency of a witneſs after publica- 

tion, becauſe this might have been objected to, and in- 

quired into upon the examination - 593 
the court will allow ſuch articles to the credit 
of a witneſs after publication, becauſe the matters exa- 
mined into in ſuch caſes were not material to the merits 
of the cauſe ; but not where the commiſſion is to go to 
foreign parts, becauſe this would introduce a certain me- 


Wi — 


thod of delay - - - 593 

— — of witneſſes viva voce at hearing of 2 cauſe 
539% 

rm— en admitted — - th, 


m—— —— this court will allow the proving of exhibits 
vivd voce at the hearing, but not to let in other examina- 
tions, and this only at the application of the party who 
is to make uſe of the exhibits, but no inſtance where it 
is allowed at the inſtance of the contrary party 595 

— what are the rules in reſpect to vivd voce exa- 
minations — — — ib. 

— — no deed, but that deſcribed and mentioned in 
the order can be proved at the hearing - 597 

nor can any deed be read, although it has been 

proved, if there be not an indorſement thereon, {ſigned 
by the commiſtioner, except ſuch deed is proved viva 

Voce „ — - „ og 

how to enforce the attendance of an unwill- 
ing witneſs, to prove a deed vivd voce, at the hearing of 
the cauſe - - — ib. 

— a witneſs attending to teſtify viva voce, cannot 
be examined without the order to examine vivd voce 599 

— the defendant's witneſs proves a deed, and re- 
fers to it in his depoſition, the plaintiff cannot compel 
the defendant to produce the deed at the hearing, the re- 
ference thereto not making it part of the depoſition 600 

Examiners, examination of witneſſes by them in court 481 


— — 


to 496 

— — their office n — = 481 

| Op— by whom appointed — 1 482 
—— their ot - = aero iti; tie 


Examiners, 


PRINCIPAL MATTERS. 


Examiners, the circuit within which they have a right to 
examine - — — Page 45 3 


— their duty Mm 4 is 


croſs examining a witneſs before the examiner 
488 

Executor, how far favoured in the payment of debts due to 
him from his teſtator, and how far not - 1 
in what caſes the executor is held to be intitled 
to the ſurplus of perſonal eſtates, and in what caſes not 


— — 


— ——ů — 


52 
—— an executor may be allowed to give evidence by 
parol, that the teſtator intended him the ſurplus ih. 


2 When an executor before probate, files a bill, and 
after proves, ſuch probate, though * to the filing 
the bill, is good - — ib. 

wherever a demand is made out of aſſets cer- 


9 — —-— 


tainly due, but payable at a future period, the perſon in- 


titled thereto may come into the court againſt the exe- 


cutor to have it ſecured for his benefit „ 
Examiners, what relate to their office - 79 
Exceptions, what, — - - 310 
—— filing exceptions - - 311 
— — to an anſwer for inſufficiency - 310 
-—— — A plaintiff cannot refer exceptions to a firſt an- 
ſwer, until eight days after they are filed - 311 
. —Zꝑͤp upon a ſecond inſufficient anſwer, may be refer- 
red immediately - — ih. 
——= time allowed to defendant to anſwer exceptions 
tb, 
—— when exceptions are reſerred to the Maſter 312 
—— order for referring exceptions - ib. 
A ho entered . — ib. 
—— how ſerved — - — ib. 
—— —— if the defendant's ſolicitor will not attend to 
maintain the ſufficiency of his anſwer - tb, 
— when, and how the Maſter proceeds to make his 
report, if defendant's ſolicitor does not attend 313 


—— --— jf defendant's ſolicitor intends to maintain his 
anſwer, he muſt beſpeak a copy of the exceptions, left 
at the Maſter's office, or elſe his attendance will not be 
allowed - - - . ib. 

ö Exceptions, 


4 TABLE of . 


Exceptions, in what time all reports and certificates, ſigned 
by any of the Maſters, muſt be filed — Page 332 
— ——— but it is ſufficient if the report be filed before any 
proceeding thereon - — - ib. 
—— an order for time to anſwer the exceptions, is, 
Ie facto, a ſubmiſſion to anſwer, and precludes defend- 
ant from excepting to the report = th, 
— where a party will ſet down exceptions, and will 
not appear at the hearing, the ſame are diſallowed of 
courſe, and the depoſit ordered to the other party 333 
— — affidavit of ſervice neceſſary to be made before the 
party is intitled to the depoſit — - ih. 
— exceptions ſtruck out of the paper, when neither 
ſide appear — — - th, 
Excommunication, in what caſes a good plea, vide title 
Pleas | | n 5 
Executors and adminiſtrators, what — 785 
— their office and duty — - tb, 
Election, what the order for making an election recites 346 
- when defendant is to put plaintiff to his election in 


which court he will proceed - - tb, 
——— defendant muſt anſwer firſt before he can oblige 
_ plaintiff to make his election - - 345 
| F 
Fravp, what — — - 20 


all frauds cognizable in equity as well as at law ib. 
in caſes of fraud, equity will relieve even againſt 


the words of the ſtatute of frauds — ib. 
voluntary conveyances always fraudulent againſt 
purchaſers 3 — . — 21 


de difference between the ſtatute of frauds 13 Elix. 
in favour of creditors, and 27th, in favour of en, 

1 * 

—— a will, as well as a conveyance, may be ſet aſide in 
this court for fraud oo - - 22 
— ſuppreſſio veri, or ſuggeſtio falſi, is either of them 
a good reaton to ſet aſide any releaſe or conveyance ib. 
if a man aliens by a voluntary conveyance, and the 
alicnee-ſells for valuable conſideration, the land is for ever 


bound, and why - - n 5 23 
raud, 
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PRINCIPAL MATTERS. 


Fraud, difference between contracts that are negotiable, 
and ſuch as are not, where fraud is committed upon ei- 
ther fide - - — Page 23 


Feme coverts - - „ 780 


GUARDIANS, the different ſpecies of - 765 
but truſtees - - - 767 
—— — will not be appointed after marriage 773 
— — this court, without diſcharging guardians from 
the truſt repoſed in them, will make orders for the regu- 
lation of their conduct - - ib. 
a petition, that a ouardian may be aſſigned 
(unleſs to carry on a ſuit, or protect an infant) muſt be 
purſuant to the ſtatute < i - ib. 
— — guardianſhip of an infant not aſſignable over 
to another — 1 
guardian ſhall be allowed all reaſonable ex- 
pences diſburſed by him in diſcharge of his truſt 774 


H 
Hzerns, what — 5 — - 783 
— in what caſes intitled to coſts, in what not 784 


—— — 


1 
IMPERTINENCE, what the ſame conſiſts in - 101 
Information, vide title Bill | 
Infants, what - - - 703 
——— the privileges of infants - - 704 
—— to whom the protection of infants belongs 705 to 
70 
——— how an infant is to proſecute and defend a ſuit — 
this court - - - ib. 
— when it is neceſſary to have guardian aſſigned to an 
infant - - - - 708 
—— —- how to proceed againſt an infant when he does not 
appear to a bill, on being ſerved with ſalpœna ib. 
— — guardian aſſigned to them - 709 
— anſwer cannot be read againſt him, and why #26, 
— ſervice of /ubp&na to hear gougment muſt be upon 
_ guardian * 0 = - $7 IP ib, 
| Infants, 
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A TABLE of the 


Infants, an infant's not replying does not affect him, * 


why - 25 - — Page 710 
in what caſe the next friend of an infant plaintiff 
cannot be examined as a witneſs — ih. 


in what caſe an inquiry will be directed to a Maſ. 
ter to ſee if a ſuit exhibited on behalf of an infant is for 
his benefit or not a — — 711 

——— here two ſuits are inſtituted in the name of an in- 
fant, the court will direct an inquiry to be made which 


ſuit is moſt for his benefit - - ib. 
an attachment has been awarded againſt an infant 

to make him chuſe his guardian — - th, 
a commitlion to aſſign a guardian, and to take the 
anſwer by ſuch guardian — — ib. 
to take the infant? s anſwer, and the anſwer of other 
defendants . - - _— 713 
to take the infant's anſwer by his guardian already 

aſſigned to him - - - 714 
to take the plea, anſwer, or demurrer of infants by 

their guardian - - — 715 
uben a bill is exhibited againſt infants, in what 
cafes the parol ſhall demur — - 716 


——- an infant himſelf cannot bring an account againſt 
his guardian, but a third perſon may, during the infant's 
minority - — — 717 

in all decrees againſt infants, a day is given them 
to ſhew cauſe, even in the plaineſt caſes ib. 

—— infant permitted to amend his bill, when he ſubmits 
to any thing which will be prejudicial to him ib. 

where one has been in poſſeſſion of land belonging 
to an infant, if the infant when of age makes out his title, 
he ſhall recover the profits in equity from the time of the 
firſt accruing of the title, and not from the filing of the 
bill - - — — 718 

— the manner in which infants truſtees are to con- 
vey the eſtates devolved to them, purſuant to the act of 
parliament - — — ib. 

—— the court will not, on motion or petition, order an 
infant truſtee to convey, unleſs the truſt appear in wri- 
ting, and why — Fo ib. 

infant not within the Ratute of Ann. who has an 

intereſt in the eſtate intended to be conveyed, or if there 
is a doubt whether he has an intereſt or not tb, 
6 Infants, 


PRINCIPAL MATTERS. 


Infants, the heir of a mortgagee or vendee a truſtee with- 
in this act - - - Page 719 
any perſon entering upon an infant's eſtate, and 
continuing the poſſeſſion, will be conſidered as his guard- 


ian, and decreed to account - - 720 
——— when they come of age, intitled to put in a better 
anſwer - - - - ib. 
— infant plaintiff has in ſome inſtances a day given 
him to ſhew cauſe - — - ib. 
—— permitted to put in a better anſwer before he comes 
of age, and in what caſes - 21 
in ventre ſa mere, within the protection of the 

court - - - 3 


——— the court does not uſually make any decree by con- 
ſent, where infants are concerned, without a reference to 

a Maſter to inquire whether it will be for infant's be- 
nefit - — - - ib. 
—— the court will conſent with great reluQance to the 
removal of teſtamentary guardians, at their own requeſt 

; ib. 

—— relieved from unconſcionable bargains FI 
— no inſtance of this court's binding the inheritance 
of an infant by any diſcretionary act of the court, but in 
perſonal matters it has been done - - ib. 
————- when the ſale of an eſtate, to which an infant is 
heir at law, will be for his intereſt, the court will, in 


that caſe, decree a ſale in his minority = 723 
[ how far infants are bound in this court, and leis 
favoured than at law - - - ib. 
—— What acts of infants are good, void, or voidable 
728 10 733 
Ideots, vide title Lunatics 
Interrogatories, what, - - - | 
— when the proper time to refer interrogato- 
ries - — — 454 
—ä———— hom to refer them — — ib. 
ns — what, if the Maſter reports them leading, 
C. — — — * 4 
— — new interrogatories ordered to be exhibited 
on ſuppreſſing the old, in what caſe - 456 


\ =n— ly to be drayn - - 1b. 
. Interrogatories, 
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i Interrogatories, in what caſe the court will rant. leave to 


exhibit new interrogatories I Page 457 
— when a Maſter is Mc ee — ſettle the in- 
. terrogatories - ib. 


— in the —_ of a proſecution. for a contempt, 
grounded upon an affidavit, the interrogatories ſhall not 
be extended to any other matter than what is compre- 


bended in the ſaid affidavit 8 2 458 
— no interrogatories can be put that do not 
ariſe from ſome fact charged in the bill E 


if the party wants to add new interroga- 
tories, on an examination reported inſufficient, an appli- 
cation ſhould be made to the court, by notice to the 


bother party - 2 $59 

Judgment, 3 to bear - - 525 
L e | 

LEcacies, in what caſes equity will marſhal aſſets in fa- 

vour of legatees . + - 7 

= tme rule of the court as to marſhalling aſſets in 

favour of creditors and legatees % ian 48 


— from what time legacies ſhall carry intereſt 53 
——— Charitable legacies that are pecuniary, ſhall, on 


A deficiency of aſlets, come into averages as well as other 


pecuniary legacies - = - . 
Letter miſſive to a nobleman to appear and anſwer 200 
— the form of it - „ 92% 0 205 
— ho it is to be obtained - — 204 
— how it mult be ſerved - - ib. 
Lunatics, what os: ol 4 1 737 
. the foundation of finding one a lunatic 739 
—— ——— how to procure the commiſſion | — b. 
- the afhdavit 4 C68, wil 740 
= petition, the form of = 41 
—— — with whom the petition is to be lodged ib, 
the form of the commiſhon - 74% 
— precept to the ſhcriff - — 764 
— — Warrant to produce the lunatic „ 
bo the commiſſion is to be executed 747 
—— — the form of an inquiſition — ö 
—— — where the inquiſition is to be filed - 750 
— — petition for the cuſtody of the lunatic 751 


Lunatics, 


2 


' PRINCIPAL MATTERS, 


Lunatics, with whom to be lodged - Page 752 
——— perſon found a lunatic may enter a caveat againſt 
the petition for the commitment of his perſon and eſtate 


commiſſioners and py: have a * to iber 
the perſon of the lunatic ib. 
ä where there is any milhetiaviour | in the execution 
of the commiſſion, the ſame may be examined into, and 


if the court ſee cauſe, quaſhed - - ib, 
— a perſon found lunatic may pray to be examined 
by the Chancellor - - - ib, 


———— where the lunacy of à perſon is in queſtion, the 
court will make a proviſional order as to his effects, till 
the point of lunacy is determined — 

=—— 2 common method to inquire by inſpeCtion after 
an inquiſition returned - - ih, 

perfons grieved by any inquiſition may have their 

traverſe to the ſame - - - th. 


— — 


ſo may any other perſon having title to the land 


— not only the lunatic, but the heir of the — 
is bound upon the traverſe of the inquiſition 1455 
— petition to traverſe the ſecond inquiſition diſmiſſed, 
and why - - - ib, 
a commiſſion kept for ſeveral years without being 


put into execution, held to be a contempt of court in the 


perſon ſo keeping it - - -. i 

a a Commiſſion of " on ordered againſt a perſon 

who lived abroad - 16, 

— —— What is held to ks a ſucient finding by the jury 

56 

—— = committees, and the duty of committees 73. 
how they are to ſue and defend in this court 

762 to 764 

—— what acts by ain are yoid and voidable th, 

M 

and this court will reduce the n cuſtom of, to 
a certainty 55 

Maſter of the Rolls, What relates to his office 70 to 72 

ä in Chancery, what relates to their office 7 

—— of the ſubpana office - - / 

extraordinary, what relates to them - By 


Vor. I. "TV NoTICEg 


— — — —— . 2 — 


| | N 
Noriex, how to be decreed — - Page 185 
— — What will affect a purchaſer ib. to 366 
"0 
Officina Brevium, 8 8 2 
why the court of Chanenyy | is conſidered as the great 
ſhop of juſtice - - - #, 
what writs, patents, and commillons iſſue from this 
court - - - — ib. 
advantages which were derived from the inſtitution 
of the officina brevium - - ib. 
why writs were taken out of the court of Chancery 
returnable into other courts - — ib. 
— — inſtituted to iſſue proceſs - _ 6 
—— — whence and why Maſters were appointed ib. 


Outlawry, in what caſes a good plea, and how to be plead- 
ed, vide title Pleas a 


P | 
PorRTI1ONS - - „ 3 
in what caſes portions ſhall ſink for the benefit 
of the heir, in what not — Ib. to 42 


— — 


give perſonal ſecurity for them in diſcharge of the land 


41 


Powers, what — - - 42 
in what caſes a court of « equity will ſupply the want 
of circumſtances, &c. in the execution of a power ib. to 


difference between a non- execution, and a defective 
execution of a power — 5 


— Where a power is given to be executed by a deed 
or will, or inſtrument in nature of a will, if the power 


is executed by a will, it is always revocable to the teſta- 


tor's death, from the naſe of the inſtrument ib, 
— a will to paſs lands by virtue of a power, muſt be 
executed according to the ſtatute of frauds - - tb, 
— „ difference between executing a power by deed, and 
a, power by will - — ib. 
2 in what caſes a court of equity will not relieve the 
deſective execution of a power — — 45 


7 Powers, 


if land is charged with portions, the heir cannot 


PRINCIPAL MATTERS. 


Powers, in what caſes a court of equity will relieve a per- 
ſon who comes in under a voluntary deed executed by 
virtue of a power - 1 Page 44 
— parſon, the executor of a, may exhibit a bill for 
arrears of tythes, without offering to take the ſingle va- 
lue, and why — 1 — 8 
Partition, this court will make a partition of land by com- 
miſſion, though the eſtate be in truſt for A and B in tail, 
and B be an infant, but the conveyances from the truſ- 
tees ſhall be poſtponed till the full age of A ib. 
Peers of the renin in what caſe a ſequeſtration ſhall iſſue 


againſt - — - 201 
Pro confeſſo, taking bills - - 274 to 277 
Plea, what - — — as 334 
—— how many kinds 8 — Po 335 
— to the juriſdiction — — - 330 
—— what pleas to the juriſdiction aſſert 4 ib. 


— Whoever pleads to the juriſdiction of one of the king 5 
ſuperior courts of general juriſdiction, muſt ſhew what 


other court has juriſdiction - - 337 
—— to the perſon of either plaintiff or defendant 338 
—— what may be ſhewn in a plea i in reſpect of the perſon 

of the plaintiff - - - tb, 
— in what caſes outlawry is a good plea - ib. 
—— the effect of a plea of outlawry, and how to be plead- 

ed - - - - ib. 
— outlawry in a relator P and the plea allowed 
good - - - - ib. 
— cdutlawry in executor, adminiſtrator, &c. no good 

plea 5 . - : 339 
— when outlawry muſt be pleaded - 15. 
—— excommunication, in what caſes a good plea, and in 

what caſes not - — - 340 
—— when it ceaſes to be a bar = _— ib. 
—— popiſh recuſancy, a good plea in many caſes ib. 
—— when it ceaſes to be a bar - . 
—— plea of attainder - - « - "I 
, plea of alienage, the opinion the court Would be like- 

ly to expreſs of it - — — 341 
—— in what caſes the plea of infancy, coverture, ideotcy, 

or lunacy, will avail - - - 342 


262 Pleas, 


A TABLE of the 


I that the plaintiff is not the perſon he pretends to be, 


is a good plea — 0 Page 342 
—— a plea that e is not — was held bad, and for 
What reaſons 2 to 344 


w-— that go to the perſon of the auf. aq pleas in 
. abatement, not in bar 343 
—— @ plea muſt not only — fats in the bill, but 
muſt ſtate a new caſe out of the bill - ib. 
— a plea that the defendant is not the perſon he is re- 
preſented to be, is ee as a plea which may be 
ſupported | - 344 
— in bar, what, and their ſeveral kinds 1 
— how divided - - - 345 
—— another ſuit depending in this court, or in any other 
court of equity, between the ſame parties for the ſame 
cauſe, is a good plea — - th, 
— where defendant pleads pendence of a former ſuit, on 
coming in of the anſwer, plaintiff ought to obtain a re- 
ference to the Maſter, and procure his hh that the 


former ſuit is not in the ſame matter . th, 
— this plea allowed, if both ſuits appear to be for the 
ſame matter - ib. 
— no neceſſity to ſet down this plea with the regiſter, 
being a matter recorded in the court - ib. 
—— when defendant is to put plaintiff to his election to 
proceed either at law or in equity „i. 


— what the order for making an election recites 346 
— what the ple of the pendence of a tormer ſuit muſt . 
aver — ib. 
— muſt 1560 aver, that the en ſuit is ſtill pend- 
ing, and ſaying, „for ought the defendant knows to the 
3 is not a good plea — 4 
ea of a former ſuit over- ruled, becauſe neither 
the term, nor even the year in which the former ſuit was 
inſtituted, was ſet out with certainty - 

— a plea of a ſentence of a court of Admiralty which 
was recited in the bill, and therefore bringing no new 
matter, was over-ruled - w- ih. 

— not neceſſary to the ſufficiency of the plea that the 
former ſuit ſhould be preciſely between the ſame parties 
as the: latter - - - - 349 

Pleas, 
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PRINCIPAL MATTERS, 


Pleas, a former decree ſigned and inrolled may be pleaded to 
a new bill for the ſame matter - Page 350 
— a ſtanding rule of the court, that a decree muſt be 
inrolled before it can be pleaded in bar to a ſecond ſuit 
for the ſame matter - | - 351 
—— Where a decree not inrolled was pleaded, the ſame was 
diſallowed, and directed to ſtand for an anſwer, with li- 
berty to except - - i 
but though ſuch decree cannot be pleaded directly in 
bar, it may be pleaded to ſhew, that the bill was exhibit- 
ed contrary to the uſual courſe of the court ib. 


— every plea that is ſet up as a bar miſt be ad idem ib. 


——— diſmiſſion of a former bill for the ſame bill is a 


good plea, if the defendant ſhews it was res judicata ib. 


— but a bill dropped for want of proſecution is never to 
be pleaded as a decree of diſmiſſion in bar to another bill 
ib. 

— a plea of fine and non- claim will bar any title in 
equity, and in what caſes - 352 to 354 
— where a purchaſe is pleaded for a valuable conſidera- 
tion, what averment is neceſſary and ſufficient 353 
the operation of fine and non=claim - 354 

—— where equity charges the lands only, the fine bars ib. 
—— where it charges the perſon only in reſpect of the land, 


the fine does not bar - - ib, 
—— a fine and non-claim may be pleaded in bar to a bill 
of review - 1 4 355 


— a plea of conveyance, and of fine and non- claim, is 


not multifarious, but a good plea to a bill impeaching the 


conveyance as not being for valuable conſideration ib. 
—=— a recovery, in what caſe a good plea in bar tb, 
judgment of a court of ordinary juriſdiction may be 
pleaded in bar to a bill, and in what cates ib. to 356 
—— plea of ſtated account - 357 to 360 
—— of an award — - - 360 
— of a releaſe - - - 361 
—— of a will made in favour of the defendant 302 
—— of purchaſe or mortgage - 362 to 367 
—— what muſt be ſet ſortn in a plea of purchaſe 303 
— what defendant muſt deny - - ib. 
— of ſtatute of frauds and perjuries 367 to 374 
-— — ol ſtatute of limitations 5 374 to 37 
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A'TABLE of ib. 
Pleas, in what caſes this ſtatute cannot be pleaded Page 376 


— to bills of diſcovery merely 5 377 to 380 
in what caſes pleas to bills not original may be re- 
lied upon - - - 381 
— of the form of pleas in general 83 38 3 
—— what pleas need not be upon oath _ - ib 
What muſt be upon oath - s 
—— in what caſes defendant ſhall not de EET to put 
in a plea, without obtaining an order 384 
—— in what caſes he may without order _ ih. 


— if plaintiff apprehends plea to be good, though not 
true, he may reply to the plea, and take iſſue upon it 


8 
—— the defendant who pleads ought to be careful hs 
caption thereof - - - ib. 
—— detendant may plead to part of the bill, and anſwer to 
the other part, &c. — 386 
—— who may ſet down the plea to be argued ib. 
how the plea is to be ſet down 0 ib. 
coſts upon arguing the plea - - ib. 
— after plea put in, there can be no motion for injune- 
tion till after plea is argued — - 387 
what if plea covers too much - 5 
— — What defendant in his plea muſt reſt upon 388 
—— facts and averments neceſſary to ſupport a plea, and 

for what reaſons - - - 38 
what if matter of record, or not of record, be plead- 
ed - - - — 390 
— if defendant does not petition to ſet down his plea 76. 
—— when and with whom pleas are to be entered ib. 
with reſpect to the amendment of a plea, in what caſes 
the court will permit it to be done — 301 
one plea only is to be admitted to the juriſdiction 26. 
pleas to be determined jn open court - ib, 
Paupers 5 5 - - 733 to 736 
— how to ſue in forma pauperis — 733 
— What affidavit neceſſary to be made th, 
——— petition how to be drawn mb ib, 


in what caſes a party may be diſpaupered 135 
——— ſhall not be protected by an order to ſue in formd 

pauperis, from the coſts of proceedings previous to the 
order — - - « 7 400 
Paupers, 
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PR INCIPAL MATTERS. 


Paupers, affidavit of a perſon being a pauper muſt not be 
upon the oath of a third perſon, but of the plaintiff him- 

ſelf - - K* Page 736 
Procheins amy, vide title Guardian 


Publication, what - — 497 
— how to paſs publication TOES 
— rules to paſs publication, when to be entered 
: 499 
— by whom given - 500 
— how rule to pals publication, or to enlarge it, 
is to be ſerved, and upon whom - =_ ib. 
how to enlarge publication 501 to 505 
— the publication of a depoſition taken de bene 
eſſe, when and how to paſs 2 - 507 
gn 
REnT, if reſerved upon a leaſe, may be apportioned in 
equity, where it ſhall not by laß, 55 


—— ſhall be recovered in equity, when there is no remedy 
at law, as a rent-ſeck ſhall be decreed, though the grantee 


never had ſeiſin - — EY 58 
ſo if there be no attornment to the grant 1b. 
Regiſter, what relates to his office 5 77 
of affidavits — — . 7 
Rehearings - - - 647 to 652 
Reviving decrees, where neceſſary - 66 


——— where a decree inrolled, and ſuit abates by death 
or marriage, muſt revive by ſubpana ſcire facias, or by 


bill - - - - ib. 
where decree not inrolled, muſt be revived by 

— — 669 
in what caſe the party = elect either hg ſubpana 

"Bow ſacias, or by bill ib, 
—— by parties in privity of blood, &c. ib. 
—— where the heir claims by title paramount 670 
——— Where under his anceſtors - „ 
———- adminiſtrator de bonis non may revive | ib. 
— how this ſubpene is obtained - ib. 
— who may revive by original bill — G71 
——— on an original bill in nature of a bill of revivor, 
deviſee to have what advantage — - ib. 


— this bill lies not upon a decree of long ſtanding ib. 
| Reviving, 


— 2 — ͤ wVV— — „ on. 2 
* 


— —wSò:ẽ¶ͥò — —— — — 


ö 
! 
7 


2 14222 of ah 


Reviiing, where part of matter decreed was omitted, and 


defendant dead, this bill is to be brought Page 671 
. Where this bill will lie for coſts — ib. 
— cannot revive before decree be ſigned and inrolled 
(vide title Bill of Revivor) 672 
Reviewing arid reverſing decrees, what - ib. 
— who can bring a bill of review - ib, 
ho to be drawn and exhibited 67 
— what errots mult be aſſigned, and how they wk 
* — — ib. 
it decree is againſt a ſtatute or error in matter 
of law, it may be revived and reverſed  <« ib. 
— but cannot for a matter of fact, unleſs the Chan- 
cellor errs in his conſcience „ 4 th. 
—— ground for a bill of review - 674 
—— — this bill lies where a decree is in the nature 5 
things impoſſible or repugnant == - 
————- Where demurrer allowed on this bill 67 5 
do new bill of review, where demurrer to the 
* firſt allowed - - — ib. 
—— — No bill of review after a bill of review ib. 
——— Where demurter to this bil may be inrolled, and 
© where not (vide title Bills of Review) ibs 
— what - - - 421 
———— When to be filed - - ib, 
———— general replication only in | oe — ib. 
— what it ayers - — 422 
m——— — how to be drawn 3 5 - ib. 
> — - ſetting forth matters not contained in the _ 
ib. 
———z ——— where plaintiff cannot reply - 423 
———— aſter replication, plaintiff muſt ſerve defend- 
ant with a ſubpena to rejoin - . th. 
need not be ſigned by counſel - ib. 
. — — how to be ingroſſed and filed - 424 
the form | - ib. 
—— plaintiff allowed till the end of the third term 
to reply, though no witneſles required — 426 


— — the court will not give leave to withdraw a te- 
"= plication, unleſs to the application for ſuch leave ſome- 
ting further is added . vgs yh, 


——— in what caſe the court will permit a replica- 
tion to be filed nunc pro tune - 427 
9 e Replication, 


PRINCIPAL MATTERS. 


Replication, if plaintiff replies to defendant's plea, he 47 


mits plea to be good - | „Page 42 
Rejoining 1 — — 427 to 430 
how ſubpœna to rejoin is obtained. 428 
= the form 5 3 429 
— how ſerved 3 R wr 

8 
Six clerks in Chancery, what relates to their office 75 
Sworn clerks, how qualified, and their duty + 6 
Serjeant at arms, what relates to his office — 4 
Scandal, what the ſame conſiſts in 101 
Subpeng to anſwer, how ſued out — 194 
Z —--— the form of a ſubpœna to appear and anſwer 195 
& — the return of the ſulpœna. - tl] 

: affidavit neceſſary to obtain ſubpœna returnable im- 
: mediate . — " — ib. 
1 but if defendant is an officer of the court, no ſuch! 
affidavit neceſſary - „ - ib. 
no proceſs can be ſerved on a priſoner committed 
at the ſuit of the crown, without leave - 197 
what miſtakes vitiate the writ - 199 
e of the ſervice of this writ - 205 
———— what good ſervice - - 206 
— What good ſervice, when defendant cannot be found 

| 20 
| —— upon an abſconding defendant - 225 
i how a perſon ſpeaking contemptuous words of the 
proceſs of this court, or beating a perſon ſerving him 
1 with a /ubpena, is to be proceeded againſt | 210 
p leaving a ſubpœna at a place where defendant had 
; lodged only once, and had about two years before, not 
4 ſufficient ſervice to ground a ſequeſtration upon 211 
. bow a /ubpana is to be ſerved upon a member of 
E the Houſe of Commons ” — ib. 
4 -— how upon a corporation - 213 
5. — where infants are parties to a cauſe, and the 
n mother ſecretes them, ſo as they cannot be ſerved, ſer- 
6 vice of the ſubpœna upon the mother is ſufficient 217 
2 —— What time defendant hath to appear to a 1 
"A 1 FO 218 to 220 
by —— bey his appearance to be entered - 219 
a- Wo. i Subpærnq, 
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Subpana, the huſband muſt enter an appearance for his wife 
by his clerk in court, or an attachment will iſſue againſt 


both _ ” - Page 225 


bow the appearance of perſons in cuſtody, or 
brought into court by habeas corpus, is to be entered 226 
— how the appearance of an infant, who refuſes to 
appear when ſerved with a ſubpera, is to be entered 227 


| to 229 
Serjeant at arms, his office — - 249 
—— intitled to take up all perſons in contempt, after a 
commiſſion of rebellion - 250 
———— this proceſs is obtained by motion, and why ib, 
party taken upon this proceſs mult clear his con- 
tempt, and pay coſts, before he can be releaſed 253 
Sequeſtration, what, and how obtained — 254 
— | the form - - 255 
. commiſſioners duty - — 256 
_ ſequeſtrators may carry goods off the premiſes, 
but not ſell - - - 257 
where to be diſcharged as to a perſon who de- 
fires to be examined, pro intereſſe ſus - ib. 
— -- where a ſuit is for lands, ſequeſtration will be 
granted - - 258 
- —— when granted TEN. 5  * 
—ů what liable - - ib. 
— — luke an outlawry at common law- 259 
— land ſubject to an annuity ſequeſtered on hul- 
band's death, ſequeſtration diſcharged - ib. 
e ee e. parties do not obey a decree, or defend- 
ant lie in priſon, &c. court will grant this writ ' ib. 


— — 2 voluntary and fraudulent conveyance to avoid 
an approaching ſequeſtration for a perſonal duty, is no bar 


to the ſequeſtration — - ib. 
where defendant was gone abroad, having been 
arreſted on an attachment, a ſequeſtration was iſſued 7b. 


* 
2 


death of the party, otherwiſe after a decree 260 
—-——— from what time it binds 5 ih. 
ſequeſtrators anſwerable for their acts ib. 

———— firſt proceſs againſt a peer or member of the 
Houſe of Commons - - 261 
—— —=— when application is made for a ſequeſtration to 


the foreign plantations, ought to be to the king in council ib. 
Sequeſtration, 


—— iſſuing as a meſne proceſs, determined by the 


"3 _ ; 


PRINCIPAL MATTERS. 


Sequeſtration, before marriage, and the plaintiff marries and 
dies, ſhall not take place of the wife's dower Page 761 
* this writ is not to be granted without oath 15. 
—ů— after goods or a real eſtate are ſeized upon a 
ſequeſtration for want of an anſwer, the plaintiff may 
{till proceed till he has got the bill taken pro confeſſo ib. 


——— fees of ſequeſtrators - — ib. 


— — __ for want of an anſwer, againſt a member 
of the Houſe of Commons, and he puts in- an anſwer 
before the order is made abſolute, and exceptions are taken 
to the anſwer, the court will enlarge the time for ſhew- 
ing cauſe, till it appear whether the anſwer is ſufficient 262 


Setting down the cauſe for hearing - 120 
Sul pœna to hear judgment 7 — — 525 
Txvsrs, what, in equity - - . 


2 
the original creatures of the court of Chancery 25 
how the court of Chancery came to manage truſts 


as its own creatures - 5 ib. 
—— the operation of the ſtatute of uſes with reſpect to 
tr uſts a w a - 15. 


—— Where truſtees for preſerving contingent remain- 
ders join in a conveyance before the birth of a ſon, this. 
is a breach of truſt, and equity will relieve 26 

A but where there is tenant for life, remainder to the 
firſt ſon, and no truſtees to preſerve,. &c. in ſuch caſe, 

if tenant for life by fine or feoffment, deſtroys the re- 
mainder, there being no truſtee, there can conſequently 
be no breach of truſt - - th, 

—— ——— guardians appointed by will are but truſtees ib. 

it is a rule in this court, that cui gue tru/? ought. 
to ſave the truſtees harmleſs as to all damages relating to 
the truſt - - - „ 

——- 2 dowreſs ſhall not have the inheritance of a walk 
term attending on the inheritance againſt the purchaſer, 
but ſhall have the benefit of ſuch truſt againſt an heir or 
deviſee, and why - - - 27 

——— where a father purchaſes lands during the minority 
of a child, in the name of the child, without a declaration 
of truſt in a deed, and takes the profits during the mi- 
nority, ſuch purchaſe has been conſidered in equity as 
an advancement for the child - - 2 

Truſts, 


4 TABLE of the 
Trufts, but if the father purchaſes lands in the name of 
his ſon, who is of full age, then if the father takes the 
profits, &c. the ſon will be conſidered as truſtee for the 
father, and why - - Page 81 
— but if the father had let the fon continue the poſ. 
ſeſſion from the time of the purchaſe without acting as 


owner, there it is an adyan cement ih. 
where there is no clear proof of any truſt between 
father and ſon, the law will never imply a truſt 2 


if a truſtee of land die without heir, though the 
lord by eſcheat will have the land at law, yet it will be 
ſubject to the truſt in equity - - ib. 
a court of equity will decree truſtees to join for 
the apparent benefit of a family, and infants being truſ- 
tees or mortgagees, are compellable to make conveyances 
by the court of Chancery - Sb 30 
a 2 deviſe to truſtees and their heirs in truſt to fell 
is deemed equitable aſſets „5 . 
in what caſes truſtees are anſwerable for the acts 
of their agents = by 5 — ib. 
are to be governed by the ſame laws, and are with- 
in the ſame reaſon, as legal eſtates - - 31 
—— difference between truſtees and executors 32 
Truſtees, the office and duty of « 774 to 779 
— compounding debts - 778 in notes 
—— this court will not make them liable for more 
than each has received . * 778 
———c— but if truſtees will bind themſelves to be liable 
for the acts of each other, this court will not relieve 


them — _ — — ib. 
a breach of truſt is conſidered but as a ſimple 
contract debt 8 ON - 119 


UsHEeR of the court of * relates to his office 79 


Vzrpicrs, in what caſes equity will relieve againſt ver- 


dicts obtained at law a - 356 in notes 
WII, the rule of proving one in Chancery 53 to 54 
Warden of the Fleet, what relates to his office 7 
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